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K.  F.  H.  vs.  S.  H. 

In  an  action  by  a  husband  against  his  wife,  for  a  divorce  on  the  ground  of 
adultery,  the  defendant  cannot  set  up,  by  way  of  counter-claim,  the  adul- 
tery of  the  plaintiff,  so  as  to  entitle  her  to  a  judgment  of  divorce  against 
him  if  the  charge  is  proved.  JOHNSON,  J.  dissented. 

ACTION  by  a  husband,  against  his  wife,  for  a  divorce  on 
the  ground  of  adultery.  The  defendant  answered,  de- 
nying the  allegations  in  the  complaint  and  alleging  adultery 
by  the  plaintiff,  as  a  defense,  and  also  as  a  counter-claim, 
she  demanding  a  judgment  of  divorce  against  him.  Issues 
for  trial  having  been  ordered,  the  defendant,  on  the  settle- 
ment thereof,  proposed  certain  interrogatories  which  were 
pertinent  only  in  case  she  was  entitled  to  the  affirmative  re- 
lief demanded  in  her  answer.  Those  interrogatories  were 
struck  out,  on  motion  at  special  term,  and  from  that  order 
the  defendant  appealed. 
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R.  F.  H.  v.  S.  H. 
Mr.  Noyes,  for  the  appellant. 

Mr.  Hastings,  for  the  respondent. 

JAMES  0.  SMITH,  J.  The  question  presented  by  this  ap- 
peal is  whether  the  alleged  adultery  of  the  plaintiff  consti- 
tutes a  counter-claim  within  the  meaning  of  section  150  of 
the  code. 

The  counter-claim  mentioned  in  that  section,  must,  among 
other  requisites  which  it  is  not  material  to  consider,  "  arise 
out  of  one  of  the  following  causes  of  action :  (1.)  A  cause 
of  acttion  arising  out  of  the  contract  or  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim, 
or  connected  with  the  subject  of  the  action :  (2.)  In  an  ac- 
tion arising  on  contract,  any  other  cause  of  action  arising 
also  on  contract,  and  existing  at  the  commencement  of  the 
action." 

I  understand  the  words  "action  on  contract"  and  "ac- 
tion arising  out  of  contract"  here  employed  to  be  synony- 
mous with  each  other,  and  also  with  the  familiar  term  "  action 
ex  contractu,"  which,  under  the  system  before  the  code, 
included  only  "  personal  actions  for  the  recovery  of  a  debt  or 
damages  for  the  breach  of  a  contract."  (1  Ch.  PI.  109.) 
The  claim  in  question  obviously  is  not  within  that  class  of 
actions,  as  it  is  not  for  the  recovery  of  "  a  debt  or  damages," 
nor  for  the  enforcement  of  a  contract,  but  on  the  contrary 
the  object  sought  by  the  action  is  to  annul  the  marriage  con- 
tract set  up  in  the  complaint  and  absolve  the  plaintiff  wholly, 
and  the  defendant  partially,  from  its  obligations.  "  A  suit 
for  divorce,  even  where  alimony  is  sought,  is  not  an  action 
upon  the  contract  of  marriage.  It  is  a  proceeding  sui  gen- 
eris, founded  upon  the  violation  of  duties  which  the  law 
enjoins,  and  therefore  resembling  more  an  action  of  tort  than 
of  contract."  (Bighop  on  Marriage  and  Divorce,  p.  300, 
§38.) 

The  alleged  counter-claim  then  does  not  arise  out  of  con- 


MONROE— DECEMBER,  18G2.  U 

R.  F.  H.  r.  S.  H. 

tract.  Does  it  arise  out  of  "  the  transaction"  set  forth  in  the 
complaint  as  the  foundation  of  the  plaintiff's  claim  ?  Man- 
ifestly not ;  for  that  transaction  is  the  alleged  adultery  of 
the  defendant. 

It  only  remains  to  consider  whether  it  arises  out  of  a  cause 
of  action  "  connected  with  the  subject  of  the  action."  It  is 
perhaps  somewhat  difficult  to  apply  these  words  of  the  code 
to  the  case  in  hand.  It  may  be  said  that  "  the  subject"  of 
this  action  is  the  alleged  wrongful  act  of  the  defendant ;  and  I 
am  inclined  to  think  this  is  the  true  view  of  the  matter.  The 
alleged  adultery  of  the  defendant  is  certainly  the  gist  of  tin 
plaintiff's  case.  If  it  be  regarded  as  the  subject  of  the  ac- 
tion, the  alleged  adultery  of  the  plaintiff,  not  being  connect- 
ed with  it,  is  not  a  counter-claim. 

But  it  is  insisted  by  the  appellant  that  the  subject  of  the 
action  is  the  marriage  contract,  and  as  the  alleged  adultery 
of  the  plaintiff  is  a  breach  thereof,  it  is  connected  with  the 
subject  matter  of  the  action,  within  the  meaning  of  the  code. 
Aside  from  the  fact  above  adverted  to,  that  the  action  is 
not  upon  the  contract,  or  of  the  class  ex  contractu,  it  seems 
to  me  that  this  position  involves  consequences  which  the  legis- 
lature did  not  intend,  and  which  forbid  the  construction  con- 
tended for  by  the  appellant.  If  the  alleged  adultery  of  the 
plaintiff  is  a  counter-claim  because  it  is  a  breach  of  the  marriage 
contract,  then  the  defendant  may  set  up  in  this  action  every 
other  violation'  of  that  contract,  of  which  the  plaintiff  has 
been  guilty,  and  which  would  give  her  a  right  of  action 
against  him.  Thus,  cruel  treatment  or  desertion,  which,  as 
well  as  adultery,  are  breaches  of  the  contract  between  the 
parties,  might  be  set  up  as  a  counter-claim,  either  separately, 
or  in  connection  with  adultery,  although  the  former  are  not 
defenses  in  actions  of  this  description,  and  although,  (as  this 
court  has  held  recently,  affirming  former  decisions,)  a  wife, 
as  plaintiff,  cannot  unite  in  one  action  a  claim  for  divorce  on 
the  ground  of  adultery  with  a  claim  for  separation  on  the 
ground  of  cruel  treatment.  Indeed,  if  the  contract  were  the 
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subject  of  the  action,  it  is  clear  that  the  defendant  ought  to 
be  allowed  to  set  up  every  breach  of  it  by  the  plaintiff,  as  a 
defense;  but  the  only  breach  of  which  she  can  thus  avail 
herself  under  our  statute  is  his  adultery,  and  this  is  permit- 
ted, not  upon  the  ground  that  the  plaintiff  has  himself  vio- 
lated a  contract  which  he  seeks  to  enforce,  but  for  the  reason 
that  it  is  not  the  policy  of  our  law  to  grant  a  divorce  where 
both  parties  are  adulterers,  as  they  are,  in  that  case,  suitable 
and  proper  companions  for  each  other.  ( Wood  v.  Wood, 
2  Paige,  108,  111.) 

The  appellant  is  mistaken  in  supposing  that  he  is  aided  by 
section  274  of  the  code.  (Subd.  2.)  That  section  merely 
authorizes  a  judgment  granting  to  the  defendant  in  an  ac- 
tion any  affirmative  relief  to  which  he  may  be  entitled,  keep- 
ing in  view,  of  course,  the  provisions  of  section  150  as  to 
what  constitutes  a  counter-claim. 

It  is  quite  probable  that  the  established  practice  in  actions 
of  this  description  might  be  improved  by  allowing  the  adul- 
tery of  the  plaintiff  to  be  set  up  as  a  counter-claim,  but  con- 
siderations of  that  nature  are  foreign  to  the  question  before 
us.  We  are  to  declare  the  law,  not  to  make  it. 

The  decision  of  the  superior  court  of  the  city  of  New  York 
in  the  case  of  J.  W.  B.  v.  F.  D.  R,  (11 N.  Y.  Legal  Obs.  350,) 
although  entitled  to  great  respect,  on  account  of  the  learn- 
ing and  ability  of  the  judges,  whose  views  it  declares,  is, 
nevertheless,  not  binding  upon  us,  and  I  am  unable  to  assent 
to  it,  for  the  reasons  above  stated. 

I  think  the  order  of  the  special  term  should  be  affirmed. 

WELLES,  J.  concurred. 

JOHNSON,  J.  (dissenting.)  The  question  involved  in  this 
appeal  is,  whether  the  defendant  in  the  action  may  recrimi- 
nate, not  only  for  the  purpose  of  defeating  the  plaintiff's 
right  of  action,  against  her,  but  also,  by  way  of  counter-claim, 
for  the  purpose  of  obtaining  affirmative  relief,  of  the  same 
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character,  with  that  prayed  for  in  the  complaint,  in  her  favor 
against  the  plaintiff.  I  denied  the  motion  at  special  term, 
on  the  ground  that  this  was  not  such  a  counter-claim  within 
the  meaning  of  the  code  as  would  entitle  her,  in  any  event,  to 
affirmative  relief  against  the  plaintiff.  Upon  a  careful  review 
of  the  grounds  of  that  decision  I  am  entirely  satisfied  that  it 
was  erroneous  and  that  the  motion  should  have  been  granted. 
The  action  is  brought  to  procure  a  decree  of  divorce  and  to 
have  the  marriage  between  the  parties  dissolved.  The  cause 
or  ground  of  the  action  is  the  alleged  breach,  by  the  defend-*- 
ant,  of  the  covenant  of  marriage,  by  which  the  relation  was 
established,  by  the  commission  of  the  acts  of  adultery  charged 
in  the  complaint.  Marriage,  by  our  law,  is  a  civil  contract, 
and  the  marital  relation  created  thereby,  is  founded  in  con- 
tract only.  When  the  contract  is  consummated,  and  the 
marriage  relation  thereby  established,  the  act  of  adultery  by 
either  party  is  such  a  breach  and  violation  of  the  contract, 
and  of  the  relation,  as  to  nullify  and  dissolve  both,  at  the 
election  of  the  innocent  and  injured  party.  And  this  is  the 
only  remedy  which  the  law  gives  to  either  party,  against  the 
other,  for  such  a  violation.  The  cause  of  the  action  is  the 
breach  of  the  marriage  covenant.  The  mere  act  of  adultery 
is  not  the  cause  of  the  action.  Such  act  is  of  no  consequence, 
in  the  view,  and  for  the  purposes  of  the  action,  except  as  it 
affects  the  contract,  and  the  relation  of  the  parties.  It  is  the 
breach  of  the  contract,  and  of  the  relation,  caused  by  the  act, 
and  not  the  mere  act  itself,  which  constitutes  the  cause  of 
action.  If  there  were  no  breach,  there  could  be  no  such  cause 
of  action.  It  is  the  breach,  therefore,  which  constitutes  the 
cause  of  action,  and  not  the  mere  act  which  occasions  the 
breach.  Bacon,  J.  in  Mclntosh  v.  Mclntosh,  (12  How.  Pr. 
Rep.  290,)  says  of  the  action  that  "  it  is  founded  on  an  alleged 
breach  of  the  marriage  contract,  and  seeks  an  absolution  from 
its  engagement,  by  the  aggrieved  party." 

This  is  clearly  shown  by  the  defense  which  the  defendant 
was  always,  in  actions  of  this  kind,  allowed  to  set  up  in  bar 
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of  the  action  by  way  of  recrimination,  and  proof  of  a  corres- 
pondent infidelity  to  the  marriage  vow  on  the  part  of  the 
plaintiff.  The  recriminatory  charge  was  required  to  be  of  the 
same  character  with  that  alleged  in  the  complaint,  and  when 
proved  defeated  the  action  "  on  the  principle  that  a  man 
cannot  be  permitted  to  complain  of  the  breach  of  a  contract 
which  he  has  first  violated."  (2  Kent's  Com.  100.)  Such  a 
principle  was  never  applied  to  an  action  founded  upon  a  mere 
tortious  injury.  In  this  respect  it  is  like  any  other  contract 
which  has  been  violated  by  one  of  the  parties  to  it,  the  breach 
constituting  the  cause  of  action,  the  remedy  only  being  some- 
what different.  That  the  general  subject  of  the  action  is  the 
marriage,  and  the  marriage  relation,  can  scarcely  be  denied. 
The  entire  action,  both  in  respect  to  its  ground  or  cause,  and 
the  remedy  sought,  relates  to  the  covenant  and  marriage  rela- 
tion alone.  This  being  so,  I  do  not  see  why  the  adultery 
charged  by  the  defendant,  upon  the  plaintiff,  in  her  answer, 
does  not  fulfill,  strictly  and  technically,  every  requirement  of 
the  code,  to  constitute  a  counter-claim,  and  entitle  a  defend- 
ant to  affirmative  relief.  It  exists  in  favor  of  the  defendant, 
against  the  plaintiff.  It  is  a  cause  of  action,  arising  out  of 
the  contract  set  forth  in  the  complaint,  as  the  foundation  of 
the  plaintiff's  claim,  and  is  connected  with  the  subject  of  the 
action.  The  plaintiff's  alleged  cause  of  action  arises  out  of 
a  breach  of  the  marriage  contract,  and  the  defendant's  coun- 
ter-claim arises  out  of  a  like  breach  on  his  part,  of  the  same 
contract.  In  an  action  brought  upon  the  alleged  breach  of 
any  other  contract,  there  can  be  no  question  that  the  defend- 
ant may  deny  the  alleged  breach,  and  set  up  by  way  of  answer, 
a  counter-claim  against  the  plaintiff',  a  breach  on  his  part  of 
the  same  contract,  and  claim  such  relief  as  the  law  gives  for 
the  breach  complained  of.  It  is  difficult  to  see  why  the  same 
rule,  precisely,  does  not  apply  in  an  action  of  this  description. 
The  law  always  allowed  a  defendant,  in  an  action  of  this  kind, 
to  put  in  a  counter-claim  like  this,  as  a  shield,  and  to  defeat 
the  plaintiff's  action.  The  same  evidence  could  always  be 
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given  that  will  be  given  now  if  affirmative  relief  is  allowed 
to  the  defendant.  Allowing  the  defendant  to  have  affirmative 
relief,  when  the  evidence  is  all  out,  avoids  a  multiplicity  of 
actions,  which  was  always  regarded  with  favor  by  a  court  of 
equity,  and  is  strongly  recommended  by  considerations  of  con- 
venience and  the  speedy  determination  of  litigation  between 
the  parties.  If  it  comes  fairly  within  the  counter-claim  al- 
lowed by  the  code,  it  would  be  not  only  idle,  but  exceedingly 
vexatious,  to  compel  the  defendant  to  bring  a  new  action, 
and  go  over  again  with  the  same  evidence,  to  obtain  the  relief, 
which  the  court  might  just  as  well  give  in  the  existing  action. 
It  was,  upon  full  and  careful  consideration,  held  to  be  a 
counter-claim,  within  the  purview  of  the  code,  by  the  supe- 
rior court  of  the  city  of  New  York,  in  the  case  of  J.  W.  B. 
v.  F.  D.  B.,  (11  N.  Y.  Legal  Obs.  350.)  I  think  that  de- 
cision was  correct. 

It  is  admitted  that  if  the  action  was  founded  upon  the- 
wrongful  act  merely,  and  sounded  only  in  tort,  like  assault 
and  battery  or  actions  of  crim.  con.  against  a  third  party,  it 
would  not  constitute  a  counter-claim,  as  it  would  in  such 
case  only  be  another  tort.  But  the  action  does  not  sound  in 
tort ;  its  foundation  is  the  breach  of  a  marriage  covenant, 
and  its  only  object  is  to  obtain  a  decree  dissolving  the  cove- 
nant and  the  relation  thereby  created.  I  am  of  the  opinion,, 
therefore,  that  the  order  appealed  from  should  be  reversed,, 
and  the  motion  granted. 

Order  affirmed. 

[MONROE  GERERAL  TERM,  December  1,  1862.  Johnson,  Jama  C.  Smith  aud 
WeUet,  Justices.] 
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t6\ 

407\        Where  a  note,  payable  with  interest,  generally,  and  executed  by  a  surety, 

was  after  the  execution  thereof,  by  agreement  between  the  principal  and 
the  payee,  but  without  the  knowledge  or  assent  of  the  surety,  altered  by 
an  addition  thereto,  making  the  interest  payable  semi-annually  ;  Held,  that 
this  was  a  material  alteration,  which  rendered  the  instrument  void,  as 
against  the  surety. 

THIS  action  was  brought  on  a  promissory  note  executed  by 
one  Towner   Reed,  and  the  defendant  Mason  Reed  as 
surety,  and  delivered  to  the  plaintiff.     The  note  was  as  fol- 
lows, viz  :  "  $450.     Three  years  from  date  we  jointly  and 
severally  promise  to  pay  F.  W.  Dewey,  or  bearer,  four  hun- 
dred and  fifty  dollars  with  interest  from  the  first  day  of  April 
next,  for  value  received.     G-orham,  October  29th,  1856. 
(Signed)  TOWNER  REED. 

MASON  REED,  Surety." 

The  defense  was,  that  after  the  note  was  executed  and  deliv- 
ered, the  said  Towner  Reed  and  the  plaintiff  entered  into  an 
agreement,  without  the  knowledge  or  consent  of  the  defend- 
ant, whereby  the  following  words  were  added  to  the  note,  viz  : 
"  interest  to  be  paid  semi-annually,"  intending  thereby  that 
the  interest  on  said  note  should  be  payable  semi-annually,  and 
that  in  pursuance  of  said  agreement,  Towner  Reed  paid  the 
two  installments  of  interest  indorsed  upon  the  note,  semi-an- 
nually, but  afterwards  became  insolvent.  That  by  reason  of 
said  agreement  and  writing,  the  note  was  materially  altered 
without  the  knowledge  of  the  defendant,  and  he  was  thereby 
discharged  from  liability  thereon. 

The  cause  was  submitted  to  the  court  at  the  circuit,  upon 
the  pleadings,  note  and  a  written  stipulation  of  facts,  and  a 
decision  was  made  in  favor  of  the  defendant,  from  which  de- 
cision the  plaintiff  appealed. 

E.  G.  Lapham,  for  the  appellant.  The  case  presents  three 
legal  questions  :  First.  Whether  the  words  written  under  the 
body  of  the  note  constitute  an  alteration  of  the  note.  Second. 
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Whether  such  alteration  is  material  and  prejudicial  to  the 
defendant.  Third.  Whether  it  was  made  with  intention  to 
injure  or  defraud  the  defendant. 

I.  The  words  so  under- written  do  not  form  any  part  of  the 
contract,  or  constitute  any  alteration  of  the  original  note.  It 
is  obvious  from  the  face  of  the  note  and  the  stipulation,  that 
Towner  Keed  had  an  understanding  with  the  plaintiff  first  to 
pay  interest  annually,  and  made  the  memorandum  erased, 
which  was  then  changed  to  payment  of  interest  semi-annu- 
ally,  and  made  the  memorandum  as  it  now  appears.  The 
original  note  is  unchanged,  and  was  a  complete  contract  by 
itself,  and  is  the  contract  upon  which  the  plaintiff  bases  his 
action.  The  case  of  the  Sank  of  America  v.  Woodworth, 
(18  John.  315,)  is  a  full  authority  on  this  point ;  and  many 
of  the  cases  cited  by  Chief  Justice  Spencer,  are  also  in  point. 
It  is  true  this  case  was  reversed  on  error,  (19  John.  391,)  but 
it  is  sufficient  to  say,  that  the  point  that  a  proper  demand 
was  not  made  to  charge  Woodworth  as  indorser,  was  alone 
sufficient  to  dispose  of  the  case.  There  the  plaintiff  was  en- 
deavoring to  enforce  the  note,  regarding  the  marginal  memo- 
randum as  part  of  the  contract.  In  Price  v.  Shute,  (2  Moll. 
10,  §  28,)  a  bill  was  drawn  payable  January  first,  accepted 
payable  first  of  March,  and  the  holder  then  erased  March 
from  the  acceptance  and  inserted  January,  and  presented  it 
for  payment,  which  the  acceptor  refused.  The  holder  then 
struck  out  January  and  restored  March,  and  it  was  held  he 
could  recover.  So  here  the  plaintiff  has  struck  out  the  mem. 
in  declaring,  and  has  only  sought  to  enforce  the  precise  con- 
tract signed  by  the  defendant.  This,  according  to  Nevins  v. 
DeGrand,  (15  Mass.  436,)  he  was  at  perfect  liberty  to  do. 
The  rule  was  formerly  more  strict  than  now ;  (2  Parsons  on 
Cont.  223  et  seq.  and  note.)  To  show  how  much  it  has  been 
relaxed,  I  cite  the  following  :  Mitchell  v.  Culver,  (7  Cow.  336.) 
Boyd  v.  Brotherson,  (10  Wend.  93.)  Clute  v.  Small,  (17  id. 
238.)  People  ex  rel.  Newell  v  Muzzy,  (1  Denio,  239.)  Rtes 
v.  Overbaugh,  (6  Cowen,  746.)  Railway  Co.  v.  Bacon,  (15 
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Pick.  239.)  The  cases  cited  in  15  Mass.  436,  including  the 
case  in  Molloy,  above  cited,  as  well  as  the  case  itself,  are  full 
to  the  point,  that  this  action  may  be  maintained.  No  one 
has  been  injured:  on  the  contrary,  Towner  Keed  has  paid 
two  installments  of  interest  before  the  maturity  of  the  note, 
and  to  that  extent  the  defendant  is  relieved.  In  the  language 
of  Chief  Justice  Parker,  in  the  last  case,  "  Justice  requires, 
and  the  law  allows"  this  note  to  be  treated  as  between  the 
parties  as  it  was  originally  written.  This  case  differs  from 
that  in  19  Johnson,  and  from  most  of  the  cases  cited.  The 
memorandum  is  not  signed.  The  memorandum  can  be  erased 
or  cut  off,  and  the  note  will  remain  perfect.  The  memoran- 
dum and  stipulation  only  show  a  parol  agreement  between  the 
plaintiff  and  Towner  Reed.  No  consideration  is  shown  or 
averred,  and  as  an  agreement  intended  to  alter  the  note  it 
would  be  wholly  void  even  as  against  Towner  Reed.  It  was 
void  by  the  statute  of  frauds,  not  being  signed.  In  Chappell  v. 
Spencer,  (23  Barb.  584,)  the  note  was  declared  on  in  its  alter- 
ed form  as  the  note  of  Murray  as  well  as  the  other  defendants. 
Suppose  Murray,  after  he  had  added  his  name  as  a  maker 
surety,  instead  of  transferring  it  to  Chappel  as  a  note  against 
himself  as  well  as  the  others,  had  erased  his  name  and  sued  it 
himself,  or  had  declared  on  the  original  note  without  erasing 
his  name,  could  there  be  any  doubt  of  his  right  to  recover  ? 

II.  What  has  been  said,  and  many  of  the  cases  cited  under 
the  last  point,  have  a  direct  bearing  upon  the  point,  as  to 
whether,  admitting  this  was  an  alteration  of  the  contract,  it 
was  material  and  prejudicial  to  the  defendant.  Pigot's  case, 
which  many  of  the  cases  seem  to  follow,  proceeds  upon  the 
position  that  an  immaterial  alteration  avoids  a  contract ;  but 
such  is  not  the  law  nor  the  good  sense  of  the  case.  (2  Parsons 
on  Cont.  225,  6,  and  cases  cited  in  the  notes.)  As  we  have 
seen,  the  defendant,  so  far  from  being  prejudiced,  has  been 
benefited  by  what  was  done.  Again,  it  does  not  appear  when 
this  was  done  :  if  not  done  until  the  last  year,  it  would  not 
vary  the  legal  effect  of  the  note.  The  defendant  does  not 
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show  when  it  was  done.  The  defendant  avers  that  Towner 
Reed  died  insolvent,  before  the  maturity  of  the  note.  The 
result  is,  that  the  contract  is  less  onerous  to  him  by  one  year's 
interest  than  it  would  have  been  as  originally  made. 

III.  There  is  nothing  in  the  case  to  show  this  memorandum 
was  made  with  intent  to  injure  or  defraud  the  defendant,  or  to 
impose  upon  him  any  different  contract  from  the  one  he  made. 
It  was  made  to  show  that  as  between  the  principal  debtor 
and  the  plaintiff,  he  was  to  pay  his  interest  semi-annually. 
The  original  contract  was  to  pay  the  interest  and  principal 
at  the  same  time,  and  that  is  the  only  contract  the  plaintiff 
is  seeking  to  enforce.  In  Master  v.  Miller,  (4  T.  R.  320,) 
Lord  Kenyon  says,  "  No  man  shall  be  permitted  to  take  the 
chance  of  committing  a  fraud  without  running  any  risk  by 
losing  by  the  event  when  it  is  detected."  The  rule  is  stated 
in  substance  the  same  in  Adams  v.  Frye,  (3  Metcalf,  103  : 
see  also  Smith  v.  Crooker,  4  Mass.  540  ;  Landon  v.  Paul, 
20  Verm.  Rep.  217;  Thornton  v.  Appleton,  29  Maine  Rep. 
208 ;  and  15  Mass,  and  15  Pick,  above  cited.) 

Spencer  Gooding,  for  the  defendant.  The  addition  of  the 
words  "  interest  to  be  paid  semi-annually,"  is  an  alteration  in 
a  material  part  of  the  note,  and  vitiated  it.  (Edwards  on 
Bills,  146,  and  cases  cited.  Bruce  v.  Westcott,  13  Barb. 
374,  and  cases  cited.)  (1.)  It  was  done  by  agreement  between 
the  plaintiff  and  Towner  Reed,  and  without  the  defendant's 
knowledge,  and  was  binding  upon  those  parties,  but  not  upon 
him.  (2.)  It  varied  the  contract  made  by  the  defendant.  It 
made  the  interest  payable  every  six  months,  when  by  the  ori- 
ginal note  it  was  not  to  be  paid  until  the  end  of  the  three 
years.  (Edwards  on  Bills,  above  cited.  Bank  of  America 
v.  Woodworth,  18  John.  315.  Nazro  and  Green  v.  Fuller, 
24  Wend.  374.  Bruce  v.  Westcott,  3  Barb.  S.  C.  Rep.  374.) 
(3.)  The  agreement  was  binding  upon  the  plaintiff  and 
Towner  Reed,  and  if  the  defendant  was  liable  at  all  it  was 
upon  a  different  contract  than  that  upon  which  Towner 
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Reed  was  liable.  (Chappell  v.  Spencer,  23  Barb.  584.) 
(4.)  It  was  not  a  mere  memorandum  made  on  the  margin  of 
the  note,  or  under  the  body  of  the  note  simply  to  inform  the 
holder  when  the  interest  was  payable,  but  an  absolute  alter- 
ation of  the  note  itself.  When  delivered  the  note  by  its  terms 
was  definite  and  certain  as  to  the  time  of  payment  of  the 
interest,  and  no  memorandum  of  the  kind  made,  could  be 
necessary  for  any  purpose  whatever. 

II.  The  plaintiff  cannot  say  here  that  the  alteration  does 
no  damage  or  injury  to  the  defendant,  as  he  has  brought  the 
action  upon  the  note  as  it  was  originally  executed  by  the  de- 
fendant.    This  is  not  the  issue.     The  law  decides  that  any 
material  alteration  vitiates  the  note,  unless  consented  to  by 
the  party  affected  thereby,  and  the  courts  do  not  stop  to  in- 
quire whether  the  party  has  received  an  injury,  but  whether 
the  note  is  materially  altered,  so  that  the  contract  is  different 
from  the  one  made  by  the  party.     It  will  not  allow  par- 
ties to  tamper  with  written  contracts  in  that  manner.    If  the 
note  could  be  altered  in  this  respect,  and  still  retain  its  valid- 
ity, it  might  be  altered  in  many  other  particulars,  and  the 
party  be  left  in  uncertainty  as  to  how,  when  or  where,  his 
note  was  to  be  paid.     The  note  once  vitiated  as  to  the  de- 
fendant cannot  be  made  valid  by  any  act  of  the  plaintiff, 
without  some  act  by  the  defendant.     (3  Barb.  374,  above 
cited.) 

III.  The  questions  of  fact  were  passed  upon  by  the  court, 
and  the  finding  is  conclusive.     (1.)  There  was  no  conflict  in 
the  evidence,  as  the  stipulation  contained  all  the  facts,  and 
the  court  found  upon  those  questions  of  fact,  that  the  inten- 
tion of  the  plaintiff  and  Towner  Reed  was  to  alter  the  terms 
of  the  note,  as  to   the  time   of  payment   of  the   interest. 
(2.)  The  court  also  found  that  this  writing  was  not  intended, 
when  made,  as  a  mere  memorandum  for  some  innocent  pur- 
pose, but  as  an  alteration  of  the  terms  of  the  note  itself. 
(3.)  There  was  no  blank  to  be  filled  up,  nor  was  there  any 
ambiguity  or  uncertainty  about  the  note,  when  executed  by 


MONROE— JUNE,  1863.  21 


Dewey  t>.  Reed. 


the  defendant  and  delivered  to  the  plaintiff.  (3  Barb.  375, 
above  cited.)  (4.)  It  seems  to  be  too  plain  for  argument, 
that  the  parties  who  made  this  writing  intended  to  alter  its 
terms  ;  and  if  so,  it  is  equally  clear  that  the  defendant  was 
thereby  discharged  from  liability  thereon. 

By  the  Court,  JOHNSON,  J.  This  case  was  correctly  decided 
at  special  term,  both  in  respect  to  the  facts  and  the  law.  It 
falls  directly  within  the  principle  of  the  case  of  Warrington  \. 
Early,  (75  E.  C.  L.  763 ;  S.  C.  22  Eng.  L.  and  Eq.  Rep.  208.) 
In  that  case  the  note  was  payable  in  six  months,  with  lawful 
interest,  which  was  five  per  cent  only.  After  the  note  was 
delivered,  without  the  consent  of  the  maker,  but  with  the 
consent  of  the  holder,  there  was  added  in  one  corner  of  the 
note,  "  interest  at  six  per  cent  per  annum."  This  was  held 
to  be  a  material  alteration  and  fatal  to  the  validity  of  the 
note,  against  the  maker.  Lord  Campbell,  Ch.  J.  who  deliv- 
ered the  opinion  of  the  court,  said  of  the  addition  :  "  That, 
we  think,  was  made  part  of  the  contract ;  had  it  been  inserted 
in  the  body  of  the  note  it  would  unquestionably  have  been 
so ;  and  though  it  was  inserted  in  the  corner,  if  that  had 
been  done  before  the  note  was  signed,  it  would  have  bound 
the  maker,  inasmuch  as  the  effect  of  a  written  contract  is  to 
be  collected  from  all  written  within  the  four  corners  of  the 
instrument." 

Here  the  note  was  payable  three  years  from  date,  "  with 
interest  from  the  first  day  of  April  next."  The  addition  is 
immediately  under  the  body  of  the  note,  and  is,  "  int.  to  be 
paid  semi-annually."  This  most  obviously  was  intended  to 
alter  the  time  of  the  payment  of  interest,  and  that  it  is  a  ma- 
terial alteration  can  scarcely  be  disputed.  (2  Parsons  on 
Bills  and  Notes,  545.)  The  addition  was  made,  as  the  case 
shows,  in  pursuance  of  an  agreement  to  that  effect  between 
Towner  Reed  the  principal,  and  the  plaintiff,  without  the 
knowledge  or  assent  of  the  defendant  who  signed  as  surety 
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merely.  This  renders  the  note  void  as  against  the  defendant 
(Woodworth  v.  Bank  of  America,  19  John.  391.) 

The  case  of  Nevins  v.  De  Grand,  (15  Mass.  Rep.  436,) 
relied  upon  by  the  plaintiff's  counsel,  is  not  in  point.  That 
case  was  decided  upon  the  principle  of  allowing  an  erasure 
made  by  mistake  and  with  honest  intentions,  to  be  expunged, 
and  the  canceled  words  to  be  restored,  where  no  one  had  been 
injured  by  the  mistake.  (2  Parsons  on  Bills  and  Notes, 
569,  570.)  This  is  not  such  a  case.  Here  the  intention  was 
to  alter  the  instrument  and  create  an  additional  burthen  upon 
the  makers.  This  destroyed  the  defendant's  obligation,  and 
the  plaintiff  could  not  restore  it  by  merely  counting  on  the 
note  as  it  stood  before  the  alteration.  The  alteration  having 
been  made,  not  by  mistake  but  by  design,  and  upon  agree- 
ment, striking  it  out  now  would  be  a  new  and  material  alter- 
ation of  the  instrument. 

The  judgment  must  therefore  be  affirmed. 

[MONROE  GENERAL   TERM,  June  2,  1863.    E.  Darwin  Smith,  Wellet  and 
Johnson,  Justices.] 


GARBUTT  vs.  SMITH. 

A  creditor  will  not  be  allowed  to  suffer  a  deed  to  stand  as  conclusive  evi- 
dence of  the  grantee's  ownership  of  the  land,  and  seize  by  attachment  or 
execution  the  fruits  of  it,  produced  by  the  industry  of  such  grantee,  as 
the  personal  property  of  the  grantor,  and  contest  the  validity  of  the  con- 
veyance of  the  land,  in  an  action  brought  against  him  for  such  taking. 


defendant,  as  sheriff  of  Monroe  county,  received  an  at- 
1.  tachment  issued  against  the  property  of  Philip  Garbutt, 
and  by  virtue  of  it  levied  upon  a  quantity  of  gypsum,  or 
plaster.  On  the  trial,  at  the  circuit,  the  plaintiff  gave  evi- 
dence tending  to  show  that  the  plaster  was  taken  from 
ground  conveyed  by  Philip  Garbutt  to  him  before  the  levy, 
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viz,  in  January,  1858.  The  rock  was  dug  from  the  soil  by 
the  plaintiff,  in  the  winter  of  1860 — was  made  by  the  plain- 
tiff into  plaster  at  his  own  expense.  The  plaintiff  was,  and 
had  been  since  the  conveyance,  in  the  exclusive  possession  of 
the  land,  and  Philip  Garbutt  had  no  connection  whatever 
with  the  plaster.  The  value  of  the  plaster  consisted  almost 
wholly  in  the  labor  and  expense  of  the  manufacture  of  the 
same,  the  rock  in  the  ground  being  of  trifling  or  no  value. 

The  defendant  offered  to  prove  that  such  conveyance  was 
made  for  the  purpose  of  hindering,  delaying  and  defrauding 
the  creditors  of  Philip  Garbutt  in  the  collection  of  their 
debts ;  that  the  plaintiff  was  a  party  to  the  fraud,  and  re- 
ceived the  conveyance  with  knowledge  thereof,  and  to  aid  in 
effecting  it.  The  evidence  was  excluded,  and  the  defendant 
excepted. 

The  jury  found  a  verdict  for  the  plaintiff,  assessing  the 
value  of  the  property  at  $300.  The  court,  upon  motion  by 
the  defendant,  ordered  the  plaintiff's  proceedings  to  be  stay- 
ed until  the  decision  of  the  exceptions,  which  were  ordered 
to  be  heard  in  the  first  instance  at  the  general  term. 

M.  S.  Newton,  for  the  plaintiff. 
Geo.  F,  Danfortk,  for  the  defendant. 

By  the  Court,  JOHNSON,  J.  The  evidence  offered,  to  show 
that  the  sale  and  conveyance  of  the  farm  to  the  plaintiff,  by 
Philip  Garbutt,  was  made  for  the  purpose  of  hindering,  de- 
laying and  defrauding  the  creditors  of  the  latter,  and  was 
without  consideration,  was,  I  think,  properly  excluded,  for 
several  reasons. 

1.  It  was  not  within  any  issue  made  by  the  pleadings. 
No  equitable  defense  was  set  up  in  the  answer,  and  no  af- 
firmative relief  of  any  description  prayed  for.  The  answer 
justifies  the  taking  and  detention  of  the  property,  as  the 
"goods  and  chattels  of  Philip  Garbutt,"  and  as  a  legal  right 
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merely,  by  virtue  of  an  attachment  against  him,  in  an  action 
to  recover  a  judgment  upon  a  demand  for  money. 

The  plaster  in  question  had  never  been  the  goods  or  chat" 
tels  of  Philip  Garbutt.  It  was  shown  to  have  been  taken  in 
part  from  the  farm  occupied  by  the  plaintiff,  and  which  had 
been  conveyed  to  him  by  Philip  Garbutt,  more  than  two  years 
before  it  had  been  got  out  and  converted  into  personalty,  and 
before  the  seizure  ;  and  in  part  from  a  farm  occupied  by 
William  Garbutt,  and  which  had  been  several  years  before 
conveyed  to  William  by  Philip.  As  to  that  portion  which 
had  been  dug  from  the  plaintiff's  own  land,  the  evidence 
when  the  offer  was  made  had  already  shown  that  it  had  been 
part  of  the  real  estate  of  Philip  Garbutt  and  conveyed  by 
him  to  the  plaintiff  as  such,  two  years  before  it  was  thus 
converted  into  personalty.  And  if  it  was  ever  so  true  that 
the  conveyance  of  the  land  was  fraudulent  and  void  as 
to  the  creditors  of  Philip,  the  evidence  to  establish  such  fraud 
would  not  show,  nor  in  any  degree  tend  to  show,  that  the 
plaster  thus  dug  from  the  bed,  and  ground,  or  remaining  un- 
ground,  was,  or  ever  had  been,  the  goods  and  chattels  of  Phil- 
ip Garbutt.  All  his  right  and  title  to  it  as  real  estate  had 
been  conveyed  more  than  two  years  previously,  and  he  had 
never  had  any  other.  There  is  nothing  in  the  pleadings  to 
raise  or  even  suggest,  any  such  question  as  fraud  in  the  sale 
of  land,  and  the  evidence  was  properly  excluded  on  that  ground 
alone. 

2.  But  had  such  a  defense  been  interposed,  and  made  out 
by  the  evidence,  it  would  not  have  established  the  defend- 
ant's right  to  seize  and  sell  the  plaster  in  question  on  an  at- 
tachment, or  an  execution,  against  Philip  Garbutt.  For 
although  the  statute  declares  all  sales  and  conveyances  of 
that  character  void  as  against  the  creditors  of  the  person 
making  them,  they  are  valid  as  between  the  parties  thereto, 
and  also  as  against  all  other  persons,  until  their  invalidity 
has  been  determined  by  some  judgment  or  decree  to  that  effect. 
A  creditor  of  the  grantor  may  attack  and  avoid  such  a  sale 
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and  conveyance  in  two  ways.  He  may  obtain  his  judgment 
and  perfect  his  title  to  the  land,  by  sale  on  execution,  and 
deed  from  the  sheriff,  and  bring  his  action  to  obtain  posses- 
sion of  the  land  and  litigate  the  question  of  fraud  in  the 
Bale  in  that  action ;  or  he  may  obtain  his  judgment  and  per- 
fect his  lien  on  the  land,  and  bring  his  action  in  equity  to 
avoid  the  conveyance  and  set  it  aside  as  against  such  judg- 
ment. But  in  such  case,  neither  the  judgment  in  the  eject- 
ment, nor  the  decree  avoiding  the  deed,  would  give  the 
creditors  any  title  to  property  converted  from  realty  into 
personalty,  in  the  manner  the  plaster  in  question  was  con- 
verted, before  the  sale  under  the  judgment,  or  the  lien  of 
the  judgment  on  which  the  decree  setting  aside  the  deed  was 
founded.  The  sheriff's  deed  would  only  relate  back  to  the 
time  of  the  sale  on  the  execution,  and  give  the  creditor  his 
remedy  by  action  for  waste  committed  on  the  land,  or  an 
action  in  the  nature  of  trover  for  the  conversion  of  property, 
between  the  sale  and  the  receiving  of  the  sheriff's  deed. 
(2  R.  S.  373,  §  61.  Thomas  v.  Crofut,  14  N.  Y.  Eep.  474.) 
His  title  to  the  land  would  give  him  no  legal  right  or  title  to 
property  converted  by  the  fraudulent  grantee  from  the  realty 
into  goods  and  chattels,  before  the  sale. 

In  equity,  a  decree  setting  aside  the  deed  as  against  the 
plaintiffs  in  the  action  in  which  the  attachment  in  question 
was  issued,  would  be  equally  unavailing  to  give  them  any 
right  or  title  to  the  plaster.  The  decree  would  only  set 
aside  the  deed  so  far  as  to  let  in  the  judgment  obtained, 
leaving  it  to  stand  perfectly  valid  for  all  other  purposes. 
And  upon  a  sale  of  the  premises  to  satisfy  the  debt  under 
the  decree,  in  such  a  case,  it  is  quite  doubtful  whether  the 
plaintiff  would  be  required  to  account  for  the  value  of  this 
plaster,  even  as  it  was  i  n  the  bed  and  as  part  of  the  land, 
much  less  for  its  value  as  enhanced  by  the  plaintiff's  labor 
and  skill..  Certainly  he  would  not  be  required  to  account 
without  some  evidence  showing  that  the  rights  of  the  credit- 
or had  been  or  might  be  materially  prejudiced  by  the  conver- 
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siou  from  real  into  personal  estate.  The  creditor,  while  he 
remains  merely  a  creditor  at  large,  is  not  entitled  to  an  ac- 
count even  for  rents  and  profits  of  the  land  from  a  fraudulent 
grantee.  He  can  have  such  account,  after  he  has  established 
his  right  by  judgment  and  procured  a  receiver  to  be  appoint- 
ed, only.  (Robinson  v.  Stewart,  10  N.  Y.  Rep.  189,  197. 
Waterbury  v.  Westervelt,  5  Seld.  598.  King  v.  Wilcox, 
11  Paige,  589.)  And  besides  this,  the  creditor  must  estab- 
lish his  right  to  the  property  of  his  debtor  by  judgment, 
before  he  can  proceed  to  take  it,  or  enforce  any  claim  against 
it,  in  the  hands  of  even  a  fraudulent  assignee  or  grantee. 
(Reubens  v.  Joel,  3  Kern.  488.)  Here  the  plaintiffs  in  the 
action  in  which  the  attachment  was  issued  were  mere  credit- 
ors at  large  when  they  took  the  property,  and  the  evidence 
shows  that  the  value  of  the  plaster  consisted  almost  entirely 
in  the  labor  bestowed  upon  it  by  the  plaintiff.  It  had  no 
considerable  value,  as  it  was  when  the  farm  was  conveyed  to 
the  plaintiff'.  This  is  undisputed.  The  rights  of  the  cred- 
itors of  Philip  Garbutt  had  not  therefore  been  injured  or 
prejudiced  in  any  such  way  as  would  entitle  them  to  the 
fruits  of  the  plaintiff's  labor,  in  equity.  For  aught  that  ap- 
pears, or  was  offered  to  be  proved,  there  is  no  necessity  for  a 
resort  by  them  to  this  property,  and  a  court  of  equity  will 
not  interfere  with  the  transactions  between  grantor  and 
grantee  any  farther  than  appears  to  be  necessary  for  the  pro- 
tection of  the  creditors  of  the  former.  It  will  be  seen,  there- 
fore, I  think,  that  no  case  was  made,  or  offered  to  be  made, 
which  even  in  an  equitable  action,  or  upon  an  equitable 
defense,  asking  for  affirmative  relief,  would  have  entitled  the 
defendant  to  retain  the  plaster  in  question.  The  defendant's 
counsel  invokes  the  aid  of  the  rule  which  prevails  in  actions 
brought  by  the  owner  of  goods  for  a  conversion  thereof, 
against  a  tortious  taker,  in  which  he  recovers  the  value  of 
the  article  though  enhanced  by  the  labor  and  skill  of  the 
wrongdoer.  But  that  rule  does  not  apply  in  a  case  like  this. 
The  plaintiff  here  is  not  a  wrongful  taker  as  against  the  law- 
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ful  owner,  but  takes  by  purchase.  He  is  a  lawful  holder  and 
owner  subject  only  to  the  equitable  rights  of  the  creditors  of 
his  vendor,  and  those  rights,  in  the  present  case,  would  not 
deprive  the  plaintiff  of  the  benefit  of  his  own  labor. 

As  to  every  thing  which  Philip  Garbutt  owned  as  personal 
property,  and  sold  as  such  to  the  plaintiff,  the  defendant  was 
allowed  to  give  what  evidence  he  could  to  establish  fraud  in 
the  sale ;  which  evidence  was  held  by  the  jury  to  be  insuffi- 
cient to  prove  the  alleged  fraud. 

3.  Suppose  the  evidence  offered  had  been  allowed,  and  been 
sufficient  to  satisfy  the  jury  that  the  sale  and  conveyance  were 
without  consideration,  or  otherwise  fraudulent  as  respects 
the  creditors  of  the  grantor,  what  judgment  could  the  court 
have  rendered  thereon  ?  It  could  not  have  declared  the  deed 
void  and  proceeded  to  set  it  aside,  because  there  was  nothing 
in  the  pleadings  upon  which  any  such  decree  could  have  been 
founded.  The  whole  defense  rested  simply  in  the  allegation 
that  the  property  seized  was  the  personal  property  of  Philip 
Garbutt  liable  to  be  taken  by  attachment,  and  sold  on  exe- 
cution at  the  suit  of  his  creditors  and  in  satisfaction  of  his 
debts.  No  question  of  title  to  real  estate  was  raised  or  hint- 
ed at.  The  deed  would  still  have  remained  as  conclusive 
evidence  that  the  plaintiff  was  the  owner  of  the  land,  and 
equally  conclusive  as  to  his  ownership  of  whatever  he  might 
sever  from  the  soil  and  convert  into  personal  property ;  and 
I  do  not  think  a  creditor  can  be  allowed  to  permit  a  deed  to 
stand  as  conclusive  evidence  of  the  grantee's  ownership  of 
the  land,  and  seize  by  attachment  or  execution  the  fruits  of 
it,  produced  by  the  industry  of  such  grantee,  as  the  personal 
property  of  the  grantor,  and  contest  the  validity  of  the  con- 
veyance of  the  land,  in  an  action  for  such  taking.  It  would 
be  in  effect  attacking  the  conveyance  collaterally,  and  in  a 
case  where  the  judgment  to  be  rendered  could  have  no  effect 
upon  the  conveyance.  Such  a  proceeding  would  be  wholly 
incongruous,  and  ought  never  to  be  allowed.  A  creditor 
might  just  as  well,  in  the  case  of  personal  property  alleged 
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to  have  been  fraudulently  transferred  as  against  creditors, 
leave  the  property  thus  sold  in  the  hands  of  the  purchaser 
with  the  title  thereto  undisputed,  and  undertake  to  claim  the 
product  or  increase  of  it  only,  and  contest  the  validity  of  the 
sale  of  the  property  not  claimed,  in  the  action  to  recover 
such  product  or  increase.  I  do  not  think  this  can  be  done. 
But  whether  it  can  or  not,  the  evidence  was  properly  excluded 
upon  other  grounds. 

A  new  trial  must  therefore  be  denied. 

[MONROE   GENERAL  TERM,  June  2,  1863.    E.  Darwin  Smith,  Welle*  and 
Johnson,  Justices.] 


BROWN  vs.  KICH  and  HUNTER. 

Where  one  bids  off,  at  a  sheriff's  sale  on  execution,  property  of  the  judgment 
debtor,  embraced  in  a  chattel  mortgage  previously  executed  by  such 
debtor — the  sale  being  subject  to  such  mortgage — and  subsequently  pur- 
chases and  takes  an  assignment  of  the  mortgage,  this  will  not  operate  as 
a  payment  or  satisfaction  of  the  mortgage.  And  if  the  mortgage  has 
not  been  paid  or  foreclosed,  nor  any  power  contained  in  it  exercised,  at 
the  time  of  its  transfer,  it  will  be  a  valid,  subsisting,  unsatisfied  mortgage ; 
and  no  fraud  can  be  imputed  to  the  assignee,  in  representing  and  claiming 
that  it  is  unpaid. 

The  purchaser,  in  such  a  case,  can  either  pay  off  the  chattel  mortgage,  and 
thus  protect  his  purchase  under  the  execution,  or  purchase  it  and  take 
an  assignment,  and  protect  himself  in  that  manner. 

If  he  pays  off  the  mortgage,  it  will  be  extinguished,  and  cannot  be  enforced 
against  any  other  property  contained  in  it.  If  he  does  not  pay  it,  but 
takes  it  by  purchase  and  assignment,  it  is  an  operative  and  valid  instru- 
ment in  his  hands. 

Where  R.  and  H.  asserted  a  claim  to  B.'s  horse,  under  a  chattel  mortgage, 
which  claim  B.  at  first  disputed,  but  after  investigating  the  subject,  con- 
cluded to  compromise  the  claim  by  buying  the  mortgage  and  giving  his 
note  for  the  amount  agreed  upon,  which  he  voluntarily  paid,  at  maturity ; 
Held  that  even  if  it  had  turned  out  that  the  mortgage  was  not,  at  the  time, 
a  valid  subsisting  mortgage,  B.  would  have  had  no  right  of  action  to 
recover  back  the  money  paid  upon  his  note. 
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A  PPEAL  from  a  judgment  of  the  Caynga  county  court 
llL  affirming  the  judgment  of  a  justice  of  the  peace.  The 
complaint  alleged  that  the  defendants  procured  the  note  of 
the  plaintiff  for  $65,  by  false  and  fraudulent  pretenses,  and 
then  sold  it  to  a  bona  fide  purchaser,  whereby  the  plaintiff 
was  compelled  to  pay  it.  The  answer  was  a  general  denial. 
The  proof  shows  the  following  facts :  On  the  1st  of  March, 
1859,  Luther  Barnes  executed  a  chattel  mortgage  to  J. 
Sprague  Merely,  assignee  of  James  Hickok,  for  $167.17, 
upon  a  pair  of  bay  horses,  and  other  property.  Upon  this 
mortgage,  S.  Dudley  paid  $70,  June  11,  1859.  The  prop- 
erty was  all  released  except  the  horses.  In  April,  1859,  the 
plaintiff  traded  with  Barnes,  and  got  one  of  the  horses,  not 
knowing  of  the  mortgage,  and  it  was  agreed  between  Barnes 
and  the  mortgagee,  that  the  horse  which  Barnes  got  of  the 
plaintiff,  should  be  substituted  for  the  horse  he  let  the  plain- 
tiff have,  in  the  mortgage.  In  July,  1859,  the  horses,  that  is 
to  say  the  horse  got  by  Barnes  of  the  plaintiff  and  the  other 
horse  originally  mortgaged,  were  sold  at  sheriff  sale,  upon 
an  execution  against  Barnes,  subject  to  the  mortgage,  upon 
which  there  was  then  due,  after  crediting  the  $70  paid  by 
Dudley,  about  $103.  The  horses  were  bid  off  by  defendant 
for  $70  to  $80.  They  were  worth  $250.  Soon  after  the 
sale,  Rich,  one  of  the  defendants,  went  to  the  owner  of  the 
mortgage,  and  offered  to  pay  the  amount  remaining  unpaid, 
and  demanded  an  assignment.  He  asked  for  an  assignment, 
under  the  pretense,  that  as  he  had  to  pay  all  the  money,  he 
wanted  the  mortgage  to  keep  an  account  with  Hunter.  The 
money  was  then  paid  and  the  mortgage  was  assigned  to  the 
defendants.  And  on  the  same  day  the  defendants  called  on 
the  plaintiff  with  Allen,  the  deputy  sheriff,  with  a  copy  of 
the  mortgage,  and  demanded  the  horse  the  plaintiff  had 
bought  of  Barnes,  upon  the  mortgage.  Plaintiff  thought 
the  mortgage  was  paid  by  the  sale  of  the  other  horse,  which 
the  defendants  denied ;  and  finally,  to  save  his  horse,  and 
under  the  false  representation  of  the  defendants,  that  the 
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mortgage  had  not  been  thus  paid,  the  plaintiff  gave  them  his 
note  for  $65,  payable  in  one  year,  with  interest,  and  took  an 
assignment  of  the  mortgage.  Afterwards  the  plaintiff  re- 
ceived a  heifer,  at  $25,  upon  the  mortgage.  The  note  was 
paid  in  full.  And  this  action  was  brought  to  recover  back 
the  amount,  upon  the  ground  that  the  note  was  obtained  by 
fraudulent  and  false  pretenses.  The  justice  rendered  a  judg- 
ment in  favor  of  the  plaintiff,  for  $51.14  damages  and  costs, 
which  was  affirmed  by  the  county  court,  on  appeal 

Cox  &  Avery,  for  the  appellants. 
Wright  &  Pomeroy,  for  the  respondent. 

By  the  Court,  JOHNSON,  J.  The  facts  in  this  case  are 
quite  peculiar.  The  action  is  brought  to  recover  back  money 
paid  by  the  plaintiff  to  the  defendants,  upon  a  promissory 
note  given  by  him  to  them  upon  the  sale  and  assignment  of 
a  chattel  mortgage  by  the  latter  to  the  former.  The  note 
was  given  for  $65,  payable  one  year  from  its  date  with 
interest,  and  was  paid  and  taken  up  when  it  became  due. 
The  complaint  alleges  that  the  defendants  procured  the  note 
•of  the  plaintiff  by  certain  false  and  fraudulent  pretenses, 
without  specifying  what  they  were. 

From  the  evidence  upon  the  trial,  however,  it  appears  that 
the  fraudulent  pretenses  were  claimed  to  consist  in  the  alle- 
gation and  claim  of  the  defendants,  that  the  mortgage  which 
was  assigned  by  them  to  the  plaintiff,  and  for  which  the  note 
was  given,  was  a  valid  subsisting  mortgage  at  the  time, 
whereas,  as  the  plaintiff  now  claims,  it  had  before  that  time 
been  paid  and  extinguished.  The  defendants,  at  the  time 
they  assigned  the  mortgage  to  the  plaintiff,  were  the  assignees 
of  it  from  the  mortgagee.  At  the  time  it  was  assigned  to  them 
there  was  due  upon  it  to  the  mortgagee  $101.68.  This  amount 
the  defendants  paid  to  the  mortgagee,  and  took  his  assign- 
ment. There  seems  to  be  no  dispute  that  this  amount  was 
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due  on  the  mortgage,  to  the  mortgagee,  at  the  time  he 
assigned  it.  But  it  is  claimed  to  have  become  satisfied  and 
extinguished  the  moment  it  came  to  the  defendants'  hands, 
for  the  reason  that  they  had  previously  bid  off  at  a  sheriff's 
sale  certain  property  of  the  mortgagor,  which  was  sold  on  an 
execution  against  him  and  which  was  contained  in  the  mort- 
gage, subject  to  such  mortgage.  It  is  difficult  to  see  how  in 
any  legal  point  of  view  this  could  operate  as  a  payment  or 
satisfaction  of  the  mortgage.  What  the  defendants  bought 
at  the  sheriff's  sale,  was  the  mortgagor's  right  of  redemption 
of  the  property  from  the  mortgage,  and  nothing  more.  This 
right  was  sold  not  upon  the  mortgage  but  upon  another  claim, 
to  wit,  a  judgment  and  execution  in  favor  of  parties  in  no 
respect  connected  with  the  mortgage.  The  mortgage  then 
remained  wholly  unaffected  by  this  sale.  What  the  defend- 
ants obtained  by  the  purchase  in  this  way  was  the  right,  if 
they  saw  proper  to  exercise  it,  of  paying  off  the  mortgage  at 
any  time  before  its  foreclosure  under  the  power  of  sale,  by 
the  mortgagee.  They  could  either  pay  it  off,  and  protect 
their  purchase  under  the  execution  in  that  way,  or  purchase 
it  and  take  an  assignment  and  protect  it  in  that  manner. 
If  they  had  paid  it  off,  it  would  have  been  clearly  extin- 
guished, and  could  not  have  been  enforced  against  any  other 
property  contained  in  it.  But  as  they  did  not  pay  it  off, 
but  took  it  by  purchase  and  assignment,  I  do  not  see  why 
in  their  hands  it  was  not  an  operative  instrument.  At  the 
time  of  the  sheriff's  sale  the  mortgage  was  over  due  and  the 
right  and  title  of  the  mortgagee  to  all  the  property  covered 
by  it,  had  become  absolute  in  law.  He  had  then  the  right 
to  take  all  the  property  into  his  custody,  and  keep  it  abso- 
lutely, without  being  accountable  to  the  mortgagee  or  any 
one  else  for  its  yalue,  or  any  part  thereof.  This  was  .his 
right  as  absolute  owner  of  the  legal  title  which  had  been 
transferred  to  him  by  the  mortgage.  But  at  any  time  before 
exercising  the  power  in  the  mortgage  and  foreclosing  by  sale 
the  right  of  the  mortgagor,  the  latter  had  in  equity  the 
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right  of  paying  off  the  debt,  and  thus  extinguishing  the 
mortgagee's  title,  and  reinvesting  himself  with  it.  But 
the  mortgage  has  never  been  foreclosed,  nor  has  it  been  paid 
off,  but  on  the  contrary  was  kept  on  foot  by  purchase  and 
assignment.  Had  the  sale,  under  which  the  defendants  pur- 
chased, been  under  the  mortgage  instead  of  an  execution, 
and  the  property  been  bid  off  at  a  sum  equal  to  the  amount 
due  thereon,  that  would  have  satisfied  and  extinguished  the 
mortgage,  as  to  all  other  property  covered  by  it,  as  was  held 
in  Charter  v.  Stevens,  (3  Denio,  33.)  But  here  the  power 
in  the  mortgage  had  never  been  exercised  nor  had  the  mort- 
gage debt  been  paid,  and  I  do  not  see  why  it  did  not  exist  in 
the  hands  of  the  defendants  perfectly  valid  and  intact. 

Certainly  they  were  in  no  worse  situation,  after  taking  the 
assignment,  than  the  mortgagee  would  have  been  had  he 
made  the  same  purchase  at  the  sheriff's  sale.  Suppose  the 
mortgagee  at  that  sale  had  been  the  purchaser  instead  of  the 
defendants,  subject  to  his  own  mortgage,  would  that  have 
satisfied  and  extinguished  it  as  respects  the  other  property 
contained  in  it?  It  seems  to  me  not.  Because  his  legal 
title  was  then  absolute  as  to  all  the  property,  and  buying  in 
the  equity  of  redemption  of  a  portion  only,  could  not  upon 
any  legal  principle,  so  far  as  I  can  see,  extinguish  such  legal 
title  to  the  other  property.  It  certainly  could  not,  unless 
such  purchase  at  the  sale  under  the  execution  can  be  regarded 
in  law  as  the  foreclosure  of  the  mortgage ;  and  not  then  even, 
unless  we  can  go  further  and  hold  that  the  actual  value  of 
the  property  so  purchased,  over  and  above  the  amount  bid 
for  the  right  of  redemption,  is  equal  to  the  amount  due  upon 
the  mortgage  and  is  legally  applicable  as  a  payment  on  the 
mortgage  to  that  amount.  This,  I  think,  no  one  is  prepared 
to  assert.  It  cannot  be  seen  or  known  what  the  mortgaged 
property  bid  in  at  the  sheriff's  sale  would  have  brought  had 
it  been  sold  on  the  mortgage.  I  conclude,  therefore,  that 
inasmuch  as  the  mortgage  had  never  been  paid  nor  foreclosed, 
nor  any  power  contained  in  it  ever  been  exercised  at  the  time 
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of  its  transfer  to  the  plaintiff,  it  was  at  that  time  a  valid 
subsisting  unsatisfied  mortgage,  and  that  no  fraud  was  or 
could  have  been  practiced  by  the  defendants  in  representing 
and  claiming  that  it  was  unpaid.  It  is  unnecessary  in  this 
action  to  determine  the  extent  to  which  it  might  have  been 
enforced  in  the  defendants'  hands,  against  the  property  cov- 
ered by  it,  which  the  plaintiff  had  in  equity.  It  is  enough 
for  this  action  that  it  was  not  extinguished  as  respects  the 
other  property  which  it  covered.  This  disposes  of  the  case 
upon  the  merits,  and  shows  conclusively  that  the  judgment 
is  entirely  erroneous. 

There  are  other  grounds  upon  which,  as  it  seems  to  me, 
the  right  of  action  must  fail,  even  should  it  be  held  that  the 
mortgage  was  in  law  satisfied.  The  defendants  asserted  their 
claim  to  the  plaintiff's  horse,  under  the  mortgage,  which 
claim  the  plaintiff  at  first  disputed,  but  after  investigating 
the  whole  matter  concluded  to  compromise  the  claim  by 
buying  the  mortgage  and  giving  his  note  for  the  amount 
agreed  upon,  payable  in  one  year,  which  he  voluntarily  paid 
to  the  defendants  when  it  became  due.  If  it  had  turned  out 
that  the  mortgage  was  not  at  the  time  a  valid  subsisting 
mortgage  but  had  by  operation  of  law  been  extinguished,  by 
reason  of  the  purchase  at  the  sheriff's  sale,  I  do  not  see  what 
right  of  action  the  plaintiff  could  now  have  to  recover  back 
this  money.  In  that  view  it  was  a  mere  mistake  in  matter  of 
law.  There  is  no  evidence  to  show  that  the  defendants  did 
not  honestly  suppose  and  believe  that  the  mortgage  was  good 
as  against  the  property  which  the  plaintiff  held,  that  was 
contained  in  the  mortgage.  The  plaintiff  acquainted  him- 
self with  all  the  facts,  compromised  the  claim  and  paid  it 
voluntarily  to  the  defendants  at  the  end  of  the  year.  Clearly 
he  could  have  no  right  of  action  upon  that  state  of  facts. 
The  right  of  action  here  is  not  at  all  affected  by  the  fact 
that  the  sheriff  sold  two  horses  subject  to  the  mortgage, 
when  in  fact  the  mortgage  covered  only  one  of  them.  The 
plaintiff  acquired  no  rights  by  that  mistake  of  the  sheriff, 
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as  he  was  no  party  to  the  transaction.  He  might  have  pro- 
tected himself  by  attending  and  bidding  at  the  sale,  but  he 
cannot  compel  the  defendants  to  account  in  this  way  for  the 
property  they  saw  fit  to  purchase  at  such  sale.  The  defend- 
ants never  agreed  to  pay  the  mortgage.  They  only  pur- 
chased subject  to  it,  as  clearly  appears  by  the  evidence  of  the 
deputy  sheriff  who  made  the  sale.  He  had  nothing  to  do 
with  the  mortgage,  and  only  undertook  to  sell  the  interest 
of  the  mortgagor  in  the  property.  He  represented  the  rights 
of  the  other  creditors  of  the  mortgagor  and  was  an  entire 
stranger  to  the  interests  of  the  mortgagee. 

There  is  therefore  no  foundation  for  the  action,  in  any 
point  of  view,  and  the  judgment  of  the  county  court  and  of 
the  justice  must  be  reversed. 

[MONROE  GENERAL  TERM,  June  2,  1863.  E.  Darwin  Smith,  Welles  and 
Johnson,  Justices.] 
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Judges  of  the  state  courts  have  no  power  to  issue  a  writ  of  habeas  corpus,  or 
to  continue  proceedings  under  it  when  issued,  in  cases  of  commitment  or 
detainer  under  the  authority  of  the  United  States. 

Thus,  where  the  return  to  a  writ  of  habeas  corpus  alleged  that  the  defendant 
had  been  duly  appointed  provost  marshal  for  the  21st  district  of  New 
York,  under  the  act  of  congress  of  March  3, 1863 ;  that  the  person  alleged 
to  be  illegally  detained  was  arrested  as  a  deserter  from  the  army,  by  him, 
as  marshal,  and  was  held  in  accordance  with  the  act,  to  be  delivered  to 
the  nearest  military  command  or  post ;  and  that  he  was  thus  held  "  under 
the  authority  of  the  United  States ;"  Held  that  the  return  was  sufficient  in 
law,  and  that  the  defendant  was  not  bound  to  bring  the  body  of  the  prisoner 
before  the  justice ;  on  the  ground  that  a  state  court  or  judge  had  no  juris- 
diction to  inquire  into  the  fact  alleged  in  said  return,  that  the  prisoner 
was  a  deserter.  The  writ  of  habeas  corpus  was  accordingly  discharged,  and 
the  prisoner  was  directed  to  remain  in  the  custody  of  the  provost  marshal, 
to  be  dealt  with  according  to  law. 

In  such  a  case  the  prisoner  is  not  without  remedy.  He  may  apply  to  a  judge 
of  the  United  States  courts,  for  a  writ  of  habeas  corpus,  to  ascertain  whether 
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he  is  detained  by  an  illegal  or  colorable  authority,  by  an  officer  claiming  to 
act  under  the  laws  of  the  United  States.  And  the  judges  of  those  courts 
have  unquestionable  jurisdiction  to  entertain  the  question,  and  ample 
power  to  afford  adequate  relief,  if  a  proper  case  is  shown. 

T  INUS  R.  HOPSON  presented  a  petition  to  Justice  BACON, 
±J  for  a  writ  of  habeas  corpus  in  behalf  of  Charles  E. 
Hopson,  in  which  he  alleged  that  the  said  Charles  E.  Hopson 
was  restrained  of  his  liberty  and  detained  by  Joseph  P. 
Richardson,  United  States  provost  marshal  for  the  21st  con- 
gressional district  of  New  York,  acting  at  Utica,  N.  Y. 
That  the  said  Charles  E.  Hopson  was  not  committed  or 
detained  by  virtue  of  any  process,  judgment,  or  decree  or 
execution  issued  by  any  court  of  the  United  States,  or  any 
judge  thereof,  or  by  virtue  of  the  final  judgment  or  decree 
of  any  competent  tribunal  of  civil  or  criminal  jurisdiction, 
or  by  virtue  of  any  execution  issued  upon  such  judgment  or 
decree.  That  said  Charles  E.  Hopson  was  restrained  of  his 
liberty  and  detained  by  reason  of  his  having,  as  was  alleged, 
volunteered  upwards  of  two  years  since  in  one  of  the  com- 
panies comprising  the  former  14th  regiment  of  New  York 
state  volunteers,  which  regiment  had  been  discharged  from 
the  service  of  the  United  States,  and  which,  some  time 
since,  ceased  to  be  a  regiment.  That  said  restraint  was 
illegal  in  that  said  Charles  E.  Hopson,  as  the  petitioner  was 
informed  and  believed,  never  was  a  duly  enrolled  volunteer, 
nor  was  he  ever  duly  mustered  into  the  United  States  service, 
and  was  no  way  liable  as  a  volunteer  in  the  said  service  of 
the  United  States,  or  otherwise. 

The  petitioner  further  showed  that  he  was  the  father  of 
said  Charles  E.  Hopson,  and  the  said  Charles  was  an  infant 
under  the  age  of  twenty-one  years. 

The  said  justice  thereupon,  pursuant  to  the  prayer  of  said 
petition,  ordered  and  allowed  a  writ  of  habeas  corpus  to  issue 
to  said  Richardson,  commanding  him  to  have  before  him  the 
body  of  the  said  Charles  E.  Hopson,  together  with  the  time 
and  cause  of  his  detention,  at  his  chambers,  in  Utica,  on  the 
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23d  day  of  July,  1863,  at  three  o'clock  p.  M.  ;  at  which  time 
and  place  it  was  duly  proved  before  the  justice  that  said  writ 
had  been  duly  served  on  said  Richardson,  at  Utica;  and  at 
the  time  and  place  last  named  the  counsel  for  the  said  Hop- 
son  appeared  before  him,  and  the  said  Richardson  appeared 
before  and  delivered  to  him,  as  and  for  a  return  to  said 
writ  of  habeas  corpus,  a  paper  in  which  he  returned  and 
answered.  1st.  That  he  had  been  duly  appointed  United 
States  provost  marshal  of  the  21st  congressional  district  of 
New  York  by  the  president  of  the  United  States,  in  accord- 
ance with  the  provisions  of  the  act  of  congress  passed  March 
3d,  1863.  That  Charles  E.  Hopson,  a  deserter  from  the 
army  of  the  United  States,  was  arrested  by  his  agent  and  by 
his  direction  on  the  22d  day  of  July,  1863,  at  Sherburne, 
in  the  county  of  Chenango,  and  was  then  held  by  him  as 
marshal  aforesaid,  in  accordance  with  the  provisions  of  the 
seventh  section  of  the  act  aforesaid.  2d.  That  it  was  the 
legal  duty  of  the  respondent  to  deliver  over  the  said  deserter 
to  the  nearest  military  commander  or  military  post,  and  that 
the  respondent  intended  to  perform  said  duty  as  soon  as  pos- 
sible. 3d.  That  the  production  of  said  deserter  in  court 
would  be  inconsistent  with,  and  in  violation  of  the  duty  of, 
the  respondent  as  provost  marshal,  and  that  the  said  deserter 
was  then  held  under  authority  of  the  United  States.  For 
these  reasons,  and  without  intending  any  disrespect  to  the 
honorable  judge  who  issued  the  'process  he  declined  to  pro- 
duce said  deserter,  or  to  subject  him  to  the  process  of  the 
court.  And  he  stated  that  the  law  govering  the  instructions 
furnished  him  by  the  provost  marshal  general,  and  controlling 
his  action  in  this  and  like  cases,  might  be  found  in  the  lan- 
guage of  Chief  Justice  Taney,  in  the  decision  of  the  supreme 
court  of  the  United  States,  in  the  case  of  Abelman  v.  Booth, 
(21  How.  Hep.) 

And  the  said  Richardson  declining  and  refusing  to  produce 
and  bring  before  the  justice  the  body  of  the  said  Charles  E. 
Hopson,  as  he  was  commanded  to  do  in  and  by  said  writ,  or 
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to  make  any  other  or  different  return  thereto,  as  aforesaid, 
an  attachment  was  issued  against  him. 

And  upon  the  application  of  the  said  Richardson,  it  was 
ordered  that  he  have  leave  to  be  heard  by  counsel,  and  that 
the  claimant  show  cause  before  the  justice  why  the  return 
made  to  said  writ  should  not  be  held  sufficient  in  law,  and 
why  the  order  made  pro  forma  for  an  attachment  should  not 
be  vacated. 

Pursuant  to  this  order,  the  counsel  of  said  Richardson  and 
said  Hopson,  respectively,  were  heard  before  the  said  justice 
on  the  seventh  day  of  August,  1863. 

F.  Kernan,  for  the  applicant. 

E.  Conkling,  for  the  provost  marshal. 

BACON,  J.  The  question  presented  and  arising  upon  the 
return  to  the  writ  of  habeas  corpus  issued  by  me  in  this  case, 
is  admitted  to  be  one  of  very  great  interest  and  grave  im- 
portance. It  involves  an  apparent  if  not  a  real  conflict  of 
jurisdiction  between  the  state  and  national  tribunals,  and 
demands  serious  and  careful  examination  and  a  calm  and 
enlightened  judgment.  Until  this  case  reached  that  stage 
where  the  question  could  be  discussed  in  the  light  of  princi- 
ple and  authority,  any  opinion  expressed  in  the  matter  must 
of  necessity  have  been  hasty  and  in  a  measure  unsatisfying. 
It  was  so  here,  and  was  so  regarded  by  me,  although  with  the 
impressions  originally  entertained,  I  had  no  hesitation  in 
making  the  order  I  did  in  this  case,  upon  the  return  to  the 
writ  when  first  presented. 

On  the  23d  of  July  last,  a  petition  was  presented  to  me 
on  behalf  of  Charles  E.  Hopson,  setting  forth  in  substance 
that  he  was  restrained  of  his  liberty  and  detained  by  Joseph 
P.  Richardson,  U.  S.  provost  marshal  for  the  21st  congres- 
sional district  of  New  York,  and  that  the  alleged  cause  was 
his  having  enlisted  as  a  volunteer,  &c.,  but  that  he  was  never 
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duly  enrolled,  or  mustered  into  the  service  of  the  United 
States.  There  was  no  allegation  in  this  petition  that  he  was 
claimed  to  be  held  as  a  deserter.  Upon  this  petition  I  allow- 
ed a  habeas  corpus  in  the  usual  form,  as  prescribed  by  the 
statute,  returnable  in  the  afternoon  of  the  same  day  at 
chambers.  At  the  designated  hour  the  petitioner  and  the 
provost  marshal  appeared,  and  the  latter  returned  in  sub- 
stance that  he  was  duly  appointed  to  the  office  above  named 
pursuant  to  the  act  of  congress  of  March  3d,  1863;  that 
Hopson  had  been  arrested  as  a  deserter  and  was  held  by  him 
in  accordance  with  the  7th  section  of  that  act,  to  be  deliver- 
ed to  the  nearest  military  commander  or  post ;  that  the  pro- 
duction of  such  deserter  would  be  a  violation  of  his  duty  as 
marshal,  and  he  therefore  declined  to  produce,  or  subject  him 
to  the  process  of  the  court.  Upon  the  reading  of  this  re- 
turn it  seemed  to  me,  I  confess,  by  a  sort  of  judicial  instinct, 
to  be  insufficient.  The  proceeding  by  habeas  corpus  had 
become  so  common,  it  had  been  so  uniformly  obeyed  by  the 
production  of  the  prisoner,  and  I  had  myself,  in  common 
with  scores  of  other  judicial  officers,  so  often  had  alleged 
volunteers  brought  before  me,  and  inquired  into  the  validity 
of  the  enlistment,  that  it  did  not  occur  to  me  that  a  case 
existed,  or  could  arise  where  the  mandate  of  the  writ  to 
produce  the  body  and  set  forth  the  cause  of  the  detention, 
(save  in  cases  expressly  excepted  by  the  statute.)  could  legal- 
ly be  disobeyed. 

Upon  a  suggestion  that  if  opportunity  were  given  to  ob- 
tain counsel,  the  provost  marshal  might  deem  it  expedient 
to  produce  the  prisoner,  the  matter  was  adjourned  over  to 
the  ensuing  day,  at  which  time  that  officer  again  appeared, 
and  having  obtained  no  farther  advice,  owing  as  was  said,  to 
peculiar  circumstances,  elected  to  stand  upon  the  return  al- 
ready made,  and  make  no  further  return,  and  declined  to 
produce  the  prisoner.  No  argument  was  had,  and  I  had  be- 
stowed no  special  thought  on  the  case,  or  the  question  pre- 
sented by  the  ret  rn.  I  had  never  before  seen  the  instruc- 
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tions  of  the  provost  marshal  general,  and  although  I  retained 
a  general  recollection  of  the  case  of  Ableman  v.  Booth  in 
the  supreme  court  of  the  United  States,  my  decided  impres- 
sion then  was  that  the  principle  of  that  case  could  not  be  so 
extended  as  to  embrace  this.  Without  further  deliberation 
then,  I  decided  at  once  to  make  an  order  for  an  attachment, 
pursuant  to  the  statute,  but  upon  a  suggestion  promptly  and 
courteously  assented  to  by  the  counsel  for  the  petitioner,  the 
attachment  was  only  issued  pro  forma,  with  no  expectation 
or  desire  indeed  that  it  should  be  rigidly  enforced,  and  with 
the  implied  understanding  that  the  matter  would  in  some 
way  come  up  again  before  me  for  further  consideration,  or 
measures  be  taken  to  obtain  the  judgment  of  some  ulterior 
tribunal  either  of  the  state  or  of  the  United  States. 

As  the  simplest  and  most  obvious  mode  of  again  present- 
ing the  question  for  the  discussion  and  examination  I  desired, 
I  granted  an  order  to  show  cause,  returnable  on  the  7th  of 
August,  before  me,  at  chambers,  why  the  return  made  by 
the  provost  marshal  should  not  be  held  sufficient,  and  the 
order  for  an  attachment  vacated  and  discharged.  Upon  the 
return  of  this  order,  I  have  been  attended  by  counsel  for 
both  parties,  and  have  heard  an  extended  and  elaborate  ar- 
gument, and  have  now  all  the  aids  to  a  just  decision  that 
further  reflection  and  the  researches  of  diligent  and  able  coun- 
sel can  afford  me.  With  these  lights  and  assistances,  and 
with  a  mind  uninfluenced  by  any  desire  except  to  perform  my 
whole  judicial  duty,  and  unbiased  save  only  by  the  impres- 
sion originally  existing,  and  which  I  now  find  it  somewhat 
difficult  to  hold  in  abeyance,  I  proceed  to  examine  and  dis- 
pose of  this  case. 

The  learned  counsel  for  the  petitioner  urges  three  grounds 
upon  which  he  argues  the  insufficiency  of  the  return. 

1st.  That  the  return  is  technically  insufficient  and  defect- 
ive in  not  averring  affirmatively  that  the  prisoner  is  held  as 
a  deserter. 

2d.  That  he  is  not  alleged  to  be  held  by  any  process  of  any 
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court,  or  the  action  of  any  authorized  legal  tribunal,  and  no 
process  is  set  forth  by  which  he  is  claimed  to  be  held. 

3d.  That  the  body  of  the  prisoner  is  not  produced  under  the 
writ,  and  without  this,  there  is  no  obedience  to  its  mandate. 

These  propositions  have  been  expanded  and  elaborated  by 
argument,  the  whole  discussion,  however,  after  all,  termi- 
nating in  the  question  whether  there  has  been  a  prior  and 
paramount  exercise  of  authority  by  an  officer  of  the  general 
government,  under  the  authority  of  the  United  States,  by 
which  the  prisoner  in  this  case  has  been  withdrawn  from  the 
jurisdiction  to  which  by  the  writ  of  habeas  corpus  he  was 
sought  to  be  subjected. 

Upon  the  first  of  these  grounds,  I  deem  it  only  necessary 
to  say  that  although  the  return  in  the  respect  alluded  to  is 
not  very  artificially  drawn,  yet,  as  I  construe  it,  it  does  in 
effect  allege  the  fact  of  desertion,  and  specifically  makes  the 
claim  to  hold  the  prisoner  as  a  deserter.  It  was  so  treated 
when  originally  presented,  and  that  claim  was  distinctly 
understood  to  be  made.  But  the  point  is  not  of  much 
moment,  since  the  return  is  susceptible  of  amendment,  which 
can  be  made,  according  to  the  practice  in  this  country,  at  any 
time  before  the  case  is  finally  disposed  of.  (Hurd  on  Habeas 
Corpus,  262.)  It  may  accordingly  be  now  deemed  amended, 
by  adding  words  which  shall  affirm  the  fact  that  the  prisoner 
is  now,  and  was  at  the  time  of  the  issuing  of  the  writ,  held 
as  a  deserter  from  the  service  of  the  United  States. 

The  second  and  third  propositions  may  be  considered  to- 
gether, and  are  indeed  necessarily  involved  in  the  discussion 
of  the  main  question,  whether  this  return  is  sufficient  to  ex- 
cuse the  provost  marshal  from  any  further  obedience  to  the 
writ  than  he  has  rendered  by  the  return,  and  whether  the 
facts  set  up  therein  foreclose  any  further  proceeding  under 
the  writ,  and  transfer  the  subject  to  another  jurisdiction. 
The  writ  of  habeas  corpus  is  a  very  ancient  remedy,  known 
to  the  common  law  of  England  many  centuries  before  any 
legislative  provisions  were  enacted  to  give  it  larger  scope, 
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and  create  fuller  protection  to  the  people.  It  very  probably 
had  its  origin  in  that  glorious  declaration  of  "Magna 
Charta"  extorted  from  the  sovereign  by  the  Barons  at  Run- 
nyraede  "nulli  vendemus,  nulli  negabimus,  nee  differemus 
rectum  autjustitiam" — for  whether,  says  a  learned  historian, 
"Courts  of  justice  framed  the  writ  of  habeas  corpus  in  con- 
formity with  the  spirit  of  this  clause,  or  found  it  already  in 
the  register,  it  became  from  that  era  the  right  of  every  sub- 
ject to  demand  it."  The  privilege  of  this  great  writ  of 
liberty  was  a  part  of  the  inheritance  derived  by  us  from  our 
British  ancestors,  and  has  ever  been  held  by  us  as  by  them, 
in  high  veneration.  Our  statute  in  relation  to  "writs  of 
habeas  corpus  and  certiorari"  when  issued  to  inquire  into 
the  cause  of  detention,  provides  in  broad  terms  that  every 
person  committed,  detained,  or  restrained  of  his  liberty  upon 
any  criminal,  or  supposed  criminal  matter,  or  under  any 
pretense  whatever,  except  in  certain  enumerated  cases,  may 
prosecute  the  writ.  By  another  section  it  is  made  the  duty 
of  the  person  against  whom  the  writ  is  issued  to  bring  tht 
body  of  the  person  in  his  custody  according  to  the  command 
of  the  writ,  before  the  officer  issuing  it ;  and  he  is  also  to 
make  a  return  of  the  true  cause  of  the  detention,  and  if  by 
virtue  of  any  process  or  written  authority,  a  copy  must  be 
annexed  to  the  return,  and  the  original  produced  to  the  court 
or  officer  before  whom  the  writ  is  returnable.  If  there  be, 
then,  any  process  or  written  authority,  the  same  must  be 
stated  and  exhibited.  In  this  case  there  is  none  alleged  and 
none  is  claimed,  or  understood  to  exist,  having  the  nature  or 
characteristics  contemplated  by  the  statute.  The  justifica- 
tion is  directly  under  the  authority  and  by  virtue  of  the 
power  of  an  act  of  congress  bearing  specifically  on  the  sub- 
ject. We  are  to  examine,  subsequently,  whether  this  is  a 
sufficient  immunity  to  the  officer,  and  clothes  him  with  ade- 
quate powers. 

The  production  of  the  person  is  also  an  explicit  command 
of  the  writ,  and.  as  the  elementary  writers  generally  state  it, 
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constitutes  an  essential  element  of  the  proceeding.  It  is  so, 
beyond  all  question,  where  jurisdiction  is  entertained  of  the 
case ;  for,  without  the  presence  of  the  prisoner,  the  case,  say 
the  supreme  court  of  Massachusetts,  (11  Mass.  93,)  has  no 
status,  and  the  court  will  hear  no  evidence  upon  the  ques- 
tion of  the  validity  of  the  imprisonment.  But  unless  the 
case  is  entertained,  and  the  cause  of  the  detention  is  to  be 
investigated,  it  is  very  obvious  that  the  presence  of  the 
alleged  prisoner  is  of  no  sort  of  consequence.  Such  are  the 
cases  specifically  excepted  by  the  statute,  to  wit :  where  the 
person  is  held  by  a  process  issued  by  any  court  or  judge  of 
the  United  States  in  a  case  where  such  court  or  judge  has 
exclusive  jurisdiction ;  or  by  virtue  of  any  final  decree,  or 
judgment  or  execution  of  a  court  of  competent  jurisdiction  ; 
or  for  any  contempt  charged  in  the  commitment  by  any 
court  having  authority  to  commit.  Other  matters  also  excuse 
from  the  production  of  the  body,  such  as  want  of  custody  or 
disability  arising  from  sickness,  &c.  Indeed,  it  is  expressly 
held  that  "although  the  body  of  the  prisoner  is  usually 
returned  with  the  writ,  the  reasons  of  the  prisoner's  deten- 
tion are,  however,  sometimes  returned  without  actually  bring- 
ing up  the  prisoner,  as  where  he  is  charged  with  treason 
or  felony,  clearly  expressed  in  the  warrant,  or  imprisoned 
for  an  civil  cause  of  action,  or  in  execution,  but  the  return 
must  show  by  whom  and  for  what  cause  the  prisoner  was 
detained."  (Hurd,  264.) 

It  this  case,  therefore,  although  I  confess  the  nonTproduc- 
tion  of  the  body  struck  me  at  first  as  an  anomaly,  and  an 
actual  disobedience  to  the  writ,  without  right  and  without 
excuse,  yet  if  the  justification  on  the  return  is  sufficient  to 
hold  the  prisoner,  and  no  inquiry  could  be  made  into  the 
cause  of  the  detention,  even  if  he  were  personally  present 
and  before  the  court,  it  is  manifest  that  his  corporeal  pres- 
ence and  actual  production  is  of  no  consequence  whatever. 
It  is  at  most  a  formal  and  technical  disobedience  only,  work- 
ing no  injury  to  the  prisoner  and  depriving  him  of  no  benefit 


AT  CHAMBERS— AUGUST,  1863.  43 

ID  the  matter  of  Hopson. 

to  which  he  is  entitled  on  the  hearing  before  the  officer  issu- 
ing the  writ. 

We  are  now  prepared  to  discuss  the  question  which  em- 
braces all  there  is  of  this  case,  and  upon  which  its  decision 
wholly  hinges,  to  wit :  will  the  state  courts  entertain  or  con- 
tinue jurisdiction  of  a  case  where  a  person  is  claimed  to  be 
held  under  the  authority  of  the  United  States,  and  where  he 
was  so  held  at  the  time  of  the  issuing  of  the  process  of  the 
state  court  ?  I  state  it  in  this  as  the  strongest  form  in  which 
it  can  be  enunciated,  without  reference  to  the  particular 
tribunal,  or  the  form  in  which  the  authority  is  embodied,  or 
the  character  of  the  process,  if  any,  by  which  the  caption 
has  been  made.  We  shall  see  in  the  sequel  how  broadly  the 
proposition  can  be  maintained,  or  what  qualifications,  if  any, 
it  requires. 

It  may  be  remarked  preliminarily  that  there  is  no  issue 
here  on  the  truth  of  the  facts  set  forth  in  the  return.  Until 
controverted  the  return  is  to  be  assumed  as  true,  and  the 
question  comes  up  substantially  as  if  the  relator  had  demur- 
red to  the  sufficiency  of  the  return  in  law,  which,  of  course, 
always  concedes  the  facts  to  be  as  they  are  averred.  The 
return  then  affirms  that  the  defendant  has  been  duly  ap- 
pointed provost  marshal  for  the  21st  district  of  New  York, 
under  the  act  of  congress  of  March  3,  1863 ;  that  Hopson, 
is  a  deserter  from  the  army,  was  arrested  by  him,  as  marshal, 
on  the  22d  of  July,  and  is  held,  in  accordance  with  the  act, 
to  be  delivered  to  the  nearest  military  command  or  post,  and 
that  he  is  thus  held  "under  the  authority  of  the  United 
States." 

It  would  seem  a  little  remarkable,  that  the  question  whether 
the  judges  of  the  state  courts  have  power  to  issue  a  writ  of 
habeas  corpus,  or  to  continue  proceedings  under  it  when 
issued,  in  cases  of  commitment  or  detainer  under  the  author- 
ity of  the  United  States,  had  not  long  ago  been  definitely 
decided,  and  the  precise  line  of  limitation,  the  nature  of  the 
process  by  which  an  arrest  is  made,  or  a  detainer  is  continued, 
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or  whether  any  in  fact  is  necessary,  had  not  been  defined 
The  question  has  indeed  often  been  debated  in  the  state 
courts,  and,  to  some  extent,  in  the  tribunals  of  the  United 
States,  but  a  precise  case  covering  all  the  ground  embraced 
by  the  one  now  before  me  will  not,  probably,  (with  perhaps 
a  single  exception)  be  found.  The  principle  which  underlies 
it  may,  and  I  think  will  be,  discovered  in  the  celebrated  case 
to  which  I  shall  allude  hereafter,  and  which  formed  the 
ground-work  of  the  direction  under  which  the  provost  mar- 
shal, in  this  instance,  proceeded.  It  may  not  be  altogether 
useless  or  uninstructive  to  glance  at  the  state  of  the  question 
as  it  is  presented  by  several  adjudications  made  at  various 
periods  by  the  state  courts,  and  note  the  character  of  a  few 
of  the  decisions.  It  will  be  found  to  be  a  singular  fact,  that 
in  some  of  the  extreme  southern  states  the  power  to  interfere 
with  the  action  of  the  United  States  had  been  repeatedly 
disclaimed,  while  in  some  of  the  northern  states,  and  par- 
ticularly in  Pennsylvania  and  in  Massachusetts,  "reproached, 
obnoxious,  but  ever  loyal  Massachusetts,"  it  has  been  strongly 
maintained. 

In  Georgia  a  case  involving  this  question  arose  in  1807. 
A  writ  of  habeas  corpus  appears  to  have  been  issued  by  some 
judge,  to  bring  up  two  seamen  who  had  been  arrested  for 
desertion,  by  a  justice  of  the  peace,  under  an  act  of  con- 
gress. From  the  statement  of  the  case  it  does  not  distinctly 
appear  whether  this  arrest  was  made  by  any  process  issued 
by  the  justice,  or  was  a  manual  caption  simply  under  the 
authority  of  the  act.  A  motion  having  been  made  for  their 
discharge,  the  judge  said,  "The  proceeding  of  the  justice 
appears  to  be  regular  under  the  act,  and  although  this  court 
has  not  denied  the  benefit  of  the  writ  of  habeas  corpus,  yet 
it  is  conceived  that  it  possesses  no  jurisdiction  in  the  present 
case.  The  powers  given  to  the  justice  are  derived  from  the 
laws  of  the  United  States,  and  whether  used  properly  or 
improperly,  is  not  a  subject  for  the  investigation  of  this 
court. 
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In  Maryland  the  case  of  Emanuel  Roberts  arose  in  1809 
He  was  brought  up  before  Judge  Nicholson  upon  a  habeas 
corpus,  the  petition  alleging  that  he  had  been  seized  and 
carried  forcibly  aboard  a  vessel  lying  in  the  harbor  of  Balti- 
more. The  return  stated,  and  the  fact  was  shown,  that  he 
had  voluntarily  enlisted  in  the  service  of  the  United  States, 
and  received  three  months  wages  in  advance.  It  was  then 
proposed  to  be  proved  that  Roberts  was  only  sixteen  years 
of  age  and  was  intoxicated  when  he  enlisted.  The  judge 
declined  to  go  into  the  inquiry  on  the  ground,  in  part,  that 
the  government  could  not  be  summoned  into  court  to  have 
the  nature  of  its  contracts  of  enlistment  inquired  into,  and 
he  concluded  by  saying,  "here  the  whole  proceeding  is  under 
the  constitution  and  laws  of  the  United  States.  I  am,  there- 
fore, decidedly  of  opinion  that  this  court  has  no  right  to 
interfere  in  the  present  case."  The  process  of  reasoning  in 
the  case  is  not  perhaps  very  satisfactory,  but  in  the  conclu- 
sion, the  principle  upon  which  it  seems  to  have  proceeded  is 
stated  in  precise  and  emphatic  terms.  The  decision  is  cited 
by  Chancellor  Kent  as  one  determining  against  the  jurisdic- 
tion of  a  state  court  where  the  authority  of  the  United  States 
is  interposed,  as  it  was  in  that  instance. 

But  what  is  quite  remarkable  is,  that  this  power  to  inter- 
fere has  been  disclaimed  in  South  Carolina,  the  very  hot-bed 
where  the  extreme  doctrines  of  state  independence  and  state 
sovereignty  have  had  their  rankest  growth,  perpetually  crop- 
ping out  in  acts  not  of  infidelity  merely,  but  of  open  hostility 
to  the  general  government,  and  culminating  at  last,  as  was 
long  ago  foreseen  and  predicted  by  the  wise  and  honest 
statesmen  of  our  country,  in  the  horrible  and  accursed  rebel- 
lion which  has  deluged  the  land  in  blood,  and  sent  mourning 
and  desolation  to  thousands  of  happy  households  throughout 
all  our  borders.  In  1819,  a  prisoner  was  arrested  by  a  war- 
rant from  a  justice  of  the  peace,  in  South  Carolina,  on  the 
charge  of  counterfeiting  protections  to  seamen,  in  violation 
of  the  laws  of  the  United  States.  On  being  brought  before 
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Judges  Cheves,  it  was  insisted  that  the  magistrate  had  no 
power  to  commit,  because  the  section  of  the  act  of  congress 
which  conferred  such  power  was  unconstitutional.  But  the 
judge  held  that  he  had  no  jurisdiction  over  the  case ;  that 
criminal  jurisdiction  under  the  laws  of  the  United  States  was 
necessarily  exclusive,  and  as  a  state  court  he  would  not  take 
cognizance  of  the  matter,  under  a  habeas  corpus,  nor  declare 
an  act  of  congress  unconstitutional  and  void.  The  latest 
decision  denying  jurisdiction  in  the  state  courts  has  been 
made  by  the  supreme  court  of  the  state  of  Michigan.  It 
holds  clearly  and  strongly,  that  a  state  judge  has  no  power 
to  discharge  upon  a  habeas  corpus  a  person  held  by  the  draft 
commissioners  simply  under  the  authority  of  the  act  of  con- 
gress authorizing  the  draft.  (In  re  Spangler.  Am.  Law 
Reg.  for  Aug.  1863.) 

On  the  other  hand,  very  strong  and  emphatic  opinions 
have  been  given,  and  decisions  made  in  Pennsylvania,  New 
Jersey  and  New  Hampshire,  and,  I  presume,  in  other  of  the 
northern  states,  upholding  the  power  of  the  state  courts  to 
inquire  into  detention  claimed  to  be  made  by  the  authority 
of  the  United  States. (a)  It  is  not  necessary  to  allude  to  them 
in  detail,  because  it  is  conceded  that  they  maintain  the  power 
to  the  fullest  extent  that  can  ever  be  claimed  for  it.  In 
Massashusetts,  also,  the  same  doctrine  has  uniformly  pre- 
vailed, although  it  is  perhaps  remarkable  that  in  the  cele- 
brated case  of  Sims,  the  supreme  court,  sitting  in  bank, 
refused  to  grant  the  writ  of  habeas  corpus.  They  allowed 
the  question  of  the  constitutionality  of  the  fugitive  slave 
law  of  1850  to  be  argued  at  length,  and,  indeed,  the  decision 

(a)  Since  this  opinion  was  prepared  my  attention  has  been  directed  to  the 
fact  that  in  several  quite  recent  cases  in  New  Jersey  decisions  have  been 
made  denying  the  state  jurisdiction  in  cases  of  this  character.  The  latest 
reported  case  is  The  State  v.  Zulick,  (5  Dutch.  409,)  which  is  a  clear  and  pre- 
cise authority  holding  the  ground  maintained  by  me  in  this  opinion,  and  this 
doctrine  is  now  understood  to  be  generally  if  not  univerally  concurred  in 
in  the  state  of  New  Jersey 
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seems  to  have  proceeded  upon  an  affirmation  by  the  court 
of  the  validity  of  that  law.  The  very  able  and  learned  Chief 
Justice  Shaw,  in  the  course  of  his  opinion,  (7  Cush.  285,) 
suggests  the  question  how  far  it  was  competent  for  that 
court,  by  a  writ  of  habeas  corpus  to  the  marshal,  to  take  a 
prisoner  from  the  custody  of  another  tribunal,  court,  or 
magistrate,  of  which  the  marshal  is  the  executive  officer,  and 
after  he  has  been  placed  under  the  control  of  the  magistrate. 
It  was  evidently  an  embarrassing  question,  and  was  only 
avoided  by  considering  what  seems  to  have  been  the  over- 
ruling inquiry  into  the  constitutionality  of  the  fugitive  slave 
act.  On  the  question  suggested  by  him  he  merely  says : 
"  We  do  not  mean  to  say  that  this  court  will  in  no  case  issue 
a  writ  of  habeas  corpus  to  bring  in  a  party  held  under  color 
of  process  of  the  courts  of  the  United  States,  or  whose 
services  and  the  custody  of  the  person  are  claimed  under 
authority  derived  from  the  laws  of  the  United  States."  But 
he  adds,  "It  is  manifest  this  ought  only  to  be  done  in  a 
clear  case,  and  where  it  is  necessary  to  the  security  of  per- 
sonal liberty  from  illegal  restraint." 

It  has  been  sometimes  claimed  that  the  question  of  the 
constitutionality  of  a  law  of  the  United  States  is  one  that 
belongs  specially  and,  indeed,  exclusively  to  the  judicial 
tribunals  of  the  union,  and  that  when  presented  in  a  state 
court,  or  in  a  proceeding  therein  instituted,  it  is  not  to  be 
entertained,  but  remitted  in  some  form  to  that  ultimate  and 
superior  tribunal.  No  doubt  the  decision  of  this  last  tribu- 
nal is  the  only  one  that  carries  with  it  a  final  and  conclusive 
sanction  ;  but  it  is  inevitable  that  such  questions  should,  at 
least  incidentally  and  collaterally,  arise  in  the  state  courts ; 
and  in  some  cases,  (as,  for  instance,  the  recent  cases  in  which 
are  involved  the  taxing  power  of  the  state  in  reference  to 
government  stocks  and  the  legal  tender  causes,)  the  consti- 
tutional question  is  the  paramount,  if  not  the  only  one  pre- 
sented for  adjudication.  I  may  remark,  however,  in  passing, 
that  no  such  question  has  been  made  or  argued  before  me  as 
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to  the  validity  of  the  law  under  which  the  provost  marshal 
here  professed  to  act.  I  am  aware  that  the  argument  most 
in  vogue  in  these  days  is  that  which  professes  to  deal  with 
the  constitutional  power  to  enact  laws  unwelcome  in  certain 
quarters,  and  offensive  to  the  sensibilities,  or  at  war  with  the 
supposed  interest  or  convenience  of  individuals.  Such  ques- 
tions are  argued  by  bar-room  Solons  and  pot-house  Justinians 
at  the  corners  of  the  streets,  with  as  much  zeal  and  perti- 
nacity as  by  governors  in  their  chairs  of  state,  and  with 
about  as  large  a  claim  to  consideration  or  authority  in  the 
one  case  as  in  the  other.  But  no  respectable  counsel  will  be 
found  to  argue  that,  under  a  constitution  which  gives  to 
congress  the  power  "to  raise  and  support  armies,"  it  has 
not  the  necessary  and  incidental  power  to  maintain  the  dis- 
cipline and  preserve  the  existence  of  these  armies,  by  deal- 
ing in  the  most  effective  and  summary  way  with  the  whole 
matter  of  desertion,  and  providing  in  the  most  stringent, 
direct  and  forcible  manner  for  the  arrest,  detention  and  pun- 
ishment of  deserters.  The  law  in  that  branch  of  it  under 
which  the  proceedings  of  the  provost  marshal  was  taken,  as 
to  its  constitutional  validity,  has  not  in  this  discussion  for  a 
moment  been  brought  in  question. 

The  condition  of  the  law  in  this  state  on  the  subject  of 
jurisdiction  we  have  been  discussing,  cannot  be  deemed  to 
be  very  satisfactory.  In  the  earliest  case  reported  (In  re 
Husted,  1  John.  Ccts.  136,)  the  supreme  court  held  that  a 
state  court  had  no  jurisdiction  to  discharge  on  habeas  corpus 
a  soldier  claimed  to  belong  to  the  army  of  the  United  States, 
but  the  question  was  not  discussed  at  any  length.  A  few 
years  later,  however,  (in  1812,)  the  case  of  Ferguson  arose, 
reported  in  9  John.  239.  The  case  is  remarkable  as  con- 
taining an  elaborate  and  able  argument  of  Kent,  then  chief 
justice,  wholly  denying  the  jurisdiction  of  the  court  to 
entertain  the  application.  The  petition  was  addressed  to  the 
full  bench  of  the  supreme  court,  and  set  forth  that  Ferguson 
was  held  by  one  Christie,  an  officer  in  the  army  of  the  United 
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States,  as  an  enlisted  soldier,  but  that  in  fact  he  was  only  of 
the  age  of  seventeen,  and  was  enlisted  without  the  consent 
of  his  father,  and  praying  that  a  writ  of  habeas  corpus  might 
be  issued  to  bring  him  before  the  court,  to  the  end  that  he 
might  be  discharged.  Kent  argues  the  question  mainly  on 
principle,  referring  only  to  the  single  case  of  Roberts  which 
had  been  decided  in  Maryland.  He  says,  in  substance,  that 
the  case  being  one  of  enlistment  under  color  of  authority  of 
the  United  States,  and  by  an  officer  of  that  government,  the 
federal  courts  have  complete  and  perfect  jurisdiction,  and 
there  is  no  need  of  the  jurisdiction  of  the  state  courts ;  that 
the  judicial  power  of  the  United  States  is  commensurate  with 
every  case  arising  under  the  laws  of  the  union,  and  that  if  a 
court  has  no  jurisdiction  of  the  principal  question  it  has  none 
of  its  consequences  and  incidents.  He  puts  a  case  as  follows : 
"Suppose  the  marshal  should  confine  a  person  in  prison 
under  color  of  process,  when  it  could  be  shown  to  the  court 
that  the  process  was  void,  or  that  the  arrest  was  after  the 
return  day,  would  a  state  court  undertake  to  deliver  a  party 
from  the  marshal's  custody  ?  I  presume  not ;  and  yet  I  see 
no  reason  for  any  distinction  as  to  the  question  of  jurisdic- 
tion between  that  case  and  the  present.  The  detention  in 
each  case  is  by  an  officer  of  the  United  States  under  color 
of  its  authority." 

It  is  true  that  the  other  judges  did  not  express  their  assent 
to  the  course  of  reasoning,  but  reserved  themselves  on  the 
question  of  exclusive  jurisdiction,  but  they  all  concurred  in 
refusing  the  writ  on  the  ground  that  granting  it  rested  in 
sound  discretion,  and  because  the  party  could  have  relief  by 
applying  to  a  judge  of  the  United  States,  whose  jurisdiction 
was  unquestionable.  The  argument  of  Kent  is  only  import- 
ant, because  no  judge  in  this  state  has  undertaken  to  answer 
it,  and  it  is  the  opinion  of  one  of  the  purest  and  soundest 
jurists  of  his  own  or  any  other  age. 

In  the  matter  of  Stacy,  (10  John.  328,)  the  question  of 
jurisdiction  did  not  arise,  or  at  least  was  not  made.  It  was 
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purely  the  question  of  an  evasive  return  made  to  a  writ  of 
habeas  corpus  by  General  Morgan  Lewis,  and  that  was  the 
only  point  involved  in  the  case. 

In  the  case  of  Carlton,  (7  Cowen,  471,)  the  supreme  court 
did  assume  jurisdiction  in  a  case  where  an  application  was 
made  to  discharge  a  minor  from  an  enlistment,  but  the  dis- 
cussion is  the  briefest  possible  and  seems  to  have  proceeded 
upon  the  ground  of  the  common  law  right  to  demand  the 
writ,  of  which  no  act  of  congress  had  forbidden  the  exercise 
,by  any  state  court.  Thus  stands  the  law  in  this  state,  and 
since  this  decision  it  is  undoubtedly  true  that  as  a  general 
rule  courts  and  judges  have  issued  writs  of  habeas  corpus 
to  inquire  into  the  validity  of  enlistments,  and  questions  of 
jurisdiction  have  not  been  discussed,  because  in  the  practice, 
so  far  as  I  have  had  experience  and  knowledge,  the  question 
has  not  been  raised.  If  it  had  been  it  would  perhaps  have 
been  much  more  serious  than  has  been  generally  supposed, 
and  the  case  of  an  arrest  for  desertion  from  the  army,  where 
the  party  is  actually  in  custody,  charged  with  an  offense 
against  the  government,  and  in  the  hands  of  one  of  its  offi- 
cers, presents  a  question  quite  in  advance  of  a  simple  inquiry 
into  the  validity  of  a  contract  of  enlistment. 

One  more  remark  may  here  be  indulged  in  reference  to 
the  doctrine  of  Kent,  that  where  the  federal  courts  have 
complete  jurisdiction,  there  is  no  need  of  the  interference  of 

A  v      i   .  •  '.'''"  • 

the  state  courts,  and  it  should  de  declined  even  if  it  is  not 
absolutely  excluded.  In  the  opinion  given  by  Chief  Justice 
Shaw  of  Massachusetts,  in  the  case  of  Sims,  he  takes  sub- 
stantially the  same  view.  He  says:  "It  seems  to  be  the 

'. 
less  necessary  to  call  into  action  the  powers  of  the  state 

judges  in  a  case  like  this,  because  it  is  quite  competent  for 
the  judges  of  the  United  States  to  bring  the  prisoner  before 
them  by  habeas  corpus,  and  ascertain  whether  he  is  detained 
by  an  illegal  or  colorable  authority  by  an  officer  claiming  to 
act  under  the  laws  of  the  United  States.  This  considera- 
tion is  only  important  as  showing  that  there  is  no  necessary 


AT  CHAMBERS— AUGUST,  1863.  51 

In  the  matter  of  Hopson. 

occasion  for  drawing  the  authority  of  the  state  and  the  United 
States  judiciary  into  conflict  with  each  other.  All  judges  of 
all  courts  are  obliged  to  act  upon  the  same  principles  and 
be  governed  by  the  same  rules  of  duty."  These  are  sound 
and  judicious  sentiments,  and  in  the  light  of  them  I  might 
well  hold  that  in  declining  to  proceed  in  this  case  I  should 
not  necessarily  abdicate  the  power  which  might  be  claimed 
to  exist  in  the  state  courts,  but  only  affirm  the  prudence 
and  propriety  of  abstaining  in  this  case  from  insisting  on  its 
assertion,  and  leaving  the  petitioner  to  make  application 
where  there  is  unquestionable  jurisdiction  to  entertain  the 
question,  and  ample  power  to  afford  full  and  adequate  relief 
if  a  case  is  shown  that  entitles  him  to  demand  it. 

But  although  this  consideration  might  be  sufficient  to 
justify  me  in  declining  to  proceed  farther,  and  in  dismissing 
the  writ,  I  do  not  care  to  rest  the  case  on  that  ground,  per- 
suaded as  I  am  that  I  could  not  overrule  this  return,  and 
order  the  defendant  into  custody  for  refusing  to  obey  the 
mandate  of  the  writ,  without  an  invasion  of  the  paramount 
authority  of  the  constitution  and  the  laws  of  the  United 
States,  which  by  that  constitution  are  declared  to  be  the 
supreme  law  of  the  land,  and  setting  at  naught  the  princi- 
ples enunciated  by  the  judicial  authorities  of  the  union,  and 
particularly  embodied  and  set  forth  in  language  used  by  the 
chief  judicial  officer  of  the  government,  concurred  in  by  all 

his  associates,  and  constituting  in  the  highest  sense  the  law 
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to  which  we  have  all  been  taught  to  defer. 

It  is  a  matter  of  notoriety  that  in  the  district  courts  of 
the  United  States  the  jurisdiction  of  a  state  court  to  dis- 
charge on  habeas  corpus  a  soldier  or  sailor  held  under  a  law 
of  the  United  States  has  generally  if  not  uniformly  been 
denied.  Indeed,  I  know  of  no  case  in  these  courts  which 
has  ever  affirmed  the  existence  of  such  a  power  in  the  state 
courts.  I  do  not  cite  these  cases,  as  they  are  not  of  con- 
trolling authority,  but  I  may  be  allowed  to  allude  more  par- 
ticularly to  the  declarations  made  in  judicial  proceedings  by 
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two  eminent  judges  of  the  supreme  court  of  the  United 
States,  because  coming  from  such  a  quarter  opinions  deliber- 
ately formed  and  expressed  carry  weight  frbm  the  official 
position  of  those  uttering  them.  In  April,  1851,  Judge 
Nelson  had  occasion  to  address  a  charge  to  a  grand  jury  at 
the  circuit  court  for  the  southern  district  of  New  York. 
In  this  charge  he  discusses  the  power  of  state  tribunals  to 
inquire  into  the  legality  of  a  commitment  or  detainer  by 
authority  of  an  officer  of  the  general  government.  The 
right  to  issue  the  process  of  habeas  corpus,  he  states,  is  not 
questioned,  and  it  is  the  duty  of  the  officer  to  whom  it  is 
directed  to  obey  the  writ  by  making  a  return.  But  when  it 
is  shown  that  the  commitment  or  detainer  is  under  the  con- 
stitution, or  a  law  of  the  United  States,  or  a  treaty,  the 
power  of  the  state  is  at  an  end,  and  any  further  proceeding 
under  the  writ  is  coram  non  judice  and  void ;  and  under  such 
circumstances  it  is  the  duty  of  the  officer  not  to  give  up  his 
prisoner,  or  allow  him  to  pass  from  his  hands  in  any  stage 
of  the  proceedings. 

In  the  case  of  Morris  v.  Newton,  (5  McLean,  92,)  Judge 
McLean  expressed  himself  in  equally  strong  language,  and 
in  a  case  where  the  only  authority  to  retain  the  party  seems 
to  have  been  the  certificate  of  a  magistrate  under  the  fugi- 
tive slave  act  of  1793,  that  proof  had  been  made  before 
him  authorizing  the  recaption  of  the  alleged  slaves.  The 
judge  says  that  this  fact  having  been  stated  as  the  cause  of 
and  warrant  for  the  detention,  would  have  terminated  the 
jurisdiction  of  the  state  judge  under  the  writ.  "It  would 
thus  appear,"  he  says,  "that  the  negroes  were  under  federal 
authority,  which  in  this  respect  is  paramount  to  that  of  the 
state.  The  cause  of  detention  being  legal,  no  judge  could 
arrest,  and  reverse  the  remedial  proceedings  of  the  master, 
and  every  step  taken  subsequently  was  against  law,  and  a 
violation  of  his  rights."  It  is  impossible  to  employ  language 
which  can  enunciate  in  terms  more  clear  and  emphatic,  a 
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proposition  broadly  covering  every  feature  presented  by  tha 
case  now  before  ine. 

We  come  now  to  consider  the  case  of  Abelman  v.  Sooth, 
(21  How.  506,)  a  case  very  liable  to  be  misunderstood  and 
misapplied,  and  the  full  purport  of  which  was  at  first  mis- 
conceived by  me,  and  has  been,  I  think,  by  others.  It  was 
unfortunate,  in  my  judgment,  that  the  court  undertook  to 
decide  two  cases  in  one.  The  result  has  been  that  by  min- 
gling the  two,  the  facts  of  each  have  not  been  carefully  dis- 
criminated, and  it  requires  an  effort  of  attention,  at  least,  to 
determine  how  far  the  court  intended  to  go  in  the  applica- 
tion of  the  general  principles  which  are  clearly  and  incisively 
enunciated  in  the  opinion.  In  the  first  of  these  cases,  Booth 
had  been  arrested  by  the  United  States  marshal  upon  a  war- 
rant issued  by  a  commissioner  under  the  fugitive  slave  act, 
charging  him  with  the  offense  of  aiding  and  abetting  the 
escape  of  a  fugitive  slave,  and  upon  that  warrant  he  was 
held  in  custody.  While  thus  held,  a  justice  of  the  supreme 
court  of  Wisconsin  issued  a  writ  of  habeas  corpus  directed 
to  the  marshal,  requiring  him  to  produce  the  body  of  the 
prisoner,  with  the  cause  of  the  detention.  The  marshal 
made  a  return  that  he  was  held  by  virtue  of  the  warrant 
of  the  commissioner,  a  copy  of  which  he  annexed  to  his 
return.  Upon  argument  and  a  demurrer  to  the  return,  the 
judge  held  the  detention  to  be  illegal,  and  Booth  was  dis- 
charged from  custody.  Upon  this  decision  the  marshal  sued 
out  a  certiorari  and  removed  the  case  into  the  supreme 
court,  where  upon  argument,  the  decision  was  affirmed.  It 
proceeded  upon  the  ground  that  the  fugitive  slave  act  was 
unconstitutional,  and  that  consequently  the  marshal  had  no 
authority  to  make  the 'arrest  and  hold  the  defendant  in 
custody. 

In  the  second  case,  Booth  had  been  indicted  for  the  same 
offense  with  which  he  had  previously  been  charged  before 
the  commissioner,  been  tried  and  convicted  in  the  United 
States  district  court  for  Wisconsin,  and  sentenced,  and  was 
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in  execution  upon  the  judgment.  Thereupon  another  writ 
of  habeas  corpus  was  issued  by  the  supreme  court  sitting 
in  bank,  upon  a  petition  setting  forth  among  other  things 
that  the  conviction  was  illegal  by  reason  of  the  invalidity  of 
the  act  under  which  he  was  indicted,  tried  and  convicted. 
The  return  of  the  sheriff  consisted  of  a  transcript  of  the 
proceedings,  judgment  and  sentence  of  the  district  court, 
and  stated  that  to  be  the  authority  and  process  by  which  the 
prisoner  was  held.  The  court  heard  the  argument,  and  de- 
cided the  imprisonment  to  be  illegal,  and  ordered  Booth  to 
be  at  once  discharged,  which  was  accordingly  done.  Upon 
both  these  decisions  writs  of  error  were  prosecuted  to  the 
supreme  court  of  the  United  States,  both  cases  were  re- 
manded to  the  court,  and  both  were  argued  at  the  same 
time,  and  but  one  decision  rendered  covering  the  two  cases. 

The  chief  justice  in  his  opinion,  after  recapitulating  the 
facts,  stated  the  points  presented  by  each,  as  follows:  "It 
will  thus  be  seen  that  a  judge  of  the  supreme  court  of  Wis- 
consin in  the  first  of  these  cases,  claimed  and  exercised  the 
right  to  supersede  and  annul  the  proceedings  of  a  commis- 
sioner of  the  United  States,  to  discharge  a  prisoner  who  had 
been  committed  by  the  commissioner  for  an  offense  against 
the  laws  of  the  government,  and  that  this  exercise  of  power 
was  afterwards  sanctioned  and  affirmed  by  the  supreme  court 
of  the  state.  In  the  second  case,  the  court  has  gone  a  step 
further,  and  claimed  and  exercised  jurisdiction  over  the  pro- 
ceedings and  judgment  of  a  district  court  of  the  United 
States,  and  upon  a  summary  and  collateral  proceeding  by 
habeas  corpus,  has  set  aside  and  annulled  its  judgment  and 
discharged  a  prisoner  who  had  been  convicted  and  sentenced 
to  imprisonment  by  the  district  court." 

The  chief  justice  then  proceeds  in  a  clear  and  masterly 
argument  to  show  the  supremacy  of  the  constitution  and 
laws  of  the  United  States  and  of  its  judicial  tribunals  acting 
within  their  acknowledged  jurisdiction,  over  all  state  con- 
stitutions, laws  and  tribunals.  It  was  necessary,  he  says, 
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that  many  of  the  rights  of  sovereignty  which  the  states  pos- 
sessed, should  be  ceded  to  the  general  government,  and  that 
"in  the  sphere  of  action  assigned  to  it,  it  should  be  supreme 
and  strong  enough  to  execute  its  own  laws  by  its  own  tri- 
bunals, without  interruption  from  a  state  or  from  state 
authorities."  And  this  supremacy  thus  conferred  could  not 
be  maintained  unless  it  was  clothed  with  judicial  power 
equally  paramount  in  authority  to  carry  it  into  execution. 
The  same  language  which  gives  supremacy  to  the  constitu- 
tion, makes  the  laws  equally  supreme,  for  it  is  expressly  pro- 
vided that  "this  constitution,  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  thereof,  shall  be 
the  supreme  law  of  the  land,  and  the  judges  of  every  state 
shall  be  bound  thereby,  any  thing  in  the  constitution  or  laws 
of  any  state  to  the  contrary  notwithstanding." 

No  lawyer  at  this  date  will  for  a  moment  question  the 
utter  incompetency  of  a  state  court  to  sit  in  judgment  upon, 
and  review  and  reverse  a  solemn  adjudication  of  a  court 
of  the  United  States.  It  hardly  required  the  learned  argu- 
ment of  the  chief  justice  to  establish  this  proposition,  which 
since  1830  at  least,  and  I  think  long  before,  has  been  all  but 
universally  conceded.  It  was  the  other  proposition,  to  wit, 
that  it  is  equally  incompetent  for  a  state  court  or  judge, 
by  a  writ  of  habeas  corpus  or  otherwise,  to  take  a  party  out 
of  the  hands  of  an  officer,  held  by  him  under  the  authority 
of  the  United  States,  whether  retained  by  judicial  process  in 
the  strict  sense  of  that  term,  or  simply  by  authority  of  law, 
that  was  sought  to  be  and  is  established  by  that  decision,  if 
any  effect  is  to  be  given  to  language  clear  and  well  defined 
as  that  used  in  the  opinion  is. 

It  is  very  manifest  that  the  reporter  understood  the  de- 
cision as  going  to  this  length,  for  in  the  brief  and  condensed, 
but  clearly  expressed  marginal  notes,  the  following  proposi- 
tions, among  others,  are  affirmed  to  be  established,  to  wit : 

"1st.  The  process  of  a  state  court  or  judge  has  no  author- 
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ity  beyond  the  limits  of  the  sovereignty  which  confers  the 
judicial  power. 

2d.  A  habeas  corpus  issued  by  a  state  judge  has  no  author- 
ity within  the  limits  of  the  sovereignty  assigned  by  the  con- 
stitution to  the  United  States. 

3d.  When  a  writ  of  habeas  corpus  is  served  on  the  marshal, 
or  other  person  having  in  custody  a  prisoner  under  the  author- 
ity of  the  United  States,  it  is  his  duty,  by  a  proper  return, 
to  make  known  to  the  state  judge  or  court  the  authority  by 
which  he  holds  him ;  but  at  the  same  time,  it  his  duty  not 
to  obey  the  process  of  the  state  authority,  but  to  obey  that 
of  the  United  States." 

When  we  turn  to  the  opinion  of  Chief  Justice  Taney  to 
see  where  these  propositions  are  advanced,  we  find  them 
there  in  the  most  unmistakable  terms.  This  branch  of  the 
case,  and  the  questions  presented  thereby,  which  arose  in 
the  proceeding  of  Booth  v.  Abelman,  are  discussed  near  the 
close  of  the  opinion,  and  nothing  can  be  more  precise  and 
pronounced  than  the  language  used  by  him  to  define  the 
limits  of  the  state  jurisdiction  and  the  duty  of  the  officer  of 
the  United  States,  who  is  sought  to  be  subjected  to  it.  He 
says  distinctly  that  after  a  return  is  made  showing  that  the 
person  is  in  custody  "under  the  authority  of  the  United 
States,"  the  state  court  or  judge  is  then  judicially  apprised  of 
this  fact,  and  can  proceed  no  farther.  "If  the  prisoner  has 
committed  an  offense  against  the  laws  of  the  United  States, 
the  tribunals  of  the  government  alone  can  punish  him.  If 
he  is  unlawfully  imprisoned,  their  judicial  tribunals  can  re- 
lease him  and  afford  him  redress.  *  *  *  *  It  is  the 
duty  of  the  officer  not  to  take  the  prisoner,  nor  suffer  him  to 
be  taken,  before  a  state  judge  or  court  upon  a  habeas  corpus 
issued  by  state  authority." 

The  doctrines  thus  laid  down  as  the  law  of  that  case  by 
vChief  Justice  Taney,  seem  to  me  entirely  decisive  of  this. 
If  there  is  any  difference  in  principle  I  am  unable  to  see  it. 
Will  it  be  said  that  in  that  case  the  prisoner  was  held  by 
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judicial  process,  issued  by  an  officer  of  the  law,  and  clothed 
with  judicial  functions  ?  I  deny  that  the  commissioner  was 
in  any  sense  a  judicial  officer,  or  if  he  was,  that  his  warrant 
partook  in  any  respect  of  the  nature  of  a  judicial  process. 
He  had  passed  no  judicial  judgment,  he  had  exercised  no 
judicial  function.  The  warrant  issued  by  him  was  merely 
the  formal  authority  by  which  another  officer  was  directed  to 
effect  the  arrest,  and  to  deliver  over  the  prisoner  to  be  there- 
after dealt  with  according  to  law.  It  was  a  ministerial,  not 
a  judicial  act.  It  will  not,  I  apprehend,  be  claimed  that  it 
was  clothed  with  any  superior  solemnity  or  any  higher  char- 
acter than  the  writ  of  habeas  corpus  which  in  this  very  case 
I  issued  to  bring  before  me  the  provost  marshal  to  answer 
why  he  had  deprived  of  liberty  a  citizen  of  this  land.  And 
yet,  in  entertaining  the  application,  and  directing  the  writ 
to  issue  I  was  executing  no  judicial  function  whatever,  but 
discharging  a  merely  ministerial  office.  So  it  was  long  ago 
held  in  Yates  v.  Lansiny,  (5  John.  282,)  a  decision  recently 
repeated  and  reaffirmed  by  the  general  term  in  the  first 
district. 

The  case  in  principle  would  have  been  precisely  the  same 
if  the  marshal  had  arrested  Booth  without  any  warrant  as 
with  it.  The  warrant  was  the  mere  machinery  by  which  he 
was  subjected  to  the  action  of  a  tribunal  charged  with  exe- 
cuting the  law,  or  rather  punishing  for  its  violation.  Is  that 
of  higher  validity  than  the  act  of  congress  that  defined  and 
created  the  offense  ?  Here  the  law  in  one  sense  is  self-execu- 
ting, or  rather  acts  directly  on  the  subject  by  authorizing  the 
officer  ex  proprio  vigore  to  make  the  arrest,  instead  of  crea- 
ting an  intermediate  agency  by  which,  on  application,  a  for- 
mal warrant  or  process  might  be  issued,  clothing  the  officer 
with  a  paper  or  parchment  authority  deriving  its  whole 
vitality  from  the  law  itself.  The  act  of  congress  for  enroll- 
ing and  calling  out  the  national  forces,  &c.  provides,  among 
other  things,  that  for  the  purpose  "  of  arrest  ing  deserters  and 
spies  of  the  enemy,"  the  United  States  shall  be  divided  into 
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convenient  districts  ;  that  for  each  of  these  districts  a  provost 
marshal  be  appointed,  and  to  be  under  the  direction  and  sub- 
ject to  the  order  of  the  provost  marshal  general,  whose  duty 
it  shall  be,  among  other  things,  to  make  rules  for  the  govern- 
ment of  his  subordinates,  "  to  furnish  them  with  the  names 
and  residences  of  all  deserters  from  the  army  or  any  of  the 
land  forces  in  the  service  of  the  United  States,  when  reported 
to  him  by  the  commanding  officers  ;"  and  then  by  the  7th 
section  of  the  act,  it  is  made  the  duty  of  the  provost  marshals 
"  to  arrest  all  deserters  wherever  they  may  be  found,  and 
send  them  to  the  nearest  military  commander  or  military 
post,"  for  the  purpose  of  course  of  trial  and  punishment  by 
the  proper  authorities. 

The  act,  then,  it  will  be  seen,  creates  the  office  of  provost 
marshal,  defines  his  duties  in  reference  to  this  subject,  and 
clothes  him  with  express  and  specific  power,  or  rather  com- 
mands him  by  its  own  potent  voice  to  execute  the  duty  of 
making  the  arrest  and  delivering  over  the  alleged  criminal. 
It  requires  no  other  machinery,  it  invokes  no  other  agency 
to  perform  the  duty  than  the  law  itself.  It  is  the  sovereign 
will  embodied  in  the  law,  which,  in  the  highest  sense  of  the 
term,  is  process.  It  was  forcibly  argued  by  the  counsel  for 
the  defendant,  that  the  authority  to  create  courts  is  precisely 
the  same  as  the  authority  to  pass  laws.  The  constitution 
and  laws  made  in  pursuance  of  it  are  the  supreme  law  of  the 
land,  and  this  is  supremacy  above  courts,  or  any  other 
agencies  for  the  execution  of  law,  and  consequently,  if  a  law 
pursuant  to  the  constitution  empowers  and  directs  an  officer 
to  do  a  given  act,  his  authority  is  as  high  and  as  perfect  as 
judicial  process  can  possibly  make  it.  This  reasoning  seems 
to  me  to  be  unanswerable,  and  the  consequence  appears  to 
follow  legitimately  from  the  doctrines  laid  down  in  Abelman 
v.  Booth,  that  the  arrest  of  the  prisoner  here  was  under  and 
by  virtue  of  the  authority  of  the  United  States,  for  an  alleged 
offense  against  the  government,  and  that  the  prisoner  being 
thrfs  held  before  the  issuing  of  the  writ  of  habeas  corpus,  the 
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return  made  by  the  provost  marshal  was  a  proper  and  legal 

return,  and  that,  in  the  language  of  Chief  Justice  Taney,  he 
only  discharged  his  duty,  after  making  the  return,  by 
"  obeying  the  process  of  the  United  States  holding  the 
prisoner  under  it,  and  refusing  obedience  to  the  mandate  or 
process  of  any  other  government."  The  jurisdictional  fact 
is  not  whether  an  offense  has  been  committed,  but  whether 
such  is  the  claim  by  the  party  first  mating  the  arrest  and 
holding  the  prisoner.  If  so,  jurisdiction  attaches  to  this  tri- 
bunal and  the  other  is  excluded. 

All  this  seems  to  me  to  follow  logically  and  inevitably 
from  the  decision  of  the  supreme  court  of  the  United  States 
in  this  memorable  case  —  a  case  memorable  in  this,  that  while 
it  doubtless  was  not  made  under  the  influence,  yet  it  enured 
to  the  benefit  of  that  dark  and  overshadowing  power  which 
for  more  than  half  a  century  had  ruled  the  government  with 
an  iron  hand,  but  whose  days  are  now,  in  the  good  provi- 
dence of  Grod,  and  under  the  impulse  of  its  own  mad  ambition 
and  blind  infatuation,  already  numbered  and  apparently 
hastening  to  their  close.  And  thus  it  ever  is  that  the  divine 
Nemesis  of  history,  following  with  noiseless  tread  upon  the 
pathway  of  the  persecutor  and  the  oppressor,  "  with  a  step 
steady  as  time  and  an  appetite  keen  as  death,"  at  the  ap- 
pointed and  ordained  moment  turns  against  the  heart  of  the 
man-slayer  the  edge  of  the  very  sword  with  which  he  sought 
the  life-blood  of  his  victim. 

Here  I  terminate  the  discussion,  having  protracted  it,  in- 
deed, to  a  tedious  length  and  much  beyond  my  original 
purpose.  It  has  conducted  me  to  a  conclusion  the  opposite 
of  my  first  impressions,  but  as  it  has  been  the  result  of  the 
"  sober  second  thought,"  aided  by  full  and  elaborate  argu- 
ment, I  rest  upon  it  with  the  more  satisfaction,  inasmuch  as 
it  terminates  in  a  conviction  of  the  rightfulness  of  that  con- 
clusion, clear  and  decided.  I  shall  be  happy  if  it  shall  be 
concurred  in  by  my  brethren  of  the  judiciary  of  the  state  ; 
but,  if  otherwise,  I  shall  regard  any  dissenting  views  with 
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entire  respect,  according  to  them  the  same  consideration  I 
ask  for  my  own,  as  being  the  result  of  a  judgment  honestly 
exercised,  and  a  conviction  reached  in  the  utmost  sincerity. 
I  am  not  unaware  that  these  views  will  expose  their  author 
to  severe,  perhaps  to  unfriendly  criticism.  It  may  be  said 
that  I  have  been  too  ready  to  sacrifice  state  dignity  and 
judicial  independence  at  the  shrine  of  a  grasping  national 
supremacy  that  seeks  to  override  the  authority  of  state 
tribunals,  to  break  down  all  protection  to  individual  freedom, 
and  found  upon  the  shattered  fragments  of  state  sovereignty 
a  great  central  despotism,  and  that  all  our  cherished  rights 
and  liberties  are  in  imminent  jeopardy  from  this  growing 
and  continually  encroaching  power.  These  views  are,  I 
doubt  not,  sincerely  and  conscientiously  entertained  by  a 
great  many  honest,  patriotic  and  loyal  men.  I  respect  their 
sincerity,  while  I  do  not  partake  of  their  fears.  On  the  other 
hand,  I  am  persuaded  that  with  a  large  number  of  those  who 
unite  in  these  expressed  apprehensions,  it  is  nothing  but  the 
cry  of  the  political  demagogue  ambitious  of  regaining  power, 
or  the  howl  of  faction  famishing  for  its  accustomed  spoils. 
I  am  sufficiently  sensitive,  I  trust,  to  the  importance  of  main- 
taining the  just  authority  of  the  state,  and  of  all  her  func- 
tionaries, executive,  administrative  and  judicial,  acting  within 
their  appropriate  spheres,  and  abundantly  jealous  of  any 
encroachments  upon  the  rights  of  either  ;  but  I  am  not  at 
all  moved  by  the  outcry  of  those  who  see,  or  think  they  see, 
so  much  danger  in  imparting  to,  and  upholding  the  general 
government  at  this  hour  in  the  exercise  of  the  most  rigorous 
powers  with  which  it  has  been  or  can  be  clothed.  Our 
greatest  dangers  heretofore  have  not  been  in  this  direction  ; 
while,  on  the  contrary,  our  highest  perils  have  arisen  from 
unduly  magnifying  state  authority,  and  countenancing,  if 
not  directly  permitting,  state  interposition  in  matters  com- 
mitted by  the  constitution  to  the  sovereign  power  of  the 
union.  This  is  the  centrifugal  force  which  has  been  con- 
stantly driving  the  state  organizations  in  erratic  courses  out 


AT  CHAMBERS— AUGUST  1863.  61 

In  the  matter  of  Hopson. 

of  their  true  orbits,  until  one  after  another  "  shooting  madly 
from  their  spheres,"  they  have  launched  forth  into  bewilder- 
ing chaos,  and  unless  brought  back  by  the  power  and  force 
of  the  great  central  orb,  will  lose  themselves  in  the  blackness 
of  darkness  forever. 

It  is  strange  that  intelligent  men  at  this  day  cannot  see 
the  perils  that  have  beset  this  nation  from  the  political  here- 
sies of  the  past,  and  that  are  now  being  revived  and  reinvig- 
orated  with  life ;  and  stranger  still,  that  the  argument 
•which  teaches  us  the  necessary  supremacy  of  the  consti- 
tution and  the  laws  of  the  union  should  require  to  be 
re-stated  and  defended.  That  argument  was  made  once  and 
for  all  time  in  the  great  debate  of  1830,  when  Daniel  Webster 
stood  up  to  speak  for  the  whole  American  people,  and,  in  the 
grapple  of  giants,  came  out  of  the  arena  clad  in  all  the  spoils 
of  victory,  over  the  nullifiers  of  his  day  and  their  imitators 
and  sympathizers  of  ours.  My  creed  on  this  subject  is  con- 
tained in  the  memorable  speech  on  Foot's  resolution  —  a 
speech  that  for  far-reaching  and  statesmanlike  sagacity,  ma- 
jestic eloquence,  and  profound  and  resistless  logic,  has  no 
equal  in  our  times,  and  no  superior  in  any  age. 

Neither  can  I  allow  myself  in  the  indulgence  of  any 
jealousy  of  the  judicial  functionaries  of  the  general  govern- 
ment, or  any  fears  that  they  will  not  accord  equal  and  exact 
justice  to  all  their  and  our  fellow-citizens.  Why  should  we 
cherish  this  alien  and  hostile  feeling  towards  our  own  pater- 
nal government  and  those  whom  we  elect  to  administer  it, 
responsible  as  they  are  to  us  their  masters,  and  removable 
almost  at  our  pleasure  ?  Above  all,  why  should  we  enter- 
tain this  watchful  scrutiny  and  jealous  fear  lest  the  jurisdic- 
tion we  renounce  should  either  not  be  entertained  on  behalf 
of  the  citizen  asking  for  protection,  or,  if  entertained,  imper- 
fectly or  dishonestly  exercised  ?  The  judges  of  the  courts 
of  the  United  States  are  with  us,  citizens  not  only  of  a  com- 
mon country,  but  each  are  residents  in,  and  citizens  of, 
separate  and  independent  states.  They  have  the  same  rights 
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of  person  and  of  personal  liberty  to  conserve  that  we  have, 
and  the  same  feelings  of  state  pride  and  local  interest  to 
cherish,  where  these  do  not  conflict  with  higher  duties  to  the 
common  government  to  which  we  all  owe  a  paramount  alle- 
giance. Many,  if  not  all  of  them,  have  taken  the  same  oath 
with  us  to  support  and  maintain  the  constitutions  of  their 
respective  states,  as  well  as  the  constitution  of  the  United 
States,  and,  in  the  words  of  Chief  Justice  Shaw,  "  are 
obliged  to  act  upon  the  same  principles,  and  be  governed  by 
the  same  rules  of  duty."  Why,  then,  should  we  fear  to 
commit  our  interests,  and  the  interests,  and  rights,  and  lib- 
erties of  our  fellow-men,  to  the  care  and  keeping,  the 
protection  and  support  of  functionaries  distinguished  to  a 
large  degree  for  intelligence  and  integrity,  and  whose  judi- 
cial independence,  owing  to  the  tenure  of  their  office  and  the 
mode  of  their  appointment,  is  in  its  essential  elements  far 
superior  to  ours.  And,  again,  how  unwise  and  how  unmanly 
it  is  to  be  filled  with  perpetual  alarm,  lest  the  government 
should  grow  too  strong,  and,  availing  itself  of  the  means  we 
give  it  for  present  preservation,  turn  and  trample  in  the  dust 
the  safeguards  of  personal  liberty,  and  blot  out  forever  all 
constitutional  guarantees  of  freedom  of  speech,  of  the  press, 
and  of  conscience.  We  guard  with  eagle-eyed  vigilance  the 
outposts  and  the  bastions  of  the  constitutional  fortress,  while 
traitorous  hands  are  mining  beneath  the  citadel  and  applying 
the  torch  to  the  magazine.  We  insist  on  "  tithing  mint  and 
anise  and  cummin,"  preserving  the  constitution  in  its 
minutest  letter  and  most  straightened  construction,  and  that, 
too,  on  behalf  of  men  who  have  cast  off  its  authority  and 
repudiated  its  obligations,  while  we  "forget  the  weightier 
matters  of  the  law,"  that  the  whole  fabric  of  free  institu- 
tions is  in  danger  of  utter  overthrow,  and  that  there  is  a 
supreme  rule  of  public  safety,  a  spirit  which  looks  to  the 
conservation  of  national  life,  higher  than  the  mere  letter  of 
parchment  constitutions. 

The  good  ship  of  state  is  in  the  midst  of  a  terrific  tern- 
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pest,  which  threatens  with  destruction  ship  and  passengers 
and  cargo.  In  this  hour  of  peril,  instead  of  sitting  down 
quietly  to  consult  the  chart  which  has  been  our  sufficient 
guide  in  clear  weather  and  calm  seas,  or  speculating  whether, 
with  all  the  cargo  safely  under  hatches,  and  all  sails  set,  we 
cannot  keep  on  the  old  track  and  escape  the  impending  ship- 
wreck, it  will  be  the  part  of  wisdom  to  cast  overboard  every 
thing  that  may  impede  or  embarrass  us,  let  the  masts  go  by 
the  board,  "let  the  rent  canvass  fluttering  strew  the  gale," 
and  every  hand  work  with  a  will  at  the  pumps.  When  we 
have,  outrode  the  storm,  and  are  once  more  in  a  safe  and 
quiet  harbor,  there  will  be  time  enough  to  reconstruct  the 
fallen  masts,  repair  the  tattered  sails,  and  restore  all  that  is 
needful  of  the  precious  cargo.  For  one,  I  will  consciously 
do  nothing  that  shall  weaken  I  will  omit  to  do  nothing — 
that  may  lawfully  be  done — that  shall  tend  to  strengthen 
the  power  of  the  national  government  in  this  hour  of  peril, 
and  nerve  its  arm  in  grappling  with  and  overcoming  this 
foul  and  atrocious  rebellion. 

I  know  very  well  that  it  is  the  office  of  the  judiciary  to 
stand  firmly  by  the  law,  to  lay  "judgment  to  the  line,  and 
righteousness  to  the  plummet,"  for  the  humblest  as  well  as 
the  highest  in  the  land.  I  hope  not  to  be  found  wanting  in 
that  duty,  nor  to  be  swayed  from  a  sound  anchorage  by  the 
shifting  tide  of  interest  on  the  one  hand,  or  the  gusty  waves 
of  passion  on  the  other.  But  if  while  following  in  the  line 
of  High  and  safe  precedent,  guided  by  the  light  that  streams 
from  the  loftiest  judicial  watch-tower  in  the  land,  I  can  at 
the  same  time  do  something  that  may  tend  to  perpetuate  the 
institutions  our  fathers  gave  us,  and  lend  vigor  to  the  arm 
of  the  government  in  the  performance  of  its  solemn  and 
momentous  duty,  to  preserve,  protect  and  defend  our  precious 
inheritance,  to  hold  together  in  indissoluble  bands  that 
glorious  union,  the  ark  of  our  political  safety,  and  not 
abandon  it  a  prey  to  faction,  "discordant,  dissevered,  bel- 
ligerent, rent  with  civil  feuds,  and  drenched  in  fraternal 
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blood ;"  if  in  the  smallest  degree  I  can  contribute  to  such 
results,  I  perform  a  high  and  grateful  function,  and  experi- 
ence in  its  discharge  a  corresponding  satisfaction. 

The  order  for  an  attachment  in  this  case  is  vacated,  the 
writ  of  habeas  corpus  discharged,  and  the  prisoner  is  to 
remain  in  the  custody  of  the  provost  marshal,  to  be  dealt 
with  according  to  law.  (a) 

[AT  CHAMBERS,  August  25,  1863.     Before  Bacon,  Justice.] 

(a)  A  certiorari  was  sued  out,  for  the  purpose  of  obtaining  a  reversal  of  the 
above  decision.  At  the  general  term,  held  in  the  6th  district,  on  the  6th  of 
October,  1863,  Mr.  E,  Conkling,  of  counsel  for  the  provost  marshal,  raised  the 
objection  that  under  the  act  of  congress  and  the  proclamation  of  the  presi- 
dent of  the  United  States  suspending  the  writ  of  habeas  corpus  in  certain 
cases,  dated  September  15,  1863,  it  was  not  proper  for  the  court  to  entertain 
the  case  further.  After  hearing  arguments  upon  this  point,  a  majority  of 
the  judges  could  not  agree  that  the  proclamation  did  not  prevent  any  further 
action  in  the  case ;  and  consequently  the  court  declined  hearing  an  argument 
upon  the  merits. 

The  conclusion  thus  arrived  at  by  the  general  term  seems  to  be  sustained 
by  a  decision  of  the  United  States  district  court,  for  the  southern  district  of 
New  York,  made  in  the  following  case,  in  September,  1863. 

IN  THE  MATTER  OP  JOHN  DUNN. 

A  writ  of  habeas  corpus  was  issued  in  the  above  matter,  by  Judge  Betts,  on 
the  10th  day  of  September,  1863,  returnable  on  the  12th,  and  on  the  12th 
adjourned  to  the  15th.  for  the  purpose  of  allowing  General  Canby,  the  party 
on  whom  the  writ  was  served,  to  make  a  return.  And  by  order  of  the  court 
the  proceedings  were  further  adjourned  to  the  19th  of  the  same  month,  and 
the  prisoner  was  ordered  to  be  confined  in  the  Park  barracks,  city  of  New 
York. 

Thomas  J5.  PearsaU,  for  the  petitioner. 
So/mud  J.  Glassey,  opposed. 

BETTS,  J.  The  papers  in  the  above  matter  having  been  this  day  laid  before 
the  court,  and  the  counsel  for  the  petitioner  thereupon  moving  the  court  to 
command  the  release  and  discharge  of  the  said  John  Dunn  by  virtue  of  the 
said  writ  of  habeas  corpus  and  the  proceeding  thereupon,  from  his  previous 
imprisonment  and  detention  in  the  military  service  of  the  United  States,  and 
the  proclamation  of  the  president  of  the  United  States,  bearing  date  Sep- 
tember 15, 1863,  being  argued  in  objection  and  bar  to  said  motion,  by  counsel 
for  the  military  authorities  having  custody  of  the  prisoner  sought  to  be 
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released  by  the  aforesaid  writ  of  habeas  corpus;  and  the  counsel  for  the  re- 
spective parties  being  heard,  and  the  premises  understood  by  the  court;  it  is 
considered  and  adjudged  by  the  court  that  the  proclamation  aforesaid  of  the 
president  of  the  United  States  is  valid  and  efficient  in  law;  and  that  by 
force  thereof  all  authority  and  right  in  this  court  to  act  further  in  the  within 
matter  of  the  said  writ  of  habeas  corpus  is  suspended  and  stayed. 

Whereupon,  it  is  ordered  by  the  court  that  the  motion  of  the  counsel  for 
the  petitioner  be  denied ;  and  that  the  party  to  whom  the  aforesaid  writ  was 
directed  from  this  court  be  acquitted  and  discharged  from  further  obedience 
thereto. 


PERRIN  vs.  THE  NEW  YORK  CENTRAL  RAIL  ROAD  COMPANY.         4o~"«s 

36a  I'JU 
41»  619 

Where  the  owner  of  a  tract  of  land  lying  in  a  city,  caused  the  same  to  be 
plotted  out  and  subdivided  into  lots,  and  a  map  thereof  to  be  made,  and 
filed  and  recorded  in  the  county  clerk's  office,  on  which  was  an  open  space, 
bounded  on  three  sides  by  said  lots,  and  on  one  side  opening  into  a  public 
street  or  highway,  such  open  space  being  laid  down  and  designated  on  said 
map  as  "  park ;"  and  the  owner  subsequently  sold  and  conveyed  to  different 
persons  all  the  lots  abutting  on  said  open  space,  describing  them  by  their 
numbers  and  by  reference  to  said  map ;  Held  that  the  owner,  when  he  laid 
out  and  poltted  his  tract  of  land,  intended  the  open  space  to  be  a  park,  and 
not  a  mere  street  or  passage  way  leading  by  and  to  the  adjoining  lots ;  and 
that  the  conveyances  of  those  lots,  executed  by  him,  in  which  the  lots 
were  bounded  on  said  "  park,"  did  not  carry  the  grantees  to  the  centre  of 
the  open  space  or  park,  but  only  to  the  exterior  lines  thereof. 

THIS  was  an  action  to  recover  the  possession  of  land  in  the 
city  of  Rochester.  The  land  sought  to  be  recovered  is 
that  designated  "park"  on  the  maps  annexed  to  the  printed 
case.  The  defendant,  by  its  answer,  claimed  that  the  prem- 
ises in  controversy  had,  upon  a  certain  map  made  by  the 
plaintiff,  in  1848,  of  a  tract  owned  by  him,  been  designated 
as  a  street,  park  or  open  piece  of  ground,  appurtenant 
to  certain  lots  laid  down  on  that  map;  and  that  the  said 
street,  park  or  open  space  of  ground  became  and  was  fully 
dedicated  by  the  plaintiff  as  a  street  or  highway,  for  the  use 
and  benefit  of  the  adjoining  lots,  and  as  appurtenant  thereto, 
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and  for  the  exclusive  use  and  benefit  thereof.  That  all  the 
lots  adjoining  said  street  or  park  were  sold  by  the  plaintiff  by 
reference  to  the  said  map,  (a)  and  were  now  held  and  owned 
by  the  defendant;  and  that  the  plaintiff,  in  and  by  such 
dedication  and  sale,  had  parted  with  all  his  title  to,  and 
interest  in,  the  lands  sought  to  be  recovered. 

The  action  was  tried  at  the  Monroe  circuit,  in  February, 
1862,  before  Justice  JOHNSON,  without  a  jury.  The  follow- 
ing facts  were  proved,  or  admitted,  on  the  trial.  In  1849 
the  plaintiff  was  the  owner  in  fee  and  in  possession  of  a  tract 
of  land  called  the  Frankfort  tract,  in  the  city  of  Rochester, 
of  which  the  premises  in  controversy  were  a  part.  In  that 
year  the  plaintiff  caused  said  tract  to  be  plotted  out  and 
subdivided  into  36  lots,  and  a  piece  designated  "park," 

(«)  The  following  diagram,  condensed  from  the  map,  will  give  some  idea 
of  the  situation  of  the  locus  in  quo. 


Jones  street. 
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bounded,  on  three  sides,  by  nine  of  the  said  lots,  numbered 
19,  20,  21,  22,  24,  25,  26,  27  and  28,  and  on  the  fourth  side 
(the  east)  by  a  public  street  known  as  Jones  street ;  and  he 
caused  a  map  of  said  plot  and  subdivision  to  be  made  for 
him  by  James  M.  Bruff,  and  filed  and  recorded  in  the  Mon- 
roe county  clerk's  office.  The  land  represented  on  the  said 
map  as  "park"  is  the  same  parcel  of  land  particularly  de- 
scribed in  the  complaint.  The  plaintiff  subsequently  sold 
and  conveyed  all  the  said  nine  lots  abutting  on  the  said 
"park,"  at  different  times  and  to  different  persons,  describing 
them,  in  every  conveyance,  by  their  numbers,  and  by  a  ref- 
erence to  the  said  map  filed  and  recorded  as  aforesaid.  In 
1855  the  defendant,  under  such  conveyances  from  the  plain- 
tiff and  his  grantees,  acquired  the  title  to,  and  now  owns  and 
occupies,  all  of  said  nine  lots  abutting  on  the  "park."  The 
description  in  one  of  the  said  conveyances  from  the  plaintiff, 
was  as  follows :  "All  that  piece  or  parcel  of  land  situate  in 
the  second  ward  of  the  city  of  Rochester,  being  lots  num- 
bers 19,  20,  21  and  22,  said  lots  known  and  distinguished  on 
D.  Perrin's  map  of  a  subdivision  of  a  part  of  the  Frankfort 
tract  in  said  city,  made  by  James  M.  Bruff,  surveyor,  and 
recorded  in  Monroe  county  clerk's  office,  in  liber  83  of  deeds, 
at  page  215."  In  each  of  the  other  conveyances  the  descrip- 
tion was  the  same,  the  numbers  of  lots  only  toeing  changed. 
There  is  no  means  of  access,  by  any  public  street  or  private 
•way,  to  any  of  said  nine  lots  last  named,  other  than  lots  24 
•and  28,  except  through  the  said  piece  called  •"  park,"  and  the 
rail  road  track  shown  on  a  map  marked  B.  which  runs  out 
to  the  public  streets  of  the  city.  After  the  sale  of  lots  20 
and  26  by  the  plaintiff,  dwelling 'houses  were  erected  thereon, 
and  the  piece  called  "park"  was  used  as  the  only  way  of 
access  thereto  so  long  as  the  dwelling  houses  remained  thereon. 
They  so  remained  until  1855,  when  the  defendant  took  pos- 
session and  removed  the  same.  The  piece  of  land  in  con- 
troversy is  now  used  by  the  defendant  for  ingress  and  egress 
in  respect  to  the  lots  so  occupied  by  the  defendant,  and  for 
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other  purposes.  The  defendant  has  constructed  two  rail  road 
tracks,  running  north  and  south,  across  and  on  the  piece  in 
dispute,  and  uses  and  occupies  the  same  for  other  purposes ; 
and  was,  at  the  commencement  of  this  action,  and  still  is  in 
the  possession  of  the  whole  of  the  premises  described  in  the 
complaint,  claiming  to  be  the  exclusive  and  absolute  owner 
thereof. 

The  court  found  the  above  facts,  substantially,  and  also 
that  the  space  called  "park"  was  designed  by  the  plaintiff 
as  a  park  for  the  use  of  the  persons  who  should  purchase  and 
own  the  lots  fronting  upon  and  bounded  by  the  same,  and 
also  as  a  street  or  way  of  ingress  and  egress  for  said  persons, 
with  their  carriages  and  teams,  and  other  persons  having 
occasion  to  go  to  and  upon  said  lots,  but  not  for  the  use  of 
the  public  generally,  otherwise ;  and  that  it  was  dedicated 
by  the  plaintiff  for  those  purposes.  And  the  judge  found 
and  decided  as  matter  of  law  that  the  defendant  was  the 
owner  of  the  said  space  or  "park,"  and  was  entitled  to  the 
possession  thereof.  Judgment  was  ordered,  in  its  favor,  ac- 
cordingly, and  the  plaintiff  appealed  to  the  general  term. 

F.  A.  Whittlesey,  for  the  appellant. 
T.  B.  Strong,  for  the  respondent. 

By  the  Court,  WELLES,  J.  The  question  to  be  determ- 
ined in  this  case  is,  whether,  when  the  plaintiff  conveyed  the 
lots  abutting  on  the  premises  in  question,  he  parted  with  his 
title  to  such  premises  ;  and  that  depends  upon  the  question 
whether  those  premises  can  properly  be  regarded  as  a  street. 
If  it  was  designed  by  the  plaintiff  as  a  street,  lane,  alley 
or  way  for  ingress  and  egress  in  order  to  afford  communica- 
tion between  the  lots  abutting  upon  it  and  Jones  street, 
which  was  one  of  the  public  streets  of  the  city  of  Rochester, 
the  law  is  settled  that  the  conveyance  of  those  lots  by  the 
plaintiff  carried  the  grantees  to  the  middle  or  centre  of  the 
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piece  of  ground  in  question.  It  was  never  doubted  that  in 
regard  to  public  highways  in  the  country,  such  was  the  rule. 
In  the  case  of  Bissell  v.  these  defendants,  (23  N.  Y.  Rep. 
61,)  it  was  decided  that  the  same  rule  applied  to  streets  in  a 
city.  The  same  rule  applies  also  to  a  river,  creek,  ditch, 
wall,  or  any  similar  object,  when  given  as  a  boundary. 
The  grant  is  regarded  as  extending  to  a  line  running  through 
the  centre  of  the  river,  creek,  &c.  unless  an  intention 
to  the  contrary  appears  upon  the  face  of  the  instrument. 
In  the  present  case,  the  map  made  and  recorded  by  the 
plaintiff  constituted  a  part  of  the  description  of  the  premises 
in  the  conveyances  of  the  lots  abutting  upon  the  piece  of 
land  in  controversy  ;  and  if  it  cannot  be  collected  from  the 
deeds  in  connection  with  the  map  that  the  plaintiff  designed 
the  space  indicated  on  the  map  as  a  "  park,"  for  a  street  or 
passage  way  merely,  the  rule  referred  to  will  not  apply,  and 
the  grants  will  only  extend  to  the  exterior  lines  of  the  park 
adjoining  the  lots  conveyed. 

After  a  good  deal  of  hesitation,  I  have  come  to  the  conclu- 
sion that  when  the  plaintiff  laid  out  and  plotted  his  tract, 
which  includes  the  premises  in  question,  he  intended  that 
space  of  land  to  be,  what  he  has  designated  it,  on  the  map, 
a  park,  and  not  a  mere  passage  way  leading  by  and  to  the 
adjoining  lots  ;  at  least  that  such  was  his  primary  and 
leading  object,  and  that  when  he  afterwards  conveyed  the 
adjoining  lots,  the  presumption  is  that  his  intention  was  the 
same.  I  admit  that  a  part  of  his  design  was  to  afford 
access  to  the  contiguous  lots  ;  but  that,  it  seems  to  me,  was 
subordinate  and  incidental  to  the  principal  and  leading  ob- 
ject. He  had  the  unquestionable  right  to  devote  it  to  such 
lawful  purposes  and  uses  as  he  chose.  He  declares,  in  sub- 
stance, that  he  designed  it  as  a  "park."  No  definition  of 
that  word  will  describe  a  street  or  passage  way.  One  of 
Webster's  definitions  of  the  word  "park"  is,  "an  enclosed 
place  in  cities,  for  exercise  or  amusement."  His  other  defi- 
nitions of  the  same  word  are  inapplicable.  It  is  the  usual, 
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and  so  far  as  I  know,  the  universal  practice,  when  the  idea 
of  a  street,  alley  or  lane  is  intended  in  the  description  of  the 
premises  in  a  conveyance,  for  the  grantor  to  employ  those 
words.  But  here,  the  word  used  fails  entirely  to  convey  any 
such  idea.  These  premises  are  in  no  sense  a  public  street, 
as  there  is  but  one  entrance,  which  is  at  its  intersection  with 
Jones  street  at  the  east  end,  and  does  not  terminate  at  the 
west  end,  or  communicate  elsewhere  with  any  other  street 
or  other  passage  way.  It  is  what  is  called  a  cut  de  sac,  like 
Jauncey  Court  which  leads  from  Wall  street  in  the  city  of 
New  York.  I  cannot  believe  it  was  intended  for  a  mere 
lane  or  alley  for  passage,  although  that  is  possible.  I  con- 
clude that  was  not,  in  fact,  the  intention,  for  the  reason  that 
the  plaintiff  has  nowhere  so  expressed  it,  but  on  the  con- 
trary, has  expressed  an  entirely  different  intention.  He  has 
declared  it,  to  be  a  park,  and  has  omitted  to  give  it  any  other 
designation.  It  is  much  wider  than  we  would  naturally  sup- 
pose he  would  dedicate  for  the  mere  purpose  of  a  lane  or 
alley.  It  is  wider  than  any  of  the  lots  laid  down  on  the 
map.  I  admit/  the  size  or  width  is  of  little  or  no  import- 
ance in  determining  whether  it  was  designed  for  what  the 
plaintiff  declared'  it-— a  park  ;  but  in  examining  whether  it 
was  intended  as  a,  mere  passage  the  faot  of  its  unusual  width 
for  such  purpose  has  a  legitimate  bearing  on  the  question. 
Suppose  it.  had  been  a  piece  of  ground  ten  rods  square,  I 
apprehend  no  one  would  contend  that  the  plaintiff's  title 
would  pass  by  a.  grant  of  the  adjoining  lots  ;  and  yet  every- 
consideration  in  favor  of  the  application  of  the  rule  before 
stated  would  apply  to  the  case  supposed.  We  know  that  in 
our  cities,  parks  are  public  and  private,  large  and  small. 
The  size  has  almost  nothing  to  do  with  the  question  whether 
a  park  or  not.  There  are  parks  in  the  city  of  New  York 
much  smaller  than  the  one  in  question  ;  for  example,  those 
in  Park  avenue. 

We  are  to  inquire  for  the  plaintiff's  intention  at  the  time 
of  the  allotment  of  his  tract.     It  is  said  that  this  was  not  a> 
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park  because  not  enclosed.  Nothing  was  enclosed  at  tliti 
time  of  the  allotment,  and  the  question  is,  did  the  plaintiff 
intend  to  enclose  it,  if  that  was  essential  to  make  it  a  park  ? 

If  it  was  essential,  we  should  intend  that  his  purpose  was 
that  it  should  in  due  time  be  enclosed.  There  is  another 
consideration  equally  potent  with  any  of  those  stated.  Sup- 
pose the  plaintiff,  after  he  had  made  the  allotment  and 
recorded  the  map,  had  conveyed  lot  number  24  by  the  same 
description  as  used  in  the  description  of  those  which  he  did 
convey,  as  stated  in  the  case.  That  lot  is  bounded  on  the 
east  by  Jones  street,  and  on  the  south  by  the  premises  in 
question.  According  to  the  theory  of  the  defense  the  gran- 
tee would  take  to  the  centre  of  the  premises.  And  suppose 
the  plaintiff,  at  the  same  time  or  afterwards,  should  convey 
lot  number  28,  lying  opposite  number  24  and  bounded  on  the 
east  by  Jones  street,  by  a  similar  description  except  the 
number  ;  by  the  same  theory,  the  grantee  in  the  last  convey- 
ance would  take  to  the  same  centre  on  the  south  side  ;  so 
that  all  the  other  lots  bounding  on  the  premises  in  question 
would  become  completely  shut  out  from  any  public  street  or 
highway.  This,  it  seems  to  me,  could  never  have  been  the 
intention,  and  cannot  be  the  operation  of  the  conveyances  of 
the  lots  adjacent  to  the  premises  in  question. 

I  have  been  somewhat  embarrassed  in  the  foregoing  views 
by  the  case  of  Bissell  v.  these  defendants,  (supra.)  I  think, 
however,  this  case  can  be  fairly  distinguished  from  that.  In 
the  Bissell  case  the  premises  sought  to  be  recovered  were  rep- 
resented and  designated  on  the  map  as  Erie  street,  and  as 
running  through  from  Kent  to  Jones  street.  Mumford,  un- 
der whom  the  plaintiff  claimed,  sold  his  lots  adjoining  the 
piece  designated  on  the  map  as  Erie  street,  by  the  numbers 
and  sections  according  to  the  allotment  and  survey  of  the 
whole  tract.  The  court  of  appeals  held  that  Mumford's 
grantees  were  estopped  from  denying  that  the  piece  of  land 
in  question  was  a  street.  That  as  it  was  named  on  the  map 
and  represented  thereon  as  a  street  communicating  or  open- 
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ing  at  both  ends  into  public  streets  in  the  city  of  Rochester, 
and  as  the  adjoining  lots  were  conveyed  as  bounding  on  it 
as  sold  as  a  street,  Mumford  and  his  grantees  were  not  at 
liberty  to  set  up  and  allege  that  it  was  not  a  street.  There 
is  no  similar  estoppel  in  the  present  case. 

If  the  foregoing  conclusions  are  correct,  the  judgment 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

Ordered  accordingly. 

[MONROE  GENERAL  TERM,   September  7,  1863.     WeUes,  Johnson  and  /.  G. 
Smith,  Justices.J 


THE  WAYNE  AND  ONTARIO  COLLEGIATE  INSTITUTE  vs. 
GREENWOOD. 

A  subscription  paper  for  the  erection  of  an  institution  of  learning  provided 
that  the  moneys  subscribed  should  be  paid  to  the  treasurer  of  a  board  of  trus- 
tees which  might  be  elected  by  the  Wayne  County  Baptist  Association,  at  a 
convention  then  called  to  meet  at  Marion  on  the  30th  of  May.  Held  that  the 
obligation  of  a  subscriber  did  not  become  inoperative  by  the  omission  of  the 
convention  to  choose  trustees  at  the  place  and  on  the  precise  day  mention- 
ed ;  but  that  an  election  of  trustees  by  the  convention,  not  at  that  time 
or  place,  but  on  a  subsequent  day  to  which  the  convention  had  been  ad- 
journed after  meeting  at  Marion,  on  the  day  named,  was  a  substantial 
compliance  with  the  stipulation  of  the  subscription. 


action  was  brought  to  recover  the  amount  due  upon 
1  a  subscription  made  for  the  purpose  of  erecting  an  acad- 
emy. It  was  brought  upon  the  same  subscription  paper  set 
forth  in  The  Wayne  and  Ontario  Collegiate  Institute  v. 
Smith,  (36  Barb.  576,)  or  one  in  the  same  form.  The  de- 
fendant, by  his  answer,  denied  the  allegations  of  the  complaint, 
and  averred  that  the  subscription  was  without  consideration, 
and  therefore  void  ;  that  the  persons  named  in  the  complaint 
were  not  elected  trustees  by  the  baptist  convention  at  Marion, 
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or  elsewhere ;  that  they  were  not  elected  with  the  approba- 
tion of  the  defendant ;  that  the  payments  made  by  the  defend- 
ant, on  the  subscription,  were  induced  by  the  false  and  fraudu- 
lent representations  of  persons  acting  in  behalf  of  the  plaintiff, 
by  which  he  was  deceived,  &c.  On  the  trial,  the  same  facts,  sub- 
stantially, appearing  in  the  case  above  mentioned  were  proved 
or  admitted.  When  the  plaintiff  rested,  the  defendant  moved 
for  a  nonsuit,  upon  various  grounds.  Whereupon  the  plain- 
tiffs' counsel  offered  to  show  that  the  meeting  of  the  Wayne 
County  Baptist  Association,  called  to  meet  at  Marion  on  the 
30th  of  May,  1855,  named  in  the  subscription,  did  not  elect 
trustees,  but  met  that  day  and  adjourned  from  Marion  to 
meet  at  Palmyra  on  the  16th  of  June,  1855,  at  which  day  they 
met  at  Palmyra,  and  adjourned  to  meet  at  Macedon  on  the 
30th  of  June,  1855 ;  that  they  met  at  the  latter  place  on  the 
day  last  mentioned,  and  chose  the  board  of  trustees  of  the 
plaintiff,  who  were  incorporated  as  the  first  board  of  trustees, 
by  the  regents  of  the  university,  and  acted  as  such  trustees 
from  that  time,  and  were  those  named  in  the  charter.  The 
judge  stated  that  for  the  purposes  of  this  trial  he  should 
assume  the  facts  to  be  true,  as  stated  in  the  plaintiff's  offer, 
but  still  the  defendant  would  not  be  liable,  under  the  terms 
of  the  subscription  put  in  evidence.  He  accordingly  direct- 
ed a  judgment  of  nonsuit  to  be  entered,  and  the  plaintiff 
°xcepted,  and  appealed  to  the  general  term. 

S.  K.  Williams,  fbr  the  appellant. 
T,  R.  Strong,  for  the  respondent. 

By  the  Court,  WELLES,  J.  The  principal  questions  in- 
volved in  this  case,  it  seems  to  me,  have  been  decided  already 
in  the  case  of  this  plaintiff  v.  Smith,  (36  Barb.  577.)  That 
was  an  action  to  recover  the  amount  of  several  calls  upon 
the  amount  subcribed  on  the  same  or  a  similar  subscrip- 
tion paper  as  that  upon  which  the  defendant  in  this  action 
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subscribed,  and  on  which  he  is  claimed  to  be  liable  in  this 
action.  There  is  one  question,  however,  now  raised  and  ar- 
gued in  the  present  case,  which  does  riot  appear  to  have  been 
considered  by  the  court  in  the  case  against  Smith,  although 
the  facts  out  of  which  it  arises  are  common  to  both  cases. 

The  subscription  paper  which  bears  date  May  23,  1855, 
provides  that  the  moneys  subscribed  "  shall  be  paid  to  the 
treasurer  of  a  board  of  trustees  which  may  be  elected  by  the 
Wayne  County  Baptist  Association  at  a  convention  then 
called  to  meet  at  Marion  on  Wednesday  the  30th  day  of  the 
then  present  month,"  &c. 

The  case  shows  that  the  convention  met  at  the  time  and 
place  stated  but  did  not  then  and  there  choose  such  trustees, 
but  adjourned  to  meet  at  Palmyra  on  the  16th  day  of  June 
following.  That  said  convention  met  at  Palmyra' on  the  last 
mentioned  day,  pursuant  to  said  adjournment,  but  no  choice 
of  trustees  was  then  made.  That  the  same  convention  ad- 
journed from  Palmyra  to  meet  at  Macedon  on  the  30th  of 
the  same  month  of  June.  That  they  met  on  that  day  at 
Macedon,  pursuant  to  the  last  mentioned  adjournment,  and 
then  and  there  chose  a  board  of  trustees,  who  were  the  same 
persons  afterwards  incorporated  by  the  regents  of  the  uni- 
versity, and  who  are  the  same  persons  named  in  the  charter 
as  the  first  board  of  trustees  of  the  plaintiff,  and  acted  as 
such  trustees  from  that  time.  It  is  now  objected  on  the  part 
of  the  defendant,  that  the  trustees,  to  whose  treasurer  the 
payment  was  to  be  made,  as  contemplated  by  the  subscription 
paper,  were  those  to  be  chosen  by  the  convention  appointed 
to  meet  at  Marion  on  the  30th  of  July.  And  that  as  no 
trustees  were  then  and  there  chosen,  the  obligation  of  the  de- 
fendant became  inoperative  and  at  an  end,  and  no  longer 
binding  upon  him.  To  this,  however,  I  cannot  assent.  In 
the  first  place,  the  contract  was  in  fact  between  the  defend- 
ant and  the  board  of  trustees  thereafter  to  be  created,  who 
were  to  be  elected  by  the  Wayne  County  Baptist  Association 
at  a  convention  then  called  to  meet  at  Marion.  The  conven- 
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tion  met  at  Marion  on  the  day  designated  in  the  subscription 
paper.  The  same  convention  elected  the  trustees — not  at 
that  time  or  place,  but  at  another  place,  on  a  subsequent  day 
to  which  the  convention  which  met  at  Macedon  had  been 
adjourned.  This,  in  my  opinion,  was  a  substantial  compli- 
ance in  that  respect  with  the  stipulation  of  the  subscription, 
which  had  reference  to  a  body  of  men  called  to  meet  at  a  giv- 
en time  and  place.  The  particular  day  and  place  when  and 
where  the  election  of  trustees  should  take  place  was  not  the 
material  thing,  provided  it  was  done  by  the  body  agreed  upon. 
The  view  of  the  defendant's  counsel  would  exclude  the  power 
of  the  convention  to  proceed  to  the  election  of  trustees  on 
any  day  after  the  30th  of  June,  even  though  the  adjourn- 
ment was  from  Saturday  until  Monday.  This  strictness  of 
construction,  I  think,  should  not  prevail. 

I  believe  the  other  questions  now  raised  were  disposed  of 
in  the  case  referred  to,  against  the  defendant.  It  follows 
that  the  judgment  should  be  reversed,  the  nonsuit  be  set 
aside,  and  a  new  trial  ordered. 

Ordered  accordingly. 

[MONROE  GENERAL  TERM,  September  7,  1863.  E.  Darwin  Smith,  Johnton 
and  Wettes,  Justices.] 


HARRIET  PAINE  vs.  WILLIAM  HUNT. 

The  defendant,  being  indebted  to  H.  his  mother,  gave  her  his  promissory  note 
for  the  amount,  payable  to  the  plaintiff,  and  the  same  was  by  the  direction 
of  H.  given  to  the  plaintiff  as  a  gift  to  her,  and  as  her  separate  property  ; 
she  being  at  the  time  a  married  woman.  Held,  that  the  plaintiff  could  main- 
tain an  action  upon  the  note,  in  her  own  name,  alone ;  and  that  in  such  ac- 
tion counter-claims  against  her  husband  could  not  be  allowed. 

HPHIS  was  an  action  upon  a  promissory  note  for  $300, 
A  made  by  the  defendant  on  the  9th  of  February,  1856, 
payable  to  the  plaintiff,  two  years  after  date,  with  interest. 
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The  plaintiff  was  a  married  woman,  at  the  date  of  the  note, 
the  wife  of  Daniel  Paine,  with  whom  she  then  lived.  The 
complaint  alleged  the  execution  and  delivery  of  the  note  to, 
and  an  express  promise  therein  to  pay  to,  the  plaintiff.  It 
also  alleged  that  she  was  the  lawful  owner  and  holder  there- 
of. The  action  was  referred  to  a  referee,  who  found  the  facts 
substantially  as  stated  in  the  opinion  of  the  court.  His  con- 
clusions of  law  were  as  follows  :  That  the  plaintiff  was  enti- 
tled to  maintain  this  action  in  her  own  name  ;  that  conceding 
it  to  be  true,  as  testified  by  the  defendant,  that  he  interceded 
with  his  mother  to  induce  her  to  give  the  note  in  question 
to  the  plaintiff,  at  her  solicitation,  and  on  her  promise  to 
allow  the  demands  set  up  as  counter-claims,  by  the  defend- 
ant, in  his  answer,  such  counter-claims  could  not  be  enforced 
in  this  action.  And  the  referee  found  there  was  due  from 
the  defendant  to  the  plaintiff  the  sum  of  $252.47  ;  for  which 
amount  judgment  was  directed  to  be  entered.  The  defend- 
ant appealed. 

A.  J.  Wilkin,  for  the  appellant. 
D.  C.  Hyde,  for  the  respondent. 

By  the  Court,  WELLES,  J.  The  referee  has  found  that 
the  note  in  question  was  given  by  the  defendant  for  a  debt 
due  from  him  to  his  mother,  Sally  Hunt,  who  was  the  grand- 
mother of  the  plaintiff,  and  that  by  the  direction  of  said 
Sally  Hunt  it  was  made  payable,  and  on  the  day  of  its  date 
was  delivered,  to  the  plaintiff,  not,  as  insisted  by  the  counsel 
of  the  defendant,  in  payment  of  a  debt  due  to  the  plaintiff 
for  services  rendered,  but  as  a  gift  to  her  and  as  her  separate 
property.  The  evidence  on  these  questions  was  voluminous 
and  conflicting,  but  there  was  enough  to  justify  the  findings. 
That  settles  the  question  —  all  the  counter-claims  claimed 
to  have  been  proved,  were,  in  judgment  of  law  against  the 
plaintiff's  husband,  Daniel  R.  Paine,  only,  and  cannot  be 
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allowed  in  an  action  by  his  wife  to  enforce  a  demand  due  he 
as  her  separate  property.  The  defendant  confessedly  owed 
this  money  to  his  mother,  who  has  given  her  claim  to  it  tc 
the  plaintiff.  No  injustice  is  done  to  the  defendant  by  re- 
quiring him  to  pay  it  to  the  plaintiff.  He  is  in  no  worse 
condition  than  he  would  have  been  in  if  the  gift  had  not 
been  made,  in  which  case  he  would  have  been  obliged  to  pay 
it  to  his  mother,  or  to  her  representatives. 

None  of  the  alleged  counter-claims  accrued  on  the  faith  of 
the  gift  to  the  plaintiff.  She  could  not  by  any  promise  make 
herself  legally  responsible  for  any  part  of  them.  All  that 
can  be  said  is  that  there  was  evidence  tending  to  show  that 
the  defendant  used  his  influence  with  his  mother  to  induce 
her  to  make  the  gift,  in  consideration  of  the  promise  by  the 
plaintiff  to  allow  and  pay  the  counter-claims.  But  it  does 
not  appear  that  the  plaintiff's  mother  was  influenced  by 
those  considerations  to  make  the  gift. 

The  only  question  in  the  case  is  one  of  ownership  of  the 
note,  to  recover  the  amount  of  which  the  action  is  brought. 
It  is  either  the  property  of  the  plaintiff  or  of  the  representa- 
tives of  Sally  Hunt,  and  the  referee  has  settled  that  ques- 
tion by  his  findings. 

The  judgment  should  be  affirmed. 

Ordered  accordingly. 

[MONROE  GENERAL  TBBM,  September  1,  1868.  Johtuon,  E,  Darwin  8mttk 
and  JTtUes,  Justices.] 
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MARY  JOHNSON  vs.  GEORGE  CRANE  and   wife  and  others 

On  the  1st  of  April,  1853,  C.  and  wife  executed  a  mortgage  to  the  plaintiff 
payable  in  three  years,  with  interest.  On  the  21st  of  April,  1857,  C.  and 
wife  conveyed  the  mortgaged  premises  to  J.  F.,  by  a  deed  which  was  never 
recorded.  Subsequently  L.  &  B.  recovered  judgments  against  J.  F.  which  be- 
came liens  on  the  premises.  On  the  30th  August,  1858,  C.  and  W.  F.,  with  the 
intent  of  cheating  and  defrauding  L.  &  B.  made  an  arrangement  by  which 
C.  executed  a  deed  of  the  same  premises  to  W.  F.,  which  was  at  once  re- 
corded, and  W.  F.  entered  into  possession.  On  the  21st  of  November,  1859, 
C.  and  W.  F.,  for  the  purpose  of  deceiving  and  defrauding  the  plaintiff,  rep- 
resented to  her  that  C.  had  conveyed  the  land  to  W.  F.  by  deed,  and  that 
the  latter  had  the  full  title  thereto,  free  from  all  incumbranccs  except  the 
plaintiff's  mortgage,  a  prior  mortgage  to  G.,  and  two  judgments  in  favor 
of  C.  &  W.  They  finally  induced  her  to  take  a  deed  of  the  land  from  W. 
F.,  and  discharge  her  mortgage  thereon,  and  to  give  a  mortgage  to  C.  for 
$245.58,  and  her  promissory  notes  to  W.  F.  for  $154.  the  balance  of  the 
consideration  ;  the  plaintiff  being  ignorant  of  the  deed  to  J.  F.  and  relying 
npon  the  statements  of  C.  and  W.  F.  In  February,  1860,  the  land  was  sold 
by  the  sheriff,  upon  an  execution  issued  on  the  judgment  in  favor  of  B. 
B.  became  the  purchaser,  and  a  certificate  of  sale  was  delivered  and  re- 
corded. In  an  action  to  have  the  mortgage  discharge  executed  by  the 
plaintiff  declared  null  and  void,  and  the  bond  and  mortgage  given  to  her 
by  C.  and  wife  reinstated,  and  the  mortgage  fereclosed  ;  to  have  the  deed 
from  W.  F.  to  the  plaintiff  and  the  bond  and  mortgage  from  her  to  C.  ad- 
judged null  and  void;  and  for  judgment  against  C.  and  W.  F.  for  $154  and 
interest ;  Held  that  the  plaintiff  having  taken  her  deed  from'W.  F.  in  good 
faith,  and  in  ignorance  of  the  .prior  unrecorded  deed  tfroan  C.  jand  wife  to 
J.  F.,  she  was  .protected  Against  it  by  the  recording  acts ;  that  the  deed  to 
J.  F.  was  void,  as  to  the  plaintiff,  and  could  not  operate  as  even  a  color  or 
shadow  of  title  in  any  one,  as  against  her ;  and  that  consequently  the  plain- 
tiff had  not  vbeen  damnified,  in  any  sense  that  a  court  of  equity  could 
recognize. 

That  no  prejudice  could  result  to  her  by  reason  of  the  existence  of  the  prior 
unrecorded  deed ;  she  having  a  clear  record  title  under  the  same  grantor, 
and  being  in  possession  of  the  premises. 

A  PPEAL  from  a  judgment  entered  upon  the  report  of  a 
JL\.  referee.  The  action  was  brought  to  set  aside  certain 
written  instruments,  on  the  ground  of  fraudulent  representa- 
tions, and  to  reinstate  a  bond  and  mortgage,  and  to  foreclose 
the  mortgage  so  reinstated. 

The  complaint  alleged  the  execution  of  a  bond  and  mort- 
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gage  by  the  defendants  George  Crane  and  Sarah  Crane,  his 
wife,  dated  April  1,  1853,  to  the  plaintiff,  to  secure  the  pay- 
ment of  $600  on  the  1st  May,  1856,  with  interest,  to  be 
paid  semi-annually,  on  37^  acres  of  land  situated  in  Canan- 
daigua  ;  mortgage  recorded  in  Ontario  county  April  4,  1853. 
That  on  the  21st  April,  1857,  said  Crane  and  wife  were  law- 
fully seised  of  the  mortgaged  premises,  and  the  owners 
thereof  in  fee  absolute,  free  from  incumbrances  or  liens,  ex- 
cept the  lien  of  said  mortgage  and  of  a  certain  mortgage  from 
Leander  Johnson  to  Mindwell  P.  Granger,  dated  December 
10,  1838,  to  secure  $300  and  interest.  And  that  being  such 
owners,  the  said  Crane  and  wife  conveyed  the  said  mortgaged 
premises  and  other  lands  to  the  defendant  John  Freyer  in 
fee  ;  that  the  conveyance  thereof  has  never  been  recorded. 
That  afterwards,  and  while  John  Freyer  was  the  lawful 
owner  of  the  mortgaged  premises,  by  virtue  of  the  deed  from 
Crane  and  wife,  John  Lamport  recovered  a  judgment  against 
said  John  Freyer  for  $33.93,  besides  costs,  which  was  dock- 
eted in  Orleans  county,  November  4,  1857.  That  after- 
wards, and  while  John  Freyer  continued  the  owner  of  the 
premises,  Kichard  Buccalew  recovered  a  judgment  in  the  su- 
preme court  against  him  for  $294.15,  damages  and  costs, 
which  was  docketed  in  Ontario  county,  April  17, 1858.  That 
afterwards,  and  while  John  Freyer  continued  such  owner, 
and  on  or  about  August  30,  1858,  the  defendants  George 
Crane  and  William  A.  Freyer,  contriving  and  plotting  to- 
gether io  hinder,  delay  and  defraud  the  creditors  of  John 
Freyer,  and  especially  his  said  judgment  creditors,  Lamport 
and  Buccalew,  and  to  secure  to  the  said  W.  A.  Freyer  the 
said  lands,  as  against  the  judgment  creditors  of  John  Freyer, 
entered  into  an  agreement  among  themselves,  in  pursuance 
of  which  George  Crane  and  Sarah  his  wife,  having  no  right 
or  title,  and  knowing  John  Freyer  to  be  in  possession  of  the 
land,  and  to  be  the  owner  thereof  in  fee,  wrongfully  and 
fraudulently  executed,  acknowledged  and  delivered  .a  quit- 
claim deed  of  the  same  premises,  dated  on  that  day,  which 
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purported  to  convey  the  land  to  W.  A.  Freyer,  in  fee,  and 
was  recorded  in  Ontario  county  oji  the  said  30th  of  August, 
1858.  That  said  deed  was  given  only  for  the  fraudulent 
purposes  aforesaid,  without  any  consideration,  but  with  a  con- 
sideration of  $1000  falsely  and  fraudulently  expressed  there- 
in. That  W.  A.  Freyer  at  once  took  possession  of  the  land, 
and  pretended  to  hold  the  same  by  virtue  of  the  last  men- 
tioned deed.  That  on  the  21st  of  October,  1858,  in  pur- 
suance of  the  said  fraudulent  purposes  and  agreement,  and 
for  the  purpose  of  securing  to  Crane  the  payment  of  the 
purchase  money  still  due  him  from  John  Freyer,  for  the  land 
conveyed  to  him,  and  for  the  purpose  of  making  such  secu- 
rity a  lien  upon  the  land,  prior  and  superior  to  the  lien  of 
said  judgments,  said  Crane  and  W.  A.  Freyer,  entered  into 
an  agreement  with  John  Freyer,  in  pursuance  of  which  W. 
A.  and  John  Freyer  confessed  a  judgment,  in  the  supreme 
court,  in  favor  of  Crane,  for  $228.29,  which  judgment  was 
docketed  in  Ontario  county  on  that  day.  That  about  No- 
vember 1,  1859,  and  while  John  Freyer  still  owned  the 
premises,  subject  to  the  liens  of  said  judgments,  the  said 
Crane  and  W.  A.  Freyer,  well  knowing  that  John  Freyer 
owned  the  said  land  by  virtue  of  the  deed  to  him  from 
Crane  and  wife,  and  that  the  said  judgments  remained  un- 
paid and  were  liens  &c.  and  that  W.  A.  Freyer  was  not  the 
owner,  and  conspiring  together  with  intention  to  deceive  and 
defraud  the  plaintiff,  falsely  and  fraudulently  represented  to 
her  that  the  mortgaged  premises  had  been  conveyed  by  a 
good  and  sufficient  deed,  and  for  a  valuable  consideration, 
and  in  good  faith,  by  Crane  and  wife  to  said  W.  A.  Freyer, 
and  that  the  latter  had  the  legal  title  thereto,  and  held  the 
same  free  from  any  incumbrance  or  lien,  except  the  liens  of 
the  mortgages  aforesaid,  and  of  the  judgment  in  favor  of 
Crane  and  of  a  judgment  of  W.  E.  Williams  for  $27.70, 
docketed  in  March  1857.  That  Crane  and  W.  A.  Freyer  on 
or  about  November  21,  1859,  each  separately,  with  the  inten- 
tion to  deceive  and  defraud  the  plaintiff,  made  the  same  false 
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and  fraudulent  representations  to  her,  as  to  the  title  of  W. 
A.  Freyer  to  said  land,  and  as  to  the  incumbrances  and  liens 
thereon.  That  the  plaintiff  was  then  ignorant  of  the  con- 
veyance of  said  lands  from  Crane  and  wife  to  John  Freyer, 
or  of  any  incumbrance  or  lien  of  any  kind,  or  interest  of  any 
other  person  than  that  of  W.  A.  Freyer  in  said  mortgaged 
premises,  except  the  liens  of  the  said  two  mortgages  and  the 
two  judgments  in  favor  of  said  Crane  and  Williams,  and 
fully  believed  and  relied  upon  the  said  statements  and  repre- 
sentations. In  consequence  of  such  belief  and  reliance  the 
plaintiff  was  induced  by  the  said  Crane  and  W.  A.  Freyer  to 
sign,  acknowledge  and  deliver  a  discharge  of  the  mortgage 
from  Crane  and  wife  to  her,  the  plaintiff,  dated  on  that  day, 
November  21,  1859,  which  was  recorded  in  the  clerk's  office 
of  Ontario  county  ;  and  was  also  induced  to  join  with  said 
Crane  in  making  three  negotiable  promissory  notes  dated 
on  the  same  day,  payable  at  different  times,  to  W.  A.  Freyer 
or  bearer  for  $137,  with  interest,  and  one  for  $20  and  inter- 
est, to  W.  E.  Williams  or  bearer  ;  which  notes  were  deliver- 
ed to  said  W.  A.  Freyer.  And  the  plaintiff  was  also  induced 
as  aforesaid,  to  receive  from  W.  A.  Freyer  and  Julia  his  wife, 
a  warranty  deed  of  the  mortgaged  premises,  dated  November 
21,  1859,  with  covenants  of  seisin  and  against  incumbrancea 
except  the  mortgage  to  Granger,  which  deed  was  recorded  in 
Ontario  county  November  29,  1859,  and  to  give  a  bond  and 
a  mortgage  on  the  first  mentioned  mortgaged  premises,  dated 
on  that  day,  to  said  Crane,  for  245.58,  payable  in  three  years 
with  interest,  in  satisfaction  of  the  judgment  against  John 
and  W.  A.  Freyer.  The  last  mentioned  mortgage  was  re- 
corded in  the  clerk's  office  of  Ontario  county,  November  28, 
1859.  That  the  Lamport  judgment  remains  a  lien  on  said 
premises,  and  that  Buccalew  has  sold  the  premises  on  an 
execution  issued  on  his  judgment  against  John  Freyer,  and 
became  the  purchaser  at  the  sheriff's  sale,  and  received  the 
sheriff's  certificate,  which  is  duly  recorded.  That  Buccalew 
claims  the  title  to  the  mortgaged  premises,  against  the  plain- 
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tiff,  subject  only  to  the  right  of  redemption  as  provided  by 
law.  And  that  the  plaintiff  is  advised  by  her  counsel  that 
Buccalew  has  a  legal  claim  to  the  premises  as  against  the 
deed  thereof  to  the  plaintiff.  That  W.  A.  Freyer  is  insol- 
vent. That  in  consequence  of  the  said  several  acts  and  rep- 
resentations of  the  defendants,  and  of  the  deed  from  Crane 
and  wife  to  John  Freyer,  &c.  the  plaintiff's  title  to  the  said 
premises  is  obscured  and  become  precarious,  and  she  has 
been  unable  to  let  the  same  to  farm  at  a  fair  rent,  or  to  let 
the  same  for  a  term  of  years  ;  and  she  is  now  unable  to  sell 
-the  premises  for  what  they  are  worth  ;  and  that  she  is 
threatened  with  vexatious  suits,  &c.  by  persons  having  liens 
upon,  and  adverse  claims  to  the  premises.  That  all  of  said 
promissory  notes  have  been  transferred  by  W.  A.  Freyer,  be- 
fore maturity,  to  bona  fide  purchasers,  for  a  valuable  consid- 
eration. That  at  the  time  of  said  transactions,  when  the 
plaintiff  was  induced  to  execute  the  satisfaction  of  her  mort- 
gage, there  was  due  thereon  $600  and  interest,  and  the  same 
is  still  due.  That  no  proceedings  at  law  have  been  had,  &c. 
That  the  defendants  W.  A.  Freyer  and  wife,  John  Freyer  and 
wife,  Buccalew,  Lamport,  Hutchins  and-  Huntley,  have,  or 
claim  some  interest  in  or  liens  on  the  said  mortgaged  prem- 
ises subsequently  to  the  lien  of  the  plaintiff's  mortgage. 

The  prayer  of  the  complaint  was  that  the  said  mortgage 
discharge  might  be  declared  null  and  void  and  of  no  effect, 
and  the  bond  and  mortgage  be  declared  and  adjudged  to  be 
in  full  force,  the  same  as  before  the  said  transactions  took 
place,  &c.  ;  that  the  deed  from  W.  A.  Freyer  to  the  plaintiff, 
and  the  bond  and  mortgage  from  the  plaintiff  to  Crane  be  ad- 
judged null  and  void,  and  that  the  same  be  so  declared  upon 
the  record  ;  that  the  plaintiff  have  judgment  against  George 
Crane  and  W.  A.  Freyer  for  $154  and  interest  &c.  ;  that 
judgment  of  foreclosure  and  sale  be  entered,  as  to  the 
mortgage  executed  by  Crane  and  wife  to  the  plaintiff ;  and 
that  the  defendant  George  Crane  "be  adjudged  to  pay  any 
deficiency,  &c.  ;  also  for  general  relief. 
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The  defendants,  George  Crane  and  wife,  put  in  an  angwei 
denying  most  of  the  material  allegations  in  the  complaint. 
The  defendant  W.  A.  Freyer  demurred  to  the  complaint. 
No  other  defendant  made  any  defense. 

The  action  was  referred  to  Henry  0.  Chesebro,  Esq.  as  sole 
referee,  to  hear  and  determine  the  same.  The  issues  were 
brought  to  trial  before  said  referee,  in  January,  1862.  After 
the  case  had  been  opened  on  behalf  of  the  plaintiff,  and  a 
witness  called  in  his  behalf,  but  before  any  testimony  had 
been  taken,  the  counsel  for  the  defendants,  Crane  and  wife, 
moved  to  dismiss  the  complaint,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  them.  The  referee  granted  the  motion,  and  dismiss- 
ed the  complaint,  assigning  the  following  reasons  for  his  de- 
cision : 

"  The  complaint  in  this  case  is  filed  for  the  purpose  of 
setting  aside  the  satisfaction  of  the  mortgage  from  Crane  to 
the  plaintiff,  and  the  whole  transaction  between  the  plaintiff 
and  Crane  and  William  A.  Freyer,  upon  the  ground  of  frau- 
dulent representations  made  by  Crane  and  Freyer,  by  which 
the  plaintiff  was  induced  to  make  the  bargain  she  did  as  set 
forth  in  the  complaint.  The  complainant  shows  that  upon 
the  execution  of  the  deed  to  her  she  entered  into  the  posses- 
sion of  the  premises  under  it,  and  is  still  in  possession  ;  but 
that  since  she  received  her  deed  she  has  learned  that  prior  to 
the  execution  of  the  deed  to  her,  Crane  had  executed  a  deed 
of  the  same  premises  to  one  John  Freyer,  which  is  an  out- 
standing deed,  but  has  never  been  recorded.  And  the  com- 
plaint shows  she  had  no  knowledge  of  its  existence  at  the 
time  of  taking  the  deed  from  William  A.  Freyer  to  herself. 

The  point  of  the  case  is,  therefore,  whether  the  outstand- 
ing unrecorded  deed  from  Crane  to  John  Freyer  is  such  a 
cloud  upon  her  title  as  entitles  her  to  have  the  whole  trans- 
action declared  fraudulent,  and  a  decree  setting  aside  her  dis- 
charge of  the  mortgage.  If  that  deed  is,  as  claimed  by  her 
counsel,  a  cloud  upon  her  title,  can  she  thereby  suffer  a  sub- 
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stantial  injury,  she  being  ignorant  of  it  at  the  time  of  taking 
her  deed  ?  The  defendant  Crane,  of  course,  having  knowl- 
edge of  its  existence,  she  would  undoubtedly  be  entitled  to 
some  relief.  But  the  difficulty  I  have  with  the  plaintiff's 
case  is  that  upon  the  face  of  the  complaint  she  shows  that 
this  outstanding  deed  is  utterly  void  as  to  her,  and  is  not 
in  any  sense  a  cloud  upon  her  title  ;  nor  does  its  existence 
work  her  any  injury  entitling  her  to  any  relief.  Crane  held 
the  title  to  the  premises,  and,  in  April,  1857,  executed  a 
deed  of  them  to  John  Freyer,  which  was  not  recorded. 
Judgments  were  recovered  by  creditors  of  John  Freyer 
against  him,  in  1857  and  1858,  and  on  the  30th  August, 
1858,  the  defendants  Crane  and  William  A.  Freyer,  with  the 
intent  of  cheating  and  defrauding  these  judgment  creditors 
of  John  Freyer,  made  an  arrangement  by  which  Crane  exe- 
cuted a  deed  of  the  same  premises  to  William  A.  Freyer, 
which  was  at  once  recorded,  and  William  A.  Freyer  entered 
into  possession  of  the  premises,  and  retained  the  possession 
under  that  deed  until  he  conveyed  to  the  plaintiff.  The 
complaint  states  that  the  plaintiff  was  ignorant  of  these  trans- 
actions until  after  she  had  taken  her  deed  and  the  possession 
of  the  premises. 

It  is  hardly  necessary  to  say  that  the  intention,  or  any  acts 
to  consummate  that  intention  on  the  part  of  Crane  and  Wil- 
liam A.  Freyer,  to  defraud  the  creditors  of  John  Freyer, 
have  nothing  to  do  with  this  case,  and  cannot  afford  the 
plaintiff  any  ground  of  relief.  If  a  fraud  has  been  perpe- 
trated upon  her  by  which  she  is  injured,  the  court  will  aid 
her,  but  it  would  be  an  extraordinary  exercise  of  the  equita- 
ble power  of  this  court  to  set  aside  a  transaction  as  fraudu- 
lent between  the  plaintiff  and  defendant  because  a  third 
party  has  been  defrauded.  The  complaint  states  that  one 
of  the  judgment  creditors  of  John  Freyer  has  sold  the  inter- 
est of  John  Freyer  in  the  premises,  upon  his  judgment,  and 
has  taken  a  sheriff's  certificate,  which  is  filed.  But  that 
does  not  affect  the  case,  in  the  view  I  take  of  it ;  for  if  John 
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Freyer*s  deed  is  void  as  against  the  plaintiff,  the  purchasei 
under  the  judgment  against  him  could  acquire  no  rights,  aa 
against  the  plaintiff,  unless  he  could  show,  what  the  com- 
plaint denies  ;  that  is,  that  she  purchased  with  notice  of  the 
unrecorded  deed. 

The  complaint  shows,  then,  that  the  plaintiff  is  a  pur- 
chaser for  value  of  the  premises,  without  notice  of  the  deed 
from  Crane  to  John  Freyer,  and  her  title  is  derived  through 
the  same  grantor,  Crane,  to  William  A.  Freyer,  and  from 
William  A.  Freyer  to  her ;  William  A.  Freyer  being  at  the 
time  of  the  conveyance  to  her,  in  possession  of  the  premises. 
The  plaintiff's  title  is  therefore  perfect,  as  against  the  deed 
to  John  Freyer,  that  deed  being  void  under  the  recording 
acts,  as  against  the  deed  to  her  from  William  A.  Freyer.  It 
seems  to  me  that  this  is  an  answer  to  the  case  made  by  the 
plaintiff's  complaint. 

I  do  not  see  what  cloud  there  is  upon  the  plaintiff's  title 
which  entitles  her  to  come  into  a  court  of  equity  and  ask  to 
have  the  whole  transaction  between  her  and  the  defendant 
set  aside  as  fraudulent.  If  her  complaint  is  true,  no  preju- 
dice can  result  to  her  by  reason  of  the  existence  of  the  unre- 
corded deed.  She  has  a  clear  record  title  under  the  same 
grantor,  and  is  in  possession  of  the  premises. 

The  plaintiff's  counsel  claims  that  this  case  falls  within 
tl|e  principle  of  the  cases  of  Byne  v.  Vivian,  (5  Ves.  604,) 
and  of  Ward  v.  Detoey,  (16  N.  Y.  Rep.  519;)  and  that 
this  outstanding  unrecorded  deed  is  such  a  cloud  upon  the 
plaintiff's  title  as  authorizes  the  court  to  set  aside  the  whole 
transaction.  In  order  to  consider  this  question  we  must 
first  presume  that  the  deed  will  be  recorded,  or  that  the 
judgment  creditor  who  has  purchased  the  interest  of  John 
Freyer  in  the  premises,  under  his  judgment,  will  commence 
an  action  of  ejectment  against  the  plaintiff  based  upon  the 
sheriff's  deed.  In  either  event,  in  what  position  will  the 
plaintiff  stand  ?  She  is  in  possession  under  a  deed  from 
William  A.  Freyer,  who  derived  his  title  from  George  Crau  . 
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The  deed  to  John  Freyer  was  also  from  Crane,  but  dated 
and  executed  prior  to  the  deed  to  William  A.  Freyer.  Both 
parties  derive  title  from  the  same  source,  and  the  plaintiff's 
is  recorded.  She  would  be  entirely  protected  by  the  record- 
ing act;  and  the  party  claiming  under  the  deed  to  John 
Freyer  could  not  in  any  manner  affect  her  title,  except  by 
proving  the  very  fact  which  she  denies  in  her  complaint,  viz  : 
that  at  the  time  she  took  her  deed  she  had  notice  of  the 
existence  of  the  unrecorded  deed  to  John  Freyer.  (Wood 
v.  Chapin,  3  Kern.  509.)  In  the  case  of  Syne  v.  Vivian, 
cited  by  the  plaintiff's  counsel,  the  decision  was  put  upon 
the  ground  that  the  annuity  bond  which  was  sought  to  be 
canceled  as  void  was  secured  by  a  mortgage  which  was  an 
incumbrance  upon  the  estate.  And  in  the  case  of  Ward  v. 
Dewey  the  court  refused  to  set  aside  the  mortgage  as  a  cloud 
upon  the  title,  as  the  defect  appeared  upon  the  record  through 
which  the  opposite  party  could  alone  claim  title,  and  there- 
fore the  mortgage  did  not  constitute  such  a  cloud  upon  the 
title  as  to  call  for  the  exercise  of  the  equitable  power  of  the 
court  to  remove  it.  But  this  is  not  a  bill  filed  to  remove  a 
cloud  from  the  title  to  the  plaintiff's  land.  The  object  of 
the  bill  is  to  set  aside  the  agreement  between  the  plaintiff 
and  Crane,  by  which  she  delivered  to  him  a  satisfaction  piece 
of  his  bond  and  mortgage,  and  paid  some  further  considera- 
tion for  the  conveyance  to  her  of  the  premises  in  question. 
No  complaint  is  made  that  she  was  induced  to  pay  more,  or 
did  pay  more,  than  the  land  was  worth,  or  was  in  any  respect 
cheated  or  defrauded  in  the  purchase,  except  that  there  was 
existing  at  the  time  she  made  the  bargain  with  Crane,  by 
which  she  received  the  title  to  the  premises,  the  outstanding 
deed  to  John  Freyer  unrecorded,  and  of  which  she  had  no 
notice.  The  force  of  the  complaint  shows  it  is  void  as 
against  the  plaintiff,  and  no  injury  of  which  the  law  can 
take  cognizance  is  stated  to  have  resulted  to  her  by  reason 
of  the  existence  of  the  deed.  Under  such  circumstances  I 
do  not  think  a  court  of  equity  is  called  upon  to  set  aside  the 
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coil  tract  between  the  plaintiff  and  defendants  as  fraudulent, 
upon  the  mere  suggestion  that  a  claim  will  be  made  against 
the  plaintiff  based  upon  a  deed  which  the  complaint  shows 
is  void  against  her.  The  court  will  exercise  that  power  only 
when  a  substantial  injury  has  been  done  by,  or  is  likely  to 
result  from  the  act  of  the  party  complained  of;  neither  of 
which,  in  my  opinion,  is  shown  by  the  complaint  here. 

I  am  therefore  of  the  opinion  that  the  complaint  should 
be  dismissed." 

From  the  judgment  entered  upon  this  decision  thfc  plaintiff 
appealed  to  the  general  term. 

Spencer  Gooding,  for  the  appellant. 
E.  M.  Morse,  for  the  respondents. 

By  the  Court,  WELLES,  J.  The  action  is  not  brought  to 
remove  a  cloud  on  the  plaintiff's  title.  So  far  from,  it  is 
among  other  things  to  have  her  title  cancelled  and  set  aside. 
The  gravamen  of  the  complaint  is  the  fraud  committed  upon 
the  plaintiff  by  Crane  and  W.  A.  Freyer,  by  which  she  was 
induced  to  cancel  her  bond  and  mortgage  against  Crane  and 
wife,  receive  a  conveyance  of  the  premises  from  W.  A.  Freyer, 
and  give  her  bond  and  a  mortgage  on  the  premises  to  Crane 
for  $245.58  and  her  promissory  notes  amounting  to  $154; 
and  the  prayer  of  the  complaint  is,  in  substance,  to  have  the 
satisfaction  of  the  bond  and  mortgage  given  by  Crane  and 
wife  to  her  canceled,  and  the  mortgage  adjudged  to  be  in 
full  force ;  her  bond  and  mortgage  to  Crane,  and  the  con- 
veyance of  the  premises  to  her  by  W.  A.  Freyer  and  wife 
adjudged  null  and  void;  that  Crane  and  W.  A.  Freyer  be 
adjudged  to  pay  her  $154  and  interest;  and  that  the  mort- 
gage from  Crane  and  wife  to  her  be  foreclosed,  &c. 

The  allegations  of  the  complaint  show  that  she  has  ac- 
quired a  perfect  title  to  the  premises  as  against  John  Freyer 
and  his  creditors,  and  no  complaint  is  made  that  her  pur- 
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chase  was  a  hard  or  unconscionable  one ;  that  she  agreed  to 
pay  too  much  for  the  land ;  or  that  it  was  not  made  volun- 
tarily on  her  part.  It  is  positively  averred  in  the  complaint 
that  the  plaintiff  took  her  deed  from  W.  A.  Freyer  and  wife 
in  ignorance  of  the  former  deed  from  Crane  and  wife  to  John 
Freyer,  which  last  deed  has  never  been  recorded.  The  deed 
from  W.  A.  Freyer  and  wife  to  the  plaintiff  was  duly  re- 
corded, a  few  days  after  it  was  given  ;  and  although,  I  be- 
lieve, it  is  not  positively  stated  that  she  has  taken  possession 
of  the  pr&nises  under  the  deed,  yet  such  is  the  fair  inference 
from  the  allegations  in  the  latter  part  of  the  complaint. 
The  only  imaginable  hindrance  or  objection  to  her  title  is 
the  prior  conveyance  from  Crane  and  wife  to  John  Freyer. 
If  she  took  her  deed  from  W.  A.  Freyer  in  good  faith  and 
in  ignorance  of  that  conveyance,  she  is  protected  by  the  re- 
cording acts  against  it.  If  she  knew  or  had  notice  of  it  she 
has  only  to  charge  her  misfortune  to  her  own  folly,  and  the 
court  will  not  relieve  her.  She  has  a  perfect  record  title,  if 
her  statements  are  to  be  taken  as  true.  The  case  is  to  be 
treated  as  if  Crane,  at  the  time  he  conveyed  to  W.  A.  Freyer, 
owned  the  premises  or  had  never  conveyed  them.  His  con- 
veyance to  John  Freyer  is  void  as  to  the  plaintiff,  and  does 
not  and  never  can  operate  as  even  a  color  or  shadow  of  title 
in  any  one,  as  against  the  plaintiff's  title.  She  has  not 
therefore  been  damnified  in  any  sense  that  a  court  of  equity 
can  recognize,  which  is  indispensable  to  her  right  to  main- 
tain this  action. 

For  these  reasons,  and  those  stated  in  the  opinion  of  the 
learned  referee,  I  think  the  judgment  should  be  affirmed. 

Ordered  accordingly. 

[MONROE  GENERAL  TERM,  September  7,  1863.    E.  Darwin  Smith,  Johnto* 
and  Welles,  Justices.] 
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A  testator,  by  the  4th  clause  of  his  will,  devised  as  follows:  "  I  give  and  de- 
vise to  my  son-in-law  J.  M.  the  house  and  lot  I  now  occupy,  &c.  to  be 
used  and  enjoyed  by  him  during  the  term  of  his  natural  life,  and  from  and 
immediately  after  his  decease  I  give  and  devise  the  same  to  8.  the  daugh- 
ter of  said  J.  M.,  her  heirs  and  assigns  forever.  It  is  my  wish,  however, 
that  so  long  as  the  house  shall  remain  in  the  actual  occupation  of  said  J.  M., 
and  his  sister  E.  H.  shall  remain  a  widow,  and  otherwise  unprovided  for, 
the  said  E.  H,  shall  have  the  free  and  full  use  of  the  east  chamber  thereof, 
for  her  sole  and  individual  purpose  ;  but  nothing  herein  contained  shall 
be  construed  to  prevent  the  said  J.  M.  from  selling  the  said  house  and  lot 
and  giving  full  possession  thereof  whenever  his  and  his  daughter's  interest 
may  be  promoted  thereby." 

Held  that  the  testator  did  not  intend  to  confer  upon  J.  M.  the  power  to  sell 
in  fee,  but  only  to  limit  E.  H.'s  right  to  the  possession  of  the  east  chamber 
in  the  event  of  J.  M.'s  selling  or  leasing  his  life  estate. 

And  that  S.  took  a  vested  remainder  in  fee,  which,  upon  her  dying  intestate, 
descended  to  her  only  child  and  heir  at  law,  and  upon  the  death  of  J.  M., 
the  tenant  for  life,  such  remainder  became  a  fee  simple  absolute. 

THIS  was  an  action  to  recover  the  possession  of  a  lot  of 
land  in  the  village  of  Seneca  Falls,  and  was  tried  be- 
fore the  court,  without  a  jury.  The  judge  found  the  follow- 
ing facts,  viz :  on  the  30th  day  of  November,  1849,  Peter 
Miller,  who  was  the  owner  of  the  premises  in  question,  made 
his  last  will  and  testament  in  writing,  and  died  May  17, 
1852.  By  the  fourth  clause  of  his  will  he  devised  as  follows  : 
"  Fourthly,  I  give  and  devise  to  my  son-in  law,  Jonathan 
Metcalf,  the  house  and  lot  I  now  occupy  in  the  village  of  Seneca 
Falls,  known  as  the  parsonage,  to  be  used  and  enjoyed  by 
him  during  the  term  of  his  natural  life,  and  from  and  imme- 
diately after  his  decease  I  give  and  devise  the  same  to  my 
grand-daughter,  Sophia,  daughter  of  said  Jonathan,  her  heirs 
and  assigns  forever.  It  is  my  wish,  however,  that  so  long  as 
the  house  shall  remain  in  the  actual  occupation  of  said  Jon- 
athan, and  his  sister,  Elizabeth  Howe,  shall  remain  a  widow, 
and  otherwise  unprovided  for,  that  the  said  Elizabeth  shall 
have  the  free  and  full  use  of  the  east  chamber  thereof  for 
her  sole  and  individual  purpose,  but  nothing  herein  contain- 
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ed  shall  be  construed  to  prevent  the  said  Jonathan  from  leas- 
ing and  selling  the  house  and  lot  and  the  giving  full  possess- 
ion thereof,  whenever  his  and  his  daughter's  interest  may  be 
promoted  thereby." 

The  plaintiff,  James  B.  Carter,  intermarried  with  said 
Sophia  Metcalf,  and  they  lived  and  cohabited  together  as 
husband  and  wife  until  May  31,  1859,  when  said  Sophia  died 
intestate,  leaving  an  infant  child,  her  surviving,  named  Hattie 
Sophia  Carter,  who  was  her  only  child  and  heir  at  law,  and 
was  the  daughter  of  the  plaintiff  and  the  offspring  of  said 
marriage.  Said  Hattie  Sophia  Carter  died  intestate,  Sep- 
tember 27,  1859.  Said  Jonathan  Metcalf,  devisee  for  life,- 
named  in  said  will,  died  in  December,  1861.  After  the  death 
of  Peter  Miller  saicl  Jonathan  entered  and  occupied  the  prem- 
ises for  a  time,  under  said  provision  in  the  will.  On  the  21st 
of  February,  1860,  he  executed  and  delivered  a  deed  with 
covenants  of  warranty,  purporting  to  convey  said  premises  to 
Willard  Metcalf  in  fee  simple  absolute.  On  the  30th  April, 

1861,  said  Willard  Metcalf  and  wife  executed  and  delivered 
to  the  defendant  Joseph  Metcalf  a  quit-claim  deed  purport- 
ing to  convey  his  interest  in  the  premises  to  the  defendant 
Joseph  Metcalf.     This  was  action  commenced  February  19, 

1862,  at  which  time  Samuel  Hunt  was  the  actual  occupant  of 
said  premises,  holding  as  the  tenant  of  the  defendant  Joseph 
Metcalf,  who  then  claimed  to  have  some  title  or  interest  in 
the  premises  adverse  to  the  plaintiff. 

As  a  conclusion  of  law,  the  judge  found  and  adjudged 
that  the  plaintiff,  at  the  time  of  commencing  this  action,  and 
immediately  after  the  death  of  said  Jonathan  Metcalf,  was, 
and  still  is,  the  owner  in  fee  simple  absolute  of  said  premises, 
and  is  entitled  to  recover  the  possession  thereof.  That  the 
defendants  wrongfully  and  unlawfully  withheld  from  the 
plaintiff  the  possession  of  said  premises,  and  that  the  plaintiff 
was  entitled  to  recover  against  the  defendants,  for  the  rents 
and  profits  of  the  premises,  the  sum  of  $22.50,  with  costs 
Judgment  being  entered  accordingly,  the  defendants  appealed 
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T.  R.  Strong,  for  the  appellants. 

J.  K.  Richardson,  for  the  respondent. 

By  the  Court,  WELLES,  J.  The  will  of  Peter  Miller  gave 
a  life  estate  in  the  premises  in  question  to  Jonathan  Metcalf, 
with  remainder  in  fee  to  his  daughter  Sophia.  Whether 
such  remainder  was  vested,  or  contingent,  depending  upon 
the  fact  of  a  sale  by  Jonathan,  is  one  of  the  questions  to  be 
considered.  And  this  depends  entirely  upon  the  question 
whether  the  testator  intended,  in  any  event,  to  confer  upon 
him  a  power  to  sell  and  convey  the  premises  in  fee.  If  the  will 
contains  such  a  power,  the  remainder  was  clearly  contingent ; 
if  not,  it  was  vested,  and  upon  the  death  of  Jonathan  and  of 
Sophia,  intestate,  the  descent  would  be  cast  upon  her  heir. 
The  will  does  not  contain  any  express  power  to  sell,  but  it  is 
claimed  on  behalf  of  the  defendants  that  it  does  contain  such 
power  by  implication. 

After  the  best  examination  and  consideration  which  I  have 
been  able  to  give  the  question  I  have  come  to  the  conclusion 
that  no  such  power  is  to  be  found  in  the  will,  either  express 
or  implied.  If  it  can  be  discovered,  by  an  examination  of 
the  whole  will,  that  the  testator  intended  to  confer  upon  his 
son-in-law,  Jonathan  Metcalf,  the  power  to  sell  and  convey 
the  premises  in  fee,  such  intention  must  prevail,  although  it 
may  involve  an  apparent  repugnancy  with  other  provisions, 
and  although  the  consequence  may  be  to  defeat  the  remain- 
der given  to  Sophia.  In  the  interpretation  of  wills,  such 
construction  is  to  be  given  as  to  give  effect  to  every  express- 
ion the  will  contains,  if  it  may  be  done ;  and  to  adopt  such 
a  construction,  if  possible,  as  shall  harmonize  the  different 
parts  and  provisions  without  violating  the  plain  and  obvious 
intention  of  the  testator.  This,  I  think,  can  be  done  in  the 
present  case. 

It  will  be  seen  by  the  clause  of  the  will  out  of  which  these 
questions  arise,  that  while  the  testator  desired  to  provide  to 
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&ome  extent  for  Mrs.  Howe  by  allowing  her  the  use  of  one  of 
the  rooms  of  the  house,  he  did  not  intend  thereby  to  prohibit 
his  son-in-law  from  exercising  his  right  to  sell  or  lease  his 
life  estate  which  had  been  given,  or,  in  case  of  such  sale  or 
lease,  from  giving  full  possession.  He  would  have  the  un- 
doubted right  to  sell  his  life  estate,  in  case  nothing  had  been 
said  in  the  will  about  selling  ;  but  to  preclude  all  question 
and  controversy  which  might  arise  in  case  the  interest  of  the 
two  devisees — his  son-in-law  and  grand-daughter — might  be 
promoted  by  leasing  or  selling,  and  in  either  case,  of  giving 
full  possession,  he  inserts  the  clause  which  the  defendants 
claim  includes  an  implied  power  to  sell,  by  way  of  qualifying 
the  provision  for  Mrs.  Howe  and  of  determining  or  putting 
an  end  to  her  right  to  the  possession  of  the  room  he  had 
assigned  her.  After  giving  in  explicit  terms  the  life  estate  to 
Jonathan  and  the  remainder  in  fee  to  Sophia,  the  testator 
proceeds  immediately  as  follows :  "  It  is  my  wish,  however, 
that  so  long  as  the  house  shall  remain  in  the  actual  occu- 
pation of  said  Jonathan,  and  his  sister  Elizabeth  Howe 
shall  remain  a  widow  and  otherwise  unprovided  for,  that  the 
said  Elizabeth  shall  have  the  free  and  full  use  of  the  east 
chamber  thereof  for  her  sole  and  individual  purpose,  but 
nothing  herein  contained  shall  be  construed  to  prevent  the 
said  Jonathan  from  leasing  and  selling  the  said  house  and 
lot,  and  the  giving  full  possession  thereof,  whenever  his  and 
his  daughter's  interest  may  be  promoted  thereby." 

It  seems  quite  clear  to  me  that  the  language  cannot  be 
tortured  into  a  power  to  sell  in  fee,  but  that  it  can  be  regard- 
ed only  as  a  proviso,  unnecessarily  inserted  as  I  think,  but 
done  by  way  of  abundant  caution,  with  a  view  to  limit  Mrs. 
Howe's  right  to  the  possession  of  the  east  chamber  of  the 
house  in  the  event  of  his  selling  or  leasing  his  life  estate. 

This  view  leaves  all  the  parts  of  the  fourth  clause  of  the 
will  in  perfect  harmony,  and  secures  to  the  testator's  grand- 
daughter a  vested  remainder  in  fee,  which  I  think  was  his 
intention. 
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UporTthe  death  of  Sophia  Carter  intestate,  her  estate  in 
remainder  descended  to  her  daughter  Hattie  Sophia,  her  only 
child  and  heir  at  law.  By  the  death  of  Hattie  the  same 
estate  was  cast  upon  the  plaintiff,  her  father,  and  upon  the 
death  of  Jonathan  Metcalf,  the  tenant  for  life,  the  particular 
estate  upon  which  the  remainder  rested  was  terminated  and 
the  remainder  then  in  the  plaintiff  became  a  fee  simple  ab- 
solute, as  the  justice  who  tried  the  cause  has  found. 

A  point  is  now  made  in  behalf  of  the  defendant  Joseph 
Metcalf,  to  the  effect  that  he  was  not  in  possession  of  the 
premises  at  the  time  of  the  commencement  of  the  action,  and 
that  they  were  in  the  actual  occupation  of  the  defendant 
Hunt.  It  appeared  that  the  defendant  Hunt  was  in  pos- 
session under  the  defendant  Metcalf,  who  then  claimed  to 
have  some  title  or  interest  in  the  premises  adverse  to  the 
plaintiff.  This  objection,  if  taken  in  season,  would,  under 
the  revised  statutes,  have  been  available  to  the  defendant 
Metcalf,  (2  R.  S.  304,  §  4 ;)  but  I  think  it  comes  too  late. 
From  all  I  can  discover  in  the  papers,  this  is  the  first  time 
the  question  has  been  raised  or  alluded  to.  If  it  had  been 
taken  at  the  trial  non  constat  but  the  objection  might  have 
been  obviated,  or  that  the  plaintiff  would  have  taken  judg- 
ment against  Hunt  alone. 

But  the  118th  section  of  the  code  provides  that  any  per- 
son may  be  made  a  defendant  who  has  or  claims  an  interest 
in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a  neces- 
sary party  to  a  complete  determination  or  settlement  of  the 
questions  involved  therein.  This  provision  amply  justified 
the  plaintiff  in  making  Joseph  Metcalf  a  party  defendant. 
The  judgment  should  be  affirmed. 

Ordered  accordingly. 

[MONROE  GENERAL  TERM,  September  7,  1863.  E.  Darwin  Smith,  Johnson 
and  WeHet,  Justices.] 
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A  lease  of  a  saw  mill  contained  a  stipulation  that  the  lessor,  in  case  of  a  sale 
of  the  property,  might  at  any  time  terminate  the  lease,  by  notice ;  and 
that  the  lessee  should  haVe  two  months'  notice  to  "saw  out,"  and  then,  if 
any  logs  remained  over,  he  should  either  have  the  privilege  to  continue  in 
possession  (at  the  lessor's  option)  at  the  same  rate  of  rent,  till  the  logs 
"on  hand"  were  sawed,  or  should  be  allowed  the  extra  cost  of  teaming 
said  logs  to  another  mill  and  of  getting  them  sawed  there.  Held  that  the 
lessor  having  subsequently  sold  the  mill,  and  demanded  possession  thereof, 
he  thereby  determined  his  election,  under  the  agreement,  to  pay  for  re- 
moving the  logs  left  over,  and  getting  them  sawed  at  another  mill. 

Held,  also,  that  the  stipulation  must  be  held  to  include  all  logs  which  the 
lessee  had  procured  for  the  purpose  of  manufacturing  at  that  mill,  whether 
they  were  lying  in  the  mill  yard,  or  in  the  basin  where  logs  for  that  pur- 
pose were  usually  kept,  or  were  in  course  of  transportation  to  said  yard 
or  basin  ;  provided  they  had  been  procured  before  the  giving  of  the  notice, 
in  the  usual  course  of  business  of  the  lessee,  and  belonged  to  him,  and 
were  in  the  mill  yard  or  the  basin,  at  the  expiration  of  the  two  months. 

And  that  the  lessee  was  entitled  to  recover  of  the  lessor  the  expense  of 
removing  the  logs  so  left  over,  and  of  sawing  them  elsewhere,  without 
waiting  until  such  expense  had  been  actually  incurred  by  him. 

Held,  further,  that  the  lessee  might  maintain  his  action,  and  recover  the 
entire  difference  between  the  cost  of  manufacturing  the  logs  on  the  demised 
premises,  and  of  getting  them  removed  and  sawed  elsewhere ;  even  though 
he  had  taken  another  person  into  partnership  in  the  business  and  the  logs 
had  become  partnership  property,  before  making  a  new  contract  for  their 
manufacture,  and  such  new  contract  was  made  in  the  name  of  the  part- 
nership; it  not  appearing  that  the  claim  of  the  lessee  for  damages  had 
been  assigned. 

ACTION  to  recover  damages  for  breach  of  an  agreement 
contained  in  a  lease.  On  the  8th  of  July,  1858,  the 
defendant  leased  to  the  plaintiff  the  "Jones  saw  mill,"  in 
Eochester,  and  two  lots  of  land  adjoining,  for  the  term  of 
three  years ;  but  by  a  memorandum  indorsed  upon  the  lease, 
and  by  reference  made  a  part  thereof,  it  was  agreed  that  the 
lessor  might,  upon  a  sale  of  the  property,  terminate  the 
lease  by  notice  thereof  to  the  lessee ;  but  the  latter  should 
have  two  months'  notice  to  "saw  out/'  of  water  time,  and 
then,  if  any  logs  remained  over,  he  should  either  have  the 
privilege  to  continue  in  possession  (at  the  option  of  the 
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lessor)  at  the  same  rate  of  rent  till  the  logs  on  hand  were 
sawed,  or  should  be  allowed  the  extra  expense  of  teaming 
said  logs  to  another  mill,  and  the  extra  expense  incurred 
of  sawing  said  logs  at  another  mill.  On  the  15th  day  <>i 
August,  1860,  the  defendant  sold  the  mill  and  premises 
described  in  the  lease,  and  thereby  terminated  the  lease,  as 
therein  provided,  of  which  sale  he  gave  the  plaintiff  notice. 
The  plaintiff  remained  in  possession  of  the  mill  during  two 
months  thereafter.  He  ran  the  mill  to  its  fullest  capacity, 
"but  during  the  two  months  cut  sixty  thousand  feet  of  logs 
which  he  purchased  after  notice  was  given,  to  enable  him  to 
supply  orders  during  that  time  for  varieties  of  lumber  not 
contained  in  his  assortment  at  the  time  he  received  the 
notice."  Notwithstanding  this,  at  the  end  of  the  two  months 
he  had  cut  up  all  the  logs  which  were  in  the  mill  yard,  but 
had  others,  amounting  to  225,000  feet,  in  two  basins,  which 
had  been  purchased  before  notice  was  given,  but  had  not 
then  arrived,  and  the  extra  cost  of  sawing  which  would 
amount  to  $509.38.  The  action  was  brought  to  recover  that 
sum.  It  was  proved  that  after  the  purchase  of  the  logs  the 
plaintiff  transferred  to  his  brother  Charles  an  interest  in  the 
logs  on  hand,  and  in  the  lumber  business,  and  that  on  and 
after  October  19,  1860,  it  was  conducted  in  the  name  of 
George  W.  Crouch  &  Brother.  The  defendant  moved  for  a 
nonsuit,  which  was  denied.  Evidence  was  given  upon  the 
question  of  damages.  The  court  charged  the  jury  that  the 
provision  in  the  memorandum  on  the  back  of  the  lease,  in 
respect  to  "logs  lying  over"  and  "logs  on  land,"  after  the 
expiration  of  the  two  months  from  the  date  of  the  notice, 
must  be  held  to  include  all  logs  which  the  plaintiff  had 
procured  for  the  purpose  of  manufacturing  at  that  mill, 
whether  they  were  lying  in  the  mill  yard  or  in  the  basin 
where  logs  for  that  purpose  were  usually  kept,  or  were  in 
course  of  transportation  to  said  yard  or  basin,  or  were  lying 
elsewhere,  ready  for  transportation,  provided  they  had  been 
procured  before  the  giving  of  the  notice,  in  the  usual  course 


96  CASES  IN  THE  SUPREME  COURT. 


Crouch  v.  Parker. 


of  business,  and  belonged  to  the  plaintiff  and  were  in  the 
mill  yard  or  the  basin,  at  the  expiration  of  such  two  months. 
That  the  plaintiff  was  entitled  to  recover  the  entire  difference 
between  the  actual  and  the  necessary  cost  to  him  of  manu- 
facturing the  logs  at  the  Falls  mill  and  procuring  them  to 
be  manufactured  elsewhere ;  and  that  such  cost  was  deemed 
to  have  been  incurred  by  the  plaintiff,  within  the  intent  and 
meaning  of  the  stipulation,  provided  the  logs  were  actually 
manufactured  under  such  contract,  afterwards.  That  the 
plaintiff  might  maintain  his  action,  and  recover  the  entire 
difference,  even  though  he  had  taken  another  person  into 
partnership  in  the  business,  and  the  logs  had  become  part- 
nership property  before  the  new  contract  for  their  manufac- 
ture had  been  made,  and  such  new  contract  was  made  in  the 
name  of  the  partnership.  The  defendant  excepted  separately 
to  each  portion  of  the  above  charge.  The  jury  found  a  ver- 
dict for  the  plaintiff  for  $509.38,  and  the  court  ordered  the 
exceptions  to  be  heard  in  the  first  instance  at  a  general  term ; 
and  that  judgment  be  in  the  meantime  suspended. 

George  F.  Danforth,  for  the  defendant. 
William  F.  Cogswell,  for  the  plaintiff. 

By  the  Court,  WELLES,  J.  The  motion  for  a  nonsuit  was 
properly  denied  No  grounds  for  the  motion  were  stated, 
and  enough  appeared  to  require  that  the  cause  be  submitted 
to  the  jury.  The  fact  that  after  the  plaintiff's  cause  of 
action  had  accrued  he  transferred  an  interest  in  the  logs  on 
hand  to  his  brother  did  not  give  to  the  latter  any  interest  in 
the  cause  of  action.  The  defendant's  contract  for  a  breach 
of  which  the  action  was  brought,  was  made  with  the  plain- 
tiff, and  no  part  of  the  plaintiff's  claim  for  damages  for  such 
breach  appears  to  have  been  assigned.  Besides,  the  objec- 
tion is  not  set  up  in  the  answer,  and  nowhere  appears  in  the 
pleadings.  (Code,  §§  144,  147,  148.) 
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The  plaintiff  testified  that  at  the  expiration  of  the  two 
months  mentioned  in  the  agreement  indorsed  on  the  lease, 
he  had  two  basins  filled  with  logs  amounting  to  225,000  feet. 
These,  I  infer  from  the  plaintiff's  evidence,  were  purchased 
the  winter  before  and  paid  for  by  the  plaintiff.  They  were 
therefore  on  hand  at  the  expiration  of  the  two  months  and 
when  the  plaintiff  gave  up  possession  of  the  mill  on  the 
defendant's  demand.  By  demanding  the  possession,  the  de- 
fendant determined  his  election  under  the  agreement,  to  pay 
for  removing  the  logs  and  getting  them  sawed  at  another  mill. 

On  this  state  of  facts  I  think  the  plaintiff  would  be  liable 
to  pay  what  the  expense  would  bfe  of  removing  and  sawing 
the  225,000  feet  of  logs,  deducting  the  60,000  sawed  within 
the  two  months  which  were  purchased  after  the  notice.  And 
the  plaintiff  would  not  be  bound  to  wait  until  such  expense 
should  be  actually  incurred  by  him.  I  think  the  charge  of 
the  judge  was  in  all  respects  correct. 

We  cannot,  on  a  bill  of  exceptions,  review  the  evidence  at 
the  general  term,  to  see  whether  the  damages  are  excessive. 
And  if  it  were  competent  for  us  to  do  so,  we  could  not,  for 
the  reason  that  the  case  does  not  profess  to  contain  the  evi 
dence  on  the  question  of  damages.  A  new  trial  should 
therefore  be  denied,  and  judgment  for  the  plaintiff  on  the 
verdict  should  be  entered. 

Ordered  accordingly. 

[MONROE  GENERAL  TERM,  September  7,  1863.  Johnton,  J.  0.  Smith  and 
Welles,  Justices.] 
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A  contract  for  the  sale  of  goods  for  the  price  of  fifty  dollars  or  more  is  not 
taken  out  of  the  statute  of  frauds  by  the  payment  of  a  part  of  the  purchase 
money,  by  the  buyer,  unless  the  payment  is  made  at  the  time  of  making 
the  contract.  A  payment  afterwards  will  not  avoid  the  statute.  JOHN- 
SON, J.  dissented. 

The  plaintiff  and  defendant,  in  August,  1861,  made  a  parol  agreement  for  the 
sale  by  the  former  to  the  latter  of  fifteen  head  of  cattle  then  on  the  plain- 
tiff's farm,  but  not  present,  or  in  sight ;  the  parties  agreeing  upon  the 
price,  which  was  over  $50,  and  was  to  be  paid  on  the  1st  of  December 
thereafter,  unless  the  defendant  should  sooner  take  the  cattle  away.  The 
plaintiff  agreed  to  keep  the  cattle  until  that  time,  unless  the  defendant 
Should  choose  to  take  them  away  before.  The  defendant  never  took  any 
of  the  cattle  away.  Hold,  in  an  action  to  recover  the  price,  that  there 
was  no  delivery  and  acceptance  of  the  cattle,  within  the  meaning  of  the 
statute  of  frauds  ;  and  that  the  sale  was  therefore  void. 

MOTION  by  the  defendant  for  a  new  trial,  on  a  case  and 
exceptions,  ordered  at  the  circuit  to  be  heard  at  the  gen- 
eral term,  in  the  first  instance.  The  complaint  was  on  an 
executed  contract  for  the  sale  and  delivery  of  cattle  by  the 
plaintiff  to  the  defendant,  and  the  plaintiff  sought  to  recover 
the  price.  The  answer  was  a  general  denial ;  that  the  plain- 
tiff did  not  deliver  the  cattle ;  and  that  they  were  lost  by 
the  plaintiff's  negligence.  On  the  trial  it  appeared  that  in 
August,  1861,  the  defendant  came  to  the  plaintiff's  house, 
to  negotiate  for  the  ^purchase  of  fifteen  head  of  cattle,  be- 
longing to  the  plaintiff,  and  offered  him  $290  for  the  lot. 
'The  plaintiff  agreed  to  accept  the  offer.  The  defendant  said 
he  was  butchering,  and  wanted  the  cattle  so  that  when  they 
got  scarce  he  could  come  and  got  them ;  and  if  at  any  time 
before  the  1st  of  December  he  wanted  them,  or  any  of  them, 
he  could  come  and  get  them.  The  cattle  were  to  be  kept  by 
the  plaintiff,  on  his  farm,  until  the  1st  of  December,  unless 
the  defendant  should  want  them  sooner.  The  price  was  to 
be  paid  on  the  1st  of  December,  and  he  was  not  to  pay  for 
them  until  that  time,  unless  he  should  previously  take  them 
all  away.  The  defendant  asked  the  plaintiff  if  he  wanted 
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«ome  money,  to  bind  the  bargain,  and  the  plaintiff  said  he 
did  not  care  about  it  then,  as  their  words  were  good  for 
the  bargain.  At  the  time  of  this  talk  the  parties  were  in  the 
road,  the  defendant  sitting  in  his  wagon,  and  the  cattle  were 
on  the  plaintiff's  farm,  some  50  to  60  rods  from  them.  The 
defendant  was  not  to  pay  the  plaintiff  for  keeping  the  cattle. 
No  writing  was  made,  and  no  money  paid,  and  no  delivery  of 
the  cattle  made,  to  the  defendant.  A  day  or  two  after  this, 
the  plaintiff  met  the  defendant,  at  Painted  Post,  and  told 
him  he  wanted  some  money.  The  defendant  said  "  You  are 
not  afraid  I  am  going  to  back  out  ?"  The  plaintiff  replied 
"  No  ;  but  it  is  best  we  bind  the  bargain,  so  there  will  be  no 
chance  to  back  out."  The  plaintiff  wanted  five  dollars.  The 
defendant  paid  him  three  dollars  then,  and  two  more  about 
two  weeks  afterwards.  The  same  day  the  first  payment  of 
three  dollars  was  made,  the  defendant  directed  the  plaintiff  to 
put  the  cattle  on  the  flats,  thus  changing  them  from  one  pas- 
ture to  another  ;  and  he  afterwards  directed  the  plaintiff  to 
change  them  from  one  pasture  to  another,  and  to  divide  the 
cattle,  and  put  part  of  them  on  the  plains,  and  part  of  them 
on  the  flats,  of  his  farm,  which  was  done.  The  last  of  Sep- 
tember, 1861,  there  came  a  heavy  flood  in  the  river  near  where 
the  cattle  were,  and  seven  of  the  fifteen  head  were  swept  off 
and  drowned. 

After  the  plaintiff  had  rested,  the  defendant  moved  for  a 
nonsuit,  on  these  grounds  :  1.  That  the  plaintiff  had  failed 
to  prove  a  cause  of  action.  2.  The  contract  proved  was  ,vqid 
by  the  statute  of  frauds,  inasmuch  as  there  was  no  note  or 
memorandum  in  writing,  and  there  was  no  delivery  of  any 
part  of  the  property  bargained  for ;  nor  was  any  part  of  the 
purchase  money  paid  at  the  time.  3.  The  complaint  was  on 
an  executed  contract,  while  the  contract  proved  was  entirely 
an  executory  contract.  4.  The  agreement  proved  was  an  ex- 
ecutory contract,  for  a  future  sale  and  delivery  of  the  cattle, 
and  the  plaintiff  had  shown  neither  a  performance  nor  a  ten- 
der of  performance,  but  on  the  contrary  had  shown  that  he 
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was  unable  to  deliver  the  cattle  at  the  time  stipulated.    The 
court  denied  the  motion. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff,  for 
$292.48. 

C.  F.  Platt,  for  the  plaintiff. 

D.  Rumsey,  for  the  defendant. 

WELLES,  J.  The  action  was  brought  to  recover  the  price 
of  the  cattle  in  question,  as  upon  the  sale  and  delivery  thereof. 
After  the  plaintiff  had  given  his  evidence  and  rested,  the  de- 
fendant's counsel  moved  for  a  nonsuit,  on  the  grounds  that 
the  contract  proved  was  void  by  the  statute  of  frauds,  inas- 
much as  there  was  no  note  or  memorandum  in  writing,  and 
there  was  no  delivery  of  any  part  of  the  property  bargained 
for,  nor  was  any  part  of  the  purchase  money  paid  at  the  time. 
Also,  that  the  agreement  proved  was  an  executory  contract 
for  a  future  sale  and  delivery  of  the  cattle,  and  the  plaintiff 
had  shown  neither  a  performance  nqr  a  tender  of  perform- 
ance, but  on  the  contrary,  had  shown  that  he  was  unable  to 
deliver  the  cattle  at  the  time  stipulated.  The  court  denied 
the  motion  for  a  nonsuit,  and  the  defendant's  counsel  ex- 
cepted.  The  defendant's  evidence  did  not  materially  change 
the  case. 

The  statute  provides  that  "  every  contract  for  the  sale  of 
uny  goods,  chattels  or  things  in  action  for  the  price  of  fifty 
dollars  or  more,  shall  be  void,  unless  ;  1.  A  note  or  memo- 
randum of  such  contract  be  made  in  writing  and  be  subscribed 
by  the  parties  to  be  charged  thereby ;  or,  2.  Unless  the  buyer 
shall  accept  and  receive  part  of  such  goods,  or  the  evidences 
or  some  of  them  of  such  things  in  action  ;  or  3.  Unless  the 
buyer  shall  at  the  time  pay  some  part  of  the  purchase  money." 
(2  R.  S.  136,  §  3.) 

There  was  no  note  or  memorandum  in  writing  of  the  con- 
tract of  sale,  and  the  price  of  the  property  exceeded  fifty  dol- 
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lars.  Unless,  therefore,  the  defendant  accepted  or  received 
some  part  of  the  cattle  in  question,  or  paid  at  the  time  of  the 
contract  of  sale,  some  part  of  the  purchase  money,  the  con- 
tract of  sale  was  void. 

1.  In  my  opinion  the  evidence  did  not  show  a  delivery  or 
acceptance  of  the  cattle,  or  any  part  of  them.  Nothing  was 
actually  done  by  the  parties  towards  a  delivery  or  acceptance. 
The  cattle  were  not  present,  but  were  all  on  the  plains,  about 
fifty  or  sixty  rods  from  where  the  parties  were  at  the  time 
they  made  and  concluded  the  contract,  and  it  does  not  appear 
that  they  were  in  sight.  The  plaintiff  testified  that  the  de- 
fendant had  seen  them  on  a  former  day,  and  it  is  fairly  infer- 
able that  if  they  were  in  sight  at  the  time  the  agreement  was 
made  the  plaintiff  would  have  so  testified.  The  plaintiff  was 
bound  by  the  contract  to  retain  the  cattle  in  his  possession, 
on  his  farm,  until  the  first  day  of  December  then  next,  unless 
the  defendant  chose  to  call  for  some  of  them  before  that  time. 
He  therefore  had  no  right  to  deliver  them,  and  the  defendant 
had  the  right  to  refuse  to  receive  them  sooner  than  that  time. 
The  defendant  never  has  received  them,  or  any  one  of  them,  at 
any  time.  The  parol  contract  for  the  sale  of  the  cattle  was  made 
in  the  latter  part  of  August,  1861.  The  case,  on  the  question 
of  acceptance,  cannot  .be  distinguished  in  principle  from  Shin- 
dler  v.  Houston,  (1  N.  T.  Rep.  261.)  Here,  as  in  that  case, 
there  was  nothing  but  words  to  indicate  a  delivery  or  accept- 
ance. The  idea  that  after  the  contract  was  completed  the 
plaintiff  became  the  bailee  of  the  defendant  in  respect  to  the 
cattle  in  question,  and  that  the  possession  of  the  property  by 
the  plaintiff  was,  by  force  of  that  relation,  the  possession  of 
the  defendant,  cannot,  it  seems  to  me,  be  entertained.  No 
such  idea  seems  to  have  entered  into  the  minds  of  the  parties, 
both  of  whom  regarded  a  part  payment  as  necessary  to  bind 
the  bargain.  If  there  had  been  an  acceptance  of  the  posses- 
sion by  the  defendant,  of  any  part  of  the  property  claimed  to 
have  been  sold,  no  payment  would  have  been  necessary  to 
render  the  contract  valid.  The  parties  evidently  trusted  to 
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the  parol  engagement  of  each  other  to  carry  into  effect  an 
agreement  which  neither  regarded  as  binding  in  law.  If  the 
plaintiff  can  in  this  case  be  regarded  as  standing  in  the  rela- 
tion of  bailee  of  the  property,  it  is  not  perceived  how  any  case 
where  there  is  no  actual  possession  by  the  buyer,  either  man- 
ual or  symbolical,  can  fall  under  the  condemnation  of  the 
statute.  In  the  case  of  Shindler  v.  Houston,  (supra,}  it 
would  have  been  the  easiest  thing  in  the  world  for  the  vendee 
of  the  lumber  to  have  said  to  the  vendor,  "  I  make  you  my 
bailee  of  this  lumber  until  paid  for ;"  or  for  the  vendor  to 
have  said  to  the  vendee,  "  I  will  act  as  your  bailee  until  you 
pay  for  it ;"  and  yet  no  one,  I  apprehend,  would  contend 
that  the  vendor's  case  would  have  been  thereby  "strengthened. 
The  difficulty  would  remain  that  there  was  no  actual  manual 
change  of  possession,  or  symbolical  delivery,  one  of  which  is 
indispensable  in  order  to  satisfy  the  statute.  Mere  words 
will  never  accomplish  it.  I  conclude  upon  this  point  by  re- 
ferring to  the  authorities  cited  by  Judge  Wright  in  the  case 
of  Shindler  v.  Houston,  upon  pages  271  and  272  of  the  re- 
port of  that  case. 

2.  No  part  of  the  purchase  money  was  paid  at  the  time  of 
the  alleged  contract  of  sale.  After  the  contract  was  concluded, 
the  defendant  asked  the  plaintiff  if  he  wanted  any  money  to 
bind  the  bargain  ;  to  which  the  plaintiff  replied  he  did  not 
care  about  it  at  that  time,  as  their  words  were  good  for  the 
bargain.  The  defendant  then  went  home,  and  nothing  was 
said  or  done  on  that  day,  on  the  subject  of  payment  by  the 
defendant,  of  any  thing  on  the  contract.  The  next  day,  or 
the  next  day  but  one,  the  plaintiff  asked  the  defendant  for 
five  dollars  to  bind  the  bargain,  when  the  defendant  paid  him 
three  dollars,  and  in  about  two  weeks  afterwards  he  paid  him 
two  dollars  more. 

To  take  the  case  out  of  the  statute  by  a  part  payment, 
such  payment  must  be  made  at  the  time  of  the  contract. 
This  is  the  express  language  of  the  statute,  and  to  show  tha\ 
such  was  the  intention  of  the  legislature,  it  is  only  necessary 
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to  refer  to  the  revisers'  notes.  The  section  as  originally  re- 
ported by  the  revisers  provided  that  the  goods  &c.  should  be 
accepted  and  received  at  the  time.  The  words,  at  the  time, 
were  stricken  out  by  the  legislature.  The  words  requiring 
the  payment  of  some  part  of  the  purchase  money  at  the  time 
of  the  contract  were  ii>  the  original  report  of  the  section,  and 
were  retained  by  the  legislature.  (Notes  of  Revisers,  3  R.  S. 
2d  ed.  656,  657.)  The  provisions  of  the  statute,  on  the  sub- 
ject, which  were  in  force  at  the  time  the  revised  statutes 
took  effect,  merely  declared  the  contract  "  not  good,  except 
the  buyer  shall  accept  and  actually  receive  part  of  the  goods 
sold,  or  give  something  in  earnest  to  bind  the  bargain,  or  in 
part  payment,"  or  that  the  contract  be  in  writing,  &c. 
(1  R.  L.  79,  §  15.)  Nothing  is  there  said  as  to  the  time  when 
the  goods  &c.  must  be  received  or  the  earnest  money  paid. 
The  section  of  the  revised  statutes  as  reported  by  the  revisers 
required  both  to  be  done  at  the  time  of  the  contract.  The 
legislature  struck  out  the  provision  as  to  the  time  of  accept- 
ing a  part  of  the  goods  &c.,  and  enacted  it  as  to  the  time 
when  the  earnest  money  should  be  paid.  There  is,  I  tjiink, 
no  ground  for  misunderstanding  the  force  or  meaning  of  the 
section  in  question  as  enacted.  The  case  of  TJiompson  v. 
Alger,  (12  Mete.  428,)  is  referred  to  by  the  plaintiff's  coun- 
sel as  holding  that  the  part  payment,  under  our  statute,  may 
be  made  after  the  time  of  the  contract.  The  judge  who  de- 
livered the  opinion  of  the  court  in  that  case  certainly  did  ad- 
vance such  a  proposition.  But  it  was  not  necessary  to  the 
decision  of  the  case,  and  no  such  decision  was  in  fact  mtuk-. 
The  payments  claimed  were  made  after  the  negotiation  for 
the  purchase  of  the  rail  road  stock  had  commenced,  but  before 
the  agreement  was  finally  concluded,  and  it  was  upon  that 
ground  that  the  court  held  the  contract  valid.  But  if  other- 
wise— if  the  court  had  decided  that  payment  after  the  con- 
tract was  concluded,  and  upon  a  subsequent  day,  would  have 
been  sufficient  to  relieve  the  case  from  the  operation  of  the 
statute — I  should  not  feel  bound  to  follow  it,  notwithstand- 
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ing  my  great  respect  for  the  distinguished'  and  learned  tribu- 
nal who  made  the  decision.  It  seems  to  me  that  any  other 
view  of  the  question  than  the  one  I  have  presented  would 
amount  to  a  repeal  of  the  statute,  or,  at  least,  completely 
nullify  the  words  "  at  the  time,"  in  the  third  subdivision  of 
the  section  referred  to.  , 

In  Sprague  v.  Blake  (20  Wend.  61)  the  court  say,  in  ref- 
erence to  the  statute  in  question,  as  follows :  "  The  statute 
does  not  require  that  the  part  acceptance  should  be  at  the 
time  of  the  oral  contract,  though  it  seems  to  be  otherwise  oj 
earnest  money  which  is  to  bind  the  bargain." 

I  have  examined  the  cases  referred  to  by  the  plaintiff's 
counsel,  and  have  found  none,  excepting  the  one  cited  from 
Metcalf's  Reports,  which  hold,  or  seem  to  hold,  that  pay- 
ment after  the  contract  has  been  concluded  will  take  the  case 
out  of  the  statute. 

The  foregoing  views  lead  necessarily  to  a  new  trial. 


J.  C.  SMITH,  J.  concurred. 
JOHNSON,  J.  dissented. 


New  trial  granted. 


MONBOE  GEBEBAL  TEBM,  September  7, 1863.    Johnson,  Jamtt  G.  Smith  and 
Welles,  Justices.] 


SMITH  vs.  AYLESWORTH. 

The  maker  of  a  promissory  note  has  the  whole  of  the  last  day  of  grace  in 
which  to  pay  it.  And  if  it  be  payable  at  a  bank,  an  action  commenced 
against  the  maker  on  the  last  day  of  grace,  though  it  be  after  banking 
hours  at  such  bank,  will  be  prematurely  brought,  and  the  plaintiff  should 
be  nonsuited. 

THIS  action  was  tried  by  the  court,  without  a  jury,  at  the 
circuit  in  Monroe  county,  in  February,  1863.  and  judg- 
ment was  entered  in  favor  of  the  plaintiff,  for  $213.08  d;ii!;- 
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ages  and  costs.  The  action  is  on  a  promissory  note  made  b^ 
the  defendant,  which  by  its  terms  matured  on  the  6th  day 
of  October,  1861.  The  6th  of  October  being  Sunday,  the 
note  became  due  on  the  5th.  The  note  is  payable  at  the 
Monroe  County  Bank,  which  closes  each  day  at  3  o'clock  P.  M. 
Payment  was  demanded  and  refused  at  3  o'clock  P.  M.  of  the 
5th  of  October,  and  on  the  same  day  this  suit  was  commenced 
on  the  note.  The  defendant  appealed  from  the  judgment  to 
this  court.  The  only  question  in  the  case  was,  whether  or 
not  the  note  could  be  sued,  after  default,  on  the  day  it  be- 
came due. 

Geo.  B.  Brand,  for  the  appellant.  I.  The  motion  for  non- 
suit should  have  been  granted  and  the  complaint  dismissed. 
The  action  was  prematurely  brought.  1st.  The  "  days  of 
grace"  had  not  expired.  These  days  are  days  of  repentance, 
indulgence  or  respite,  and  in  commercial  states,  by  long  and 
common  custom  or  express  law,  "  have  ripened  into  a  right 
as  clear  and  definite  as  any  conferred  by  positive  stipula- 
tion or  contract  of  the  parties,"  so  that  a  note  entitled  to 
days  of  grace  becomes  due  at  the  same  time  as  if  these  days 
were  added  to  the  time  it  had  to  run,  and  the  instrument 
drawn  without  grace ;  and  no  action  will  lie  until  the  last 
hour  of  the  last  day  has  expired.  (Hogan  v.  Cuyler,  8  Cow- 
en,  203.  Edwards  on  Bills,  517.)  The  maker  as  well  as 
the  indorser  is  entitled  to  days  of  grace ;  they  are  part  of  the 
note.  (Bank  of  Utica  v.  Wager,  2  Cowen,  712,  766.) 
2d.  These  days  are  counted  exclusive  of  the  day  on  which  the 
note  falls  due,  and  inclusive  of  the  last  day  of  grace.  This 
is  the  rule  in  this  country  and  Great  Britain.  (1  John.  Cas. 
328.  2  Caines,  195.  4  Doll  127.  5  Binney,  541.  4  Yerg. 
210.  9  Peters,  33.  2  Hill,  587.  12  John.  423.  13  id. 
430.  3  Wend.  456.  4  id.  566.  1  Ld.  Raym.  743.  2  Caines, 
343.  4  T.  R.  148.  5  id.  483.)  The  negotiability  of  the 
note  during  those  three  days  is  as  perfect  and  unrestricted 
during  the  whole  of  those  days  as  before  their  commencement, 
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and  no  action  can  be  brought  upon  the  note  until  the  third 
day  has  expired.  (Osborn  v.  Moncure,  3  Wend.  170.  Sav. 
Bank,  New  Haven,  v.  Bates,  8  Conn.  Hep.  405.  Thomas  v. 
Shoemaker,  6  Watts  &  S.  170.  Sevan  v.  Eldridge,  2  Miles, 
353.  Wiggle  v.  Thompson,  11  £.  d:  M.  452.  CayugaBank 
v.  JTienf,  2  ZftM,  635.  Hopping  v.  ^wtn,  12  JFend  517. 
Edwards  on  Bills,  525.)  3d.  Interest  is  chargeable  and  al- 
ways computed  for  the  three  days  of  grace  at  bank ;  interest 
is  here  claimed  from  October  5th. 

II.  The  law  does  not  recognize  the  division  of  a  day,  un- 
less by  express  agreement.     Could  a  bank  note  at  thirty  days 
without  grace,  be  sued  on  the  thirtieth  day  after  the  bank 
closed  its  doors  ?  Clearly  not.     If  so,  a  note  at  one  day  pay- 
able at  bank  could  be  sued  on  the  same  day. 

III.  This  must  be  so  on  principle.     It  is  well  settled  by 
the  courts  of  this  state  and  in  England,  that  a  note  payable 
at  bank  may  be  presented  for  payment  and  protested  so  as  to 
bind  the  indorser  at  any  hour  after  the  closing  of  the  bank, 
during  the  day,  if  an  officer  of  the  bank  can  be  found  to 
receive  or  refuse  payment.     (Bank  of  Syracuse  v.  Hollister, 
17  N.  Y.  Rep.  48.     Randolph  v.  Cook,  2  Port.  286.    6  Watts 
&  Serg.  179.     2  Miles,  353.     Coleman  v.  Eiving,  4  Humph. 
241.     Flint  v.  Rogers,  15  Maine  Rep.  67.     Osborne  v.  Mon- 
cure, 3  Wend.  170.     3  Bos.  &  Pull.  602.     4  Term.  Rep.  170. 
Hume  v.  People,  8  East,  168.     2  Mees.  &  Welsh.  223.    2  B. 
&  Aid.  188.     17  John.  248.     7  Hoto.  Miss.  448.     5  id.  397. 
6  Maule  &  Selw.  544.     1  Starkie,  475.)     If,  then,  the  note 
may  be  presented  and  the  payment  demanded  so  as  to  hold 
an  indorser  at  any  hour  of  the  day  after  banking  hours,  and 
that  for  that  purpose  "  the   proper  business   hours   range 
through  the  whole  day  down  to  bed-time  in  the  evening ;" 
upon  what  principle,  then,  can  it  be  affirmed  that  the  maker 
is  not  entitled  to  make  payment  at  any  time  on  the  last  day 
of  grace,  during  the  usual  business  hours  down  "  to  bed  time 
in  the  evening."     The  contract  is  reciprocal,  and  the  credit 
clearly  does  not  expire  until  the  time  limited  by  the  contract 
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has  fully  elapsed.  The  indorser  is  not  bound,  unless  the 
maker  fail  to  pay ;  but  if  the  doctrine  is  held  that  an  indorser 
may  be  bound  by  presentment  and  demand  after  dark,  as 
the  court  of  appeals  hold  in  the  17th  N.  Y.  Reports,  then  the 
judgment  in  this  case  cannot  be  sustained,  unless  the  court 
hold  that  the  same  note  may  mature  at  different  times  as  to 
different  parties  to  it,  and  that  an  indorter  may  be  bound  by 
protest,  after  the  action  has  been  commenced  on  it,  against 
the  maker,  and  that  he  could  be  made  liable  for  costs,  which 
accrued  on  the  note,  before  his  liability  to  pay  the  note  at  all 
had  been  established. 

IV.  But  it  is  said  the  contract  is  to  pay  during  banking 
hours,  because  the  note  is  payable  at  bank.  Now,  it  is  in- 
sisted there  can  be  no  distinction  between  commercial  paper 
payable  in  the  same  city,  whether  payable  at  a  bank,  at  a  par- 
ticular house,  or  elsewhere,  which  shall,  for  that  reason  alone, 
change  the  time  when  it  matures,  and  the  day  when  an  action 
may  be  maintained  on  it — that  payment  elsewhere  would 
have  been  good.  So  would  tender,  at  any  time  during  the  bal- 
ance of  the  day,  if  the  holder  could  be  found,  without  paying 
additional  interest,  if  no  action  had  been  brought,  or  costs, 
if  it  had.  The  maker  is  not  bound  to  pay  at  bank ;  he  may 
pay  the  holder  anywhere.  The  paper  is  made  payable  at  bank 
merely  for  the  accommodation  of  the  maker  and  holder — of 
the  maker  that  he  may  leave  the  money  there  in  case  the 
holder  is  not  conveniently  found  elsewhere — of  the  holder 
that  he  may  leave  the  note  at  bank  for  protest  of  indorser. 
This  note  had  no  indorser,  and  was  owned  by  the  payee,  and 
the  action  is  payee  against  maker.  No  demand  was  neces- 
sary to  the  action  if  the  maker  had  no  funds.  The  maker 
had  the  right  to  pay  it  to  the  payee  at  any  time  during  the 
whole  three  days  of  grace,  elsewhere  than  at  the  bank,  and 
he  would  have  been  bound  to  accept  payment  or  tender,  and 
could  not  have  maintained  an  action  after  refusing  to  accept 
such  payment  or  tender,  so  that  the  contract  to  pay  at  bank 
is  not  absolute,  but  only  at  the  election  of  the  maker ;  and 
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if  he  does  not  pay  it  at  bank  his  election  to  pay  elsewhere 
during  the  whole  days  of  grace  continues.  This  is  the  set- 
tled rule  in  regard  to  other  contracts,  and  why  should  nego- 
tiable paper  be  made  an  exception  ?  Besides,  there  was  no 
proof  of  banking  hours,  or  that  the  bank  did  no  business 
after  three  o'clock.  Has  the  court  a  right  to  take  judicial 
notice  of  a  local  or  an  individual  custom  ?  If  the  note  was 
payable  at  a  house,  the  law  gives  until  bed-time  at  least 
to  pay ;  can  we  presume  that  banks,  which  are  corporations, 
cease  to  do  business  before  private  individuals  ?  Customs,  or 
usages  which  are  the  evidence  of  customs,  to  affect  contracts 
must  be  general  as  opposed  to  local,  universal  and  perfectly 
established,  as  opposed  to  special  or  particular,  and  as  such 
must  be  brought  to  the  knowledge  of  the  parties,  and  the 
motion  for  nonsuit  should  have  been  granted.  It  has  been 
so  held  in  this  district  by  Judge  Johnson,  in  the  case  of  Or- 
ton  &  Walker  v.  Van  Wirt,  Livingston  county  circuit,  in 
April,  1858. 

J.  Van  Voorhis,  jun.  for  the  plaintiff.  I.  Upon  principle 
and  upon  authority,  the  action  can  be  sustained.  The  agree- 
ment of  the  maker  is  to  pay  the  note  at  the  Monroe  County 
Bank,  during  banking  hours.  (Bank  of  Syracuse  v.  Hoi- 
lister,  17  N.  T.  Hep.  47.)  In  this  case  the  court  of  appeals 
hold  that  "  by  making  the  note  payable  at  the  Bank  of  Utica, 
the  maker  agreed  that  the  note  should  be  paid  during  the 
usual  business  hours  of  the  day  on  which  it  matured."  Story, 
in  his  Treatise  on  Promissory  Notes,  (p.  267,)  states  the  law 
on  this  question  in  this  language  :  "  But  the  better  opinion, 
which  is  sustained  by  the  current  of  authorities,  undoubtedly 
is,  that  an  action  may  be  commenced  against  the  maker,  at 
any  reasonable  time  on  the  third  day  of  grace,  after  demand 
on  him."  Parsons,  in  his  recent  work  on  Notes  and  Bills, 
(Vol.  2,  p.  461,)  states  the  law  thus :  "  But  without  such 
prior  demand  and  refusal,  an  action  commenced  on  the  day 
of  maturity  is  premature,  unless  the  note  is  payable  at  a  bank, 
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when  it  seems  that  suit  may  be  commenced  after  bank  or 
business  hours."     Vol.  1,  pp.  414,  415,  he  says  :  "  We  incline 
to  hold,  however,  both  on  reason  and  on  what  seems  to  be 
the  weight  of  authority,  that  a  note  without  grace  may  be 
demanded  within  business  hours  of  the  day  of  maturity,  and 
if  payment  is  refused,  an  action  may  be  brought  against  the 
maker  on  the  same  day."     This  is  the  settled  law  of  Massa- 
chusetts, Maine,  New  Hampshire,  Tennessee  and  South  Car- 
olina.    See  the  following  cases  :  Shed  v.  Brett,  (1  Pick.  411, 
412.)     In  this  case  a  personal  demand  of  payment  was  made 
of  a  note  on  the  last  day  of  grace.     Notice  was  mailed  to  the 
indorser  on  the  same  day.     The  writ  against  the  indorser  was 
made  out  on  the  same  day,  and  this  was  the  commencement 
of  the  action.     It  was  held  that  the  action  was  not  prema- 
ture.    In  this  case  it  is  said  that  "  in  many  English  cases  and 
jn  New  York  and  in  this  commonwealth,  it  has  been  settled 
that  an  action  lies  against  the  drawer  of  a  bill  immediately 
on  the  dishonor  of  the  bill."     City  Bank  v.  Carter,  (3  Pick. 
414,)  is  to  the  same  effect.     Church  v.  Clark,  (21  Pick.  310.) 
This  action  was  on  a  promissory  note  made  by  the  defendant, 
payable  at  a  bank.     The  note  became  due  April  5,   1837. 
The  writ  was  issued  and  the  defendant's  goods  attached  at 
one  minute  after  12  in  the  morning  of  that  day.     It  was  ob- 
jected by  the  defendant  that  there  could  have  been  no  default 
in  payment  until  the  expiration  of  the  business  hours  of  the 
bank,  on  the  5th  April.     It  was  so  held  by  the  court.     It  was 
also  said,  "  By  making  a  note  payable  at  a  bank,  the  effect 
of  the  contract  is,  that  the  note  shall  be  paid  during  the 
usual  banking  hours  at  such  bank,  and  there  is  no  default 
on  which  an  action  can  be  commenced  until  the  close  of  such 
bank  hours.     (See  3  E.  D.  Smith,  53.)     Greeley  v.  Thurston, 
(4  Greenl.  [Maine,]  479.)     The  head  note  to  this  case  is  as 
follows  :  "  Bills  of  exchange  and  negotiable  notes  should  be 
paid  on  demand  if  it  be  made  at  a  reasonable  hour,  on  the 
day  they  fall  due ;  if  not  then  paid,  the  acceptor  or  maker 
may  be  sued  on  that  day."     This  is  a  very  strong  case :  the 


HO  CASES  IN  THE  SUPREME  COUKT. 

Smith  v.  Aylesworth. 

action  was  tried  in  1825.  The  judge  said,  "  It  is  remarkable 
that  no  decision  directly  on  this  point  has  been  adduced,  nor 
have  we,  after  considerable  research,  been  able  to  find  one." 
These  are  the  pioneer  cases  on  this  question.  (Greenleaf's 
Overruled  Cases,  196.)  Coleman  v.  Ewing,  (4  Humphrey, 
[Tenn.]  241.)  The  head  note  is  as  follows :  "  The  contract 
of  the  maker  of  negotiable  paper  is  broken  by  a  refusal  or 
neglect  to  pay  on  the  last  day  of  grace,  within  reasonable 
time  after  demand  made,  and  the  holder  has  a  right  of  action 
on  the  same  day."  This  case  is  precisely  in  point.  The 
circumstances  and  the  pleadings  were  precisely  like  those  in 
this  case.  The  leading  cases  on  the  question  are  there  refer- 
red to.  Dennie  v.  Walker,  (7  N.  H.  Rep.  201.)  "  But  it 
may  now  be  considered  as  settled,  that  notice  may  be  given 
and  suit  brought  against  the  indorser,  on  the  last  day  of 
grace,  after  protest  has  been  made,  the  note  being  then  con- 
sidered dishonored."  The  cases  on  this  question  are  there 
collected  and  referred  to.  Wilson  v.  Williman,  (1  Nott  & 
McCord,  [S.  C.  ]  440.)  The  head  note  is  :  "  The  payee  of 
a  promissory  note  can  commence  an  action  against  the  maker 
on  the  third  day  of  grace."  This  was  tried  in  1819,  before 
three  justices.  Staples  v.  Franklin  Bank,  (1  Mete.  [Mass.] 
43.)  The  head  note  is  :  "  The  maker  of  a  promissory  note 
is  bound  to  pay  it  upon  demand  made  at  any  seasonable  hour 
of  the  last  day  of  .grace,  and  may  be  sued  on  that  day — if  he 
fail  to  pay  on  such  demand."  This  last  case  contains  a  col- 
lation of  all  the  decisions  on  this  question,  English  and  Amer- 
ican. It  was  decided  in  1840,  in  the  supreme  judicial  court 
of  Massachusetts.  A  demand  so  as  to  charge  an  indorser, 
cannot  be  made  at  a  bank  after  business  hours.  (3  E.  D. 
Smith,  48.)  It  follows  from  this,  that  the  payment  must  be 
made  during  business  hours.  I  take  it,  that  after  the  time 
lias  arrived  at  which  a  demand  for  the  purpose  of  charging 
an  indorser  is  void,  the  holder  has  a  cause  of  action  against 
the  maker.  (See  17  N.  Y.  Rep.  47.)  Osborn  v.  Moncure, 
(3  Wend.  170,)  is  the  only  case,  English  or  American,  that 
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holds  a  contrary  doctrine.  That  case,  however,  is  not  in 
point,  and  does  not  touch  the  question  at  issue  in  this.  In 
that  case  the  note  was  payable  at  large.  There  was  no  agree- 
ment, express  or  implied,  to  pay  at  any  particular  hour  of 
the  day ;  consequently  payment  at  any  time  during  the  busi- 
ness hours  of  the  day  was  a  performance  of  the  contract  of  the 
maker.  There  could  be  no  action  until  there  was  a  default. 
The  demand  was  made  not  of  the  maker  but  of  his  clerk. 
The  writ  was  issued  before  3  p.  M.  of  the  last  day.  The  cur- 
rent of  authorities  cited  is  to  the  effect,  that  a  demand  and 
refusal,  at  any  seasonable  hour  of  the  last  day,  will  support 
an  action  on  that  day.  But  in  the  case  in  Wendell,  there 
had  been  no  sufficient  demand.  It  should  have  been  personal. 
This  case  in  Wendell  stands  alone,  without  another  reported 
case  to  corroborate  or  sanction  it,  and  with  very  many  and 
more  recent  and  respectable  cases  supporting  a  contrary  doc- 
trine. The  holder  of  a  note,  for  the  purpose  of  charging  an 
indorser,  has  as  much  time  to  make  the  presentment  for  pay- 
ment, as  the  maker  has  to  pay  in.  It  follows  that  when  the 
time  has  arrived  that  a  presentment  would  be  void  for  the 
purpose  aforesaid,  the  maker  must  be  in  default  and  liable  to 
an  action  therefor,  if  the  note  has  been  presented  duly  by  the 
holder  at  the  place  of  payment.  This  follows  from  the  rule 
in  3d  E.  D.  Smith,  above  cited,  which  holds  that  presentment 
cannot  be  made  after  banking  hours. 

By  the  Court,  JOHNSON,  J.  The  action  is  brought  by  the 
payee,  Against  the  maker,  of  the  note  in  question.  Of  course 
no  demand  was  necessary  in  order  to  charge  the  defendant. 
The  only  question  in  \\\e  case  is  whether  the  action,  having 
been  commenced  after  banking  hours  at  the  bank  where  the 
note  was  payable,  on  the  last  day  of  grace,  is  not  prematurely 
brought.  This  precise  question  was  decided  in  Osborn  v. 
Moncure,  (3  Wend.  170,)  upon  full  argument  and  mature 
deliberation.  That  case,  like  this,  was  an  action  between 
payee  and  makers,  and  the  action  was  brought  before  three 
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o'clock  in  the  afternoon  of  the  last  day  of  grace,  but  after 
demand  of  payment  and  refusal.  The  court  unanimously 
held  that  the  makers  had  the  whole  of  the  third  day  of  grace 
in  which  to  make  payment,  and  that  an  action  commenced 
upon  the  third  day,  though  after  demand,  was  brought  pre- 
maturely and  could  not  be  maintained.  Sutherland,  J.  who 
delivered  the  opinion  of  the  court,  says :  "  It  is  undoubtedly 
true  in  relation  to  other  contracts,  that  the  party  has  until 
the  last  instant  of  the  day  to  make  payment ;  and  I  perceive 
no  reason  for  making  negotiable  paper  an  exception  to  the 
general  rule."  It  would  be  difficult  to  assign  any  valid  rea- 
son for  any  distinction.  Negotiable  paper,  by  law,  becomes 
due  on  the  third  day  of  grace,  precisely  as  other  contracts  do 
on  the  day  when  the  term  of  credit  expires  according  to  their 
date,  and  not  otherwise  in  any  respect,  that  I  am  able  to  per- 
ceive. That  is  the  law  in  regard  to  such  paper,  and  it  is  part 
and  parcel  of  the  obligation,  precisely  as  much  as  though  it 
were  written  in  the  note.  The  only  difference  between  the 
two  cases  is,  that  in  this  case  the  note  was  payable  at  a  bank, 
while  in  that  case  it  was  payable  generally,  at  no  particular 
place.  But  in  that  case  demand  was  actually  made  before 
action  brought,  and  no  question  raised  that  the  demand  was 
insufficient,  or  in  any  respect  improper.  There  is  no  essential 
difference,  therefore,  in  the  two  cases.  I  am  aware  that  the 
rule  is  laid  down  differently  in  Chitty  on  Bills,  which  the 
court  notice  in  the  case  referred  to. 

Parsons,  in  his  recent  work  on  notes  and  bills,  also  lays 
down  the  rule  as  follows :  "  We  are  however  of  opinion  that 
after  demand  and  refusal  on  that  day  an  action  may  be  at 
once  maintained."  He  also  says :  "  But  without  such  prior 
demand  and  refusal,  an  action  commenced  on  the  day  of  ma- 
turity is  premature,  unless  the  note  is  payable  at  a  bank, 
when  it  seems  that  a  suit  may  be  commenced  after  bank  or 
business  hours."  (2  Pars,  on  Notes  and  Sills,  461,  462.) 
Several  cases  are  cited,  decided  in  other  states,  to  sustain  the 
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rule  as  laid  down  in  the  text,  though  the  author  admits  that 
the  rule  may  not  be  positively  determined  by  authority.  If 
it  be  true,  as  our  supreme  court  has  decided,  that  the  maker 
has  up  to  the  last  instant  of  the  last  day  of  grace  in  which  to 
make  payment,  as  part  of  his  contract,  I  do  not  see  how  a 
demand  before  that  time,  or  the  expiration  of  the  business 
hours  at  a  bank  where  the  note  is  payable,  can  alter  the  time 
of  the  note  becoming  due  and  payable.  Generally  the  law 
does  not  notice  the  fractions  of  a  day,  and  it  is  difficult  to  see 
how  the  act  of  a  payee  or  holder,  in  making  demand  of  pay- 
ment at  any  particular  hour  in  the  day,  or  the  custom  of  a 
bank  in  closing  its  doors  at  a  particular  hour,  is  to  work  a 
severance  of  time,  so  that  a  note  payable  on  a  particular  day, 
and  not  at  any  specified  hour  of  such  day,  shall  be  both  due, 
and  not  due,  on  the  same  day.  Certainly  there  is  nothing  in 
the  contract,  nor,  so  far  as  I  am  advised,  in  the  mercantile 
custom,  by  which  a  payee  by  his  own  voluntary  act  can  shorten 
the  day  or  the  hour  of  payment.  It  seems  to  me  our  rule  is 
the  only  safe  and  consistent  one,  and  that  it  ought  to  be  fol- 
lowed, especially  by  this  court.  All  that  is  decided  in  the 
Bank  of  Syracuse  v.  Hollister,  (17  N.  T,  Rep.  46,)  is  that 
a  presentment  of  a  note  and  demand  of  payment  by  a  notary, 
of  himself,  at  the  bank  door  after  banking  hours  and  after 
the  bank  was  closed,  was  a  sufficient  presentment  to  charge 
an  indorser.  This  only  relates  to  the  rule  between  holder 
and  indorser,  and  is  to  the  effect  that  a  holder  is  not  confined 
to  banking  hours  in  making  his  demand,  but  may  make  it  at 
any  time  in  the  day,  afterwards,  provided  he  can  find  a  proper 
person  at  the  place,  to  answer.  If  this  decision  has  any  bear- 
ing upon  the  present  case,  it  is  rather  against  the  plaintiff 
than  in  his  favor.  It  necessarily  holds  that  the  demand  was 
made  before  the  time  for  the  payment  of  the  note  had  expired. 
Otherwise  the  demand  could  not  have  been  held  sufficient  to 
charge  the  indorser. 

On  the  whole  I  am  of  the  opinion  that  the  action  was  pre- 
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maturely  brought,  and  that  the  nonsuit  should  have  been 
granted. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

[MONROE   GENERAL   TERM,    September  7,  1863.     Welles,  JS.  Darwin  Smith 
and  Johnson,  Justices.] 


BOOTH  vs.  BIERCE  &  MONELL. 

The  defendants  sent  their  agent,  B.,  to  the  plaintiff,  with  a  written  ordei 
for  a  load  of  rye,  nothing  being  said,  in  the  order,  as  to  the  price,  and 
B.  having  no  authority  to  make  a  contract.  The  plaintiff  informed  B. 
that  his  price,  for  the  rye,  was  seventy-five  cents  per  bushel,  and  that  he 
would  let  the  defendants  have  it  at  that  price;  and  he  directed  B.  to 
inform  the  defendants  what  the  price  was.  This  B.  omitted  to  do,  but 
took  away  a  load  of  rye,  and  on  returning  for  another  load  falsely  stated 
to  the  plaintiff  that  he  had  told  the  defendants  the  price,  and  they  did  not 
object  to  it ;  whereupon  he  obtained  another  load.  The  market  price  for 
rye,  at  that  time,  was  only  fifty  cents  per  bushel.  Held  that  the  plaintiff 
was  entitled  to  recover  the  sum  named  by  him  to  B.  as  his  price,  for  the 
grain. 

Held,  also,  that  there  being  an  apparent  bargain  and  sale  at  the  vendor's 
price,  which  was  entered  into,  on  his  part,  in  good  faith,  and  which  he  had 
a  right  to  rely  upon  as  a  valid  agreement  on  the  part  of  the  purchasers, 
if  either  party  must  suffer  from  the  misunderstanding  it  should  be  the  one 
who  employed  the  agent  by  whom  the  fraud,  which  occasioned  the  injury, 
was  practiced. 

/ 
,A  PPEAL  from  a  judgment  entered  upon  the  report  of  a 

j\  referee.  The  action  was  brought  to  recover  the  price  of 
eighty-eight  bushels  of  rye  sold  and  delivered  by  the  plaintiff 
to  the  defendants,  at  seventy-five  cents  per  bushel.  The 
defendants,  in  their  answer,  alleged  that  they  purchased 
and  the  plaintiff  sold  and  delivered  to  them  5105  pounds  of 
rye,  upon  the  understanding  and  agreement  that  they  should 
pay  the  market  price  therefor,  which  was,  at  that  time,  and 
in  that  vicinity,  from  thirty-seven  and  a  half  to  forty-five 
cents,  per  sixty  pounds  of  rye.  And  that  they  were  ready 
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and  willing  and  offered  to  pay  that  sum.  And  the  de- 
fendants averred  a  tender  of  the  sum  of  $42.52,  and  a 
refusal  by  the  plaintiff  to  accept  that  sum ;  and  that  such 
tender  had  been  kept  good.  The  action  was  referred  to  a 
referee,  to  hear  and  determine.  After  hearing  the  proofs  and 
allegations  of  the  parties,  the  referee  made  his  report  in 
writing,  by  which  he  found  the  following  facts :  That  the 
defendants  on  the  30th  day  of  July,  1861,  were  copartners 
in  the  distilling  business  at  Shortsville,  in  the  county  of 
Ontario.  That  on  the  said  30th  day  of  July,  the  defendants 
wrote  an  order  in  the  words  and  figures  following,  viz : 

"Shortsville,  July  30th,  1861 

Mr.  J.  F.  Booth,  Dear  Sir :  Please  to  send  us  a  load  of 
rye,  and  we  will  settle  with  you  for  the  same  at  any  time 
that  you  are  down  here. 

Yours,  truly,  BIERCE,  MONELL  &  Co." 

\ 

That  the  said  order  was  in  writing,  enclosed  in  an  envelope, 
sealed  up  and  handed  by  the  defendants  on  the  day  of  its 
date,  to  one  George  W.  Babcock ;  that  the  said  Babcock  was 
directed  at  the  same  time  by  the  defendants  to  take  the  order 
and  go  to  the  said  plaintiff's  and  get  the  rye.  That  Babcock 
took  said  order  and  went  with  it  to  Booth,  and  handed  him 
the  order ;  that  the  order  was  read  by  Booth,  and  after  a 
conversation  between  Booth  and  Babcock  a  load  of  rye  was 
delivered  by  Booth  to  said  Babcock,  for  the  defendants,  and 
taken  by  Babcock  to  the  defendants'  distillery  in  Shortsville. 
and  received  and  used  by  them.  That  on  the  next  day  he 
was  sent  by  the  defendants  to  the  plaintiff's  to  get  another 
load  of  rye,  and  the  plaintiff  then  delivered  to  him,  for  the 
defendants,  another  load  of  rye,  which  was  received  and  used 
by  the  defendants  at  their  distillery.  That  the  amount  of 
rye  thus  delivered  by  the  plaintiff  to  the  defendants,  was 
5102  pounds.  That  the  market  value  of  rye  at  that  time 
was  fifty  cents  per  bushel,  of  sixty  pounds.  That  the  plain- 
tiff before  delivering  the  first  load  to  Babcock,  informed  him 
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that  his  price  for  the  rye  was  six  shillings  a  bushel,  that  he 
had  raised  it  for  his  own  use  and  not  to  sell,  but  if  it  would 
be  an  accommodation  he  would  let  him  have  it ;  but  he  must 
pay  six  shillings  a  bushel,  and  that  he  (Babcock)  must  tell 
the  defendants  what  the  price  was.  That  when  he  came 
after  the  second  load,  the  plaintiff  asked  him  if  he  told  the 
defendants  the  price  of  the  first  load,  and  that  he  told  him  he 
did,  and  that  they  made  no  objection  to  it.  And  the  referee 
further  found  that  Babcock  was  at  the  time  he  got  the  rye  in 
the  employ  of  the  defendants  as  miller.  That  he  was  not  a 
general  agent  of  the  defendants,  and  that  he  did  not  inform 
them,  or  either  of  them,  at  any  time  after  receiving  from 
Booth  the  rye,  or  any  part  of  it,  the  price  Booth  had  put 
upon  it.  That  the  defendants  had  no  knowledge  that  the 
plaintiff  would  charge  six  shillings  per  bushel  for  his  rye, 
until  Booth  came  to  the  distillery  for  his  pay  for  the  rye  after 
it  had  been  delivered.  That  Babcock  had  no  authority  from 
the  defendants  to  contract  at  all ;  that  his  agency  was  merely 
manual,  mechanical,  and  no  more. 

And  the  referee  found,  as  conclusions  of  law,  that  there 
was  no  contract  made  between  the  plaintiff  and  defendants, 
by  which  the  latter  agreed  to  give  the  former  six  shillings 
per  bushel  for  his  rye.  That  the  plaintiff  was  entitled  to  re- 
cover of  the  defendants  the  market  price  of  the  rye  delivered 
on  the  30th  and  31st  days  of  July,  1861,  and  no  more,  with 
the  interest  from  the  31st  day  of  July,  1861.  The  amount 
delivered  being  eighty-five  and  one-thirtieth  bushels  at  sixty 
pounds  per  bushel,  and  the  market  value  being  fifty  cents 
per  bushel,  the  referee  adjudged  that  the  plaintiff  recover  of 
the  defendants  the  sum  of  forty- two  dollars  and  fifty- two 
cents,  with  interest.  To  which  said  report  and  decision,  the 
plaintiff  excepted  in  writing. 

J.  Herron,  for  the  appellant. 

N.  A.  Woodward,  for  the  respondents. 
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By  the  Court,  JOHNSON,  J.  The  referee  has  found,  as  a 
fact  in  the  case,  that  before  the  plaintiff  delivered  the  first 
load  of  rye  to  the  defendants'  agent,  he  informed  such  agent 
that  his  price  for  it  was  six  shillings  per  bushel ;  that  he  had 
raised  it  for  his  own  use  and  not  to  sell  ;  but  if  it  would  be 
an  accommodation  to  the  defendants  he  would  let  them  have 
it  at  that  price ;  and  he  directed  the  agent  to  tell  the  defend- 
ants what  the"  price  was.  He  further  finds  that  when  the 
agent  returned,  the  next  day  for  the  other  load,  the  plaintiff 
asked  him  if  he  had  told  the  defendants  the  price,  and  was 
informed  by  the  agent  that  he  had,  and  that  they  made  no 
objection  to  the  price,  and  thereupon  another  load  was  deliv- 
ered. He  also  finds  that  the  agent  did  not  inform  the  de- 
fendants in  regard  to  the  price  ;  that  the  defendants  had  no 
knowledge  of  the  price  which  the  plaintiff  asked  ;  and  that 
the  market  price  for  rye  was  then  only  fifty  cents  per  bushel. 

It  was  clearly  the  duty  of  the  defendants'  agent  to  inform 
them  in  respect  to  the  price  which  the  plaintiff  asked  for 
his  grain,  to  the  end  that  his  principals  might  elect  either  to 
keep  it  at  the  price  fixed  by  the  plaintiff,  or  refuse  to  take  it 
and  return  it.  Instead  of  this,  he  not  only  omitted  to  in- 
form his  principals  of  the  price,  but  fraudulently  asserted 
to  the  plaintiff  that  he  had  informed  them,  and  that  they 
had  assented  to  it,  and  by  that  means  obtained  another  load. 
It  is  plain  enough  that  no  price  was  fixed  by  agreement  be- 
tween the  plaintiff  and  the  defendants'  agent.  The  plaintiff 
did  not  treat  with  the  agent  as  having  any  authority  to  agree 
upon  the  price.  He  fixed  his  own  price,  leaving  it  optional 
with  the  defendants  to  take  the  grain  at  that  price,  or  not 
take  it  at  all,  when  they  should  be  advised  as  to  what  the  price 
was.  It  is  equally  clear  that  the  defendants  never  agreed  to 
pay  the  price  asked,  but  took  the  grain  and  used  it  with  tht> 
implied  understanding  that  they  were  to  pay  what  it  was 
reasonably  worth  ;  in  other  words  the  market  price. 

There  was  no  meeting  of  minds  between  them,  in  point  of 
fact,  on  the  subject  of  price.  Upon  the  question  of  sale, 
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and  purchase  and  the  transfer  of  title,  their  minds  did  meet, 
but  not  upon  the  price.  Each  party  is  disappointed  in  re- 
spect to  price,  through  the  neglect  of  duty,  and  the  positive 
fraud  of  the  defendants'  agent.  The  defendants  took  tho 
grain  and  used  it  in  ignorance  of  the  price  asked  by  the 
plaintiff,  and  the  question  is  whether  the  latter  is  to  recover 
the  price  at  which  he  intended  to  sell,  or  the  price  at 
which  the  defendants  intended  to  purchase.  There  can  be 
no  doubt,  I  think,  that  in  such  a  case  the  seller  is  entitled  to 
recover  his  price  for  the  article.  Here  was  an  apparent  bar- 
gain and  sale  at  the  plaintiff's  price,  which  was  entered  into 
on  his  part  in  good  faith,  and  which,  he  had  a  right  to  rely 
upon  as  a  valid  agreement  on  the  part  of  the  defendants.  If 
either  party  must  suffer,  it  should  be  the  one  who  employed 
the  agent  by  whom  the  fraud  which  occasioned  the  injury  was 
practiced.  (Dunlap's  Paley  on  Agency,  302,  303.  The 
Bank  of  the  United  States  v.  Davis,  2  Hill,  451.  North 
River  Bank  v.  Ay  mar,  3  id.  268.  Lobdell  v.  Baker,  1 
Mete.  203.  Dunning  v.  Roberts,  35  Barb.  463.)  The  case 
comes  fairly  within  this  well  established  rule,  as  to  the  whole 
quantity  delivered  ;  because  the  plaintiff,  relying  upon  the 
fraudulent  representation  of  the  agent,  not  only  delivered  the 
second  load,  but  omitted  to  reclaim  the  first  load,  which  had 
been  delivered  by  the  defendants,  on  condition,  only,  that 
the  price  asked  should  be  agreed  to  by  them. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

[MONROE  GENEKAL  TERM,  September  7,  1863.    E.  Darwin  Smith,  J.  C.  Smith 
and  Johnson,  Justices.] 
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An  agreement,  by  one  person,  to  "  cancel "  the  indebtedness  of  another,  to 
a  third  person,  is  an  agreement  to  pay  it.  The  agreement  to  cancel  must 
be  held  to  include  a  promise  to  do  whatever  shall  be  necessary  to  effect 
the  cancellation. 

There  is  a  class  of  cases  in  which  it  has  been  held  that  an  instrument  which 
is  apparently  the  personal  obligation  of  the  one  by  whom  it  is  signed  may, 
by  parol,  be  shown  to  be  the  obligation  of  another,  for  whom  the  person 
signing  was  acting  as  agent.  But  the  rule  applies,  it  seems,  excliiMVfly 
to  cases  in  which  it  appears  in  the  body  of  the  instrument,  or  from  the 
signature  of  the  person  by  whom  it  is  executed,  that  he  was  acting  for 
another,  and  intended  to  bind  such  other,  and  not  himself  personally. 

In  such  cases,  where  the  party  to  whom  the  obligation  is  given  understands 
the  character  in  which  the  party  giving  it  is  acting,  parol  evidence  may,  it 
seems,  be  given  to  show  that  the  maker,  or  obligor,  was  acting  in  the 
matter  as  agent  merely. 

But  where  there  is  nothing  of  that  kind  either  in  the  body  of  the  instrument, 
or  attached  to  the  signature,  to  indicate  that  it  was  intended  to  be  any 
thing  other  than  a  personal  obligation,  such  evidence  is  inadmissible. 

Where  a  promise  made  to  A.,  to  pay  to  B.  a  debt  due  the  latter,  has  been 
adopted  by  B.,  it  is  regarded  in  law  as  a  promise  made  to  him. 

Parol  evidence  should  never  be  allowed,  to  create  an  ambiguity  where  none 
exists.  Per  JOHNSON,  J. 

The  proper  office  of  construction  is  to  ascertain  and  determine  the  intention 
of  the  parties.  And  this  is  arrived  at  by  considering  the  character  in 
which  the  party  undertakes ;  the  nature  and  subject  of  the  undertaking ; 
and  the  terms  employed  in  the  instrument.  Per  JOHNSON,  J. 

A  PPEAL  by  the  defendant  from  a  judgment  entered  on 
lA  the  report  of  a  referee.  The  complaint  alleged  that 
on  the  4th  of  March,  1859,  one  Thomas  W.  Smith  was 
indebted  to  the  plaintiff,  as  maker  of  certain  promissory 
notes,  set  forth  and  described,  which  had  been  discounted 
for  him  by,  and  were  then  held  by,  the  plaintiff;  also  upon 
two  drafts  before  that  time  drawn  by  said  T.  W.  Smith  and 
discounted  and  owned  by  the  plaintiff.  That  the  drafts  were 
duly  presented  for  payment,  at  maturity,  and  protested  for 
non-payment.  That  all  of  the  promissory  notes  were  then 
due,  and  the  notes  and  drafts  were  all  unpaid.  That  on  the 
said  4th  day  of  March,  the  said  Thomas  W.  Smith,  being  so 
indebted  to  the  plaintiff,  and  being  desirous  to  pay  the  same 
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on  that  day,  made  and  entered  into  an  agreement,  in  and  by 
which  the  defendant  for  a  valuable  consideration  to  him  paid, 
as  hereinafter  expressed,  by  the  said  Thomas  W.  Smith, 
undertook,  and  then  and  there  promised  and  agreed  to  and 
with  said  Smith,  to  pay  and  cancel  the  said  indebtedness  of 
Smith  to  the  plaintiff,  and  then  and  there  executed  and 
delivered  to  the  said  Thomas  W.  Smith,  an  agreement  in 
writing,  of  which  the  following  is  a  copy,  to  wit : 

"Beceived  of  T.  W.  Smith,  a  note  of  five  thousand,  (dol- 
lars meaning)  made  by  G.  W.  Leonard,  also  an  assignment 
by  said  T.  W.  Smith  of  his  (ten  shares)  stock  in  the  Auburn 
City  Bank,  value  five  hundred  dollars ;  also  said  T.  W. 
Smith's  order  on  David  B.  Smith,  of  Port  Byron,  for  seven 
hundred  dollars  in  bills  of  the  Planters  and  Mechanics'  Bank, 
of  Dalton,  Geo.,  as  also  six  hundred  and  fifty-seven  dollars, 
bills  of  the  same  bank,  now  at  the  Auburn  City  Bank,  for 
which,  as  above  enumerated,  I  agree  to  cancel  said  T.  W. 
Smith's  indebtedness  to  the  said  Auburn  City  Bank,  and 
also  his,  the  said  Smith's  indebtedness  to  Jonas  White  and 
H.  H.  Bostwick,  it  being  in  gross  sixty-seven  hundred  and 
eighty  dollars  or  thereabouts.  G.  W.  LEONARD." 

New  York,  March  4,  1859. 

And  the  plaintiff  averred  that  the  said  notes  and  drafts 
constituted  the  indebtedness  mentioned  in  the  said  written 
agreement.  And  that  by  reason  of  the  premises,  a  right  of 
action  had  accrued  to  the  plaintiff  against  the  defendant  for 
the  amounts  of  the  said  notes  and  drafts,  and  interest  thereon, 
and  expenses  of  protesting  the  same ;  and  he  demanded  judg- 
ment for  the  amount  thereof,  with  interest  and  costs. 

The  defendant,  by  his  answer,  alleged  1.  That  he  did  not, 
as  is  set  forth  in  the  complaint,  receive  from  ^Thomas  W. 
Smith,  or  any  other  person,  any  consideration  whatever  for 
the  undertaking,  promise  and  agreement  set  forth  in  the  com- 
plaint ;  that  he  did  not  undertake,  promise  and  agree  to  and 
with  the  said  Smith,  to  pay  and  cancel  the  said  indebtedness 
to  the  plaintiff;  and  that  he  did  not  execute  and  deliver  to  the 
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said  Smith  any  agreement  in  writing,  except  as  was  therein- 
after set  forth.  2.  And  for  a  second  and  further  defense,  the 
defendant  alleged  that  on  the  said  4th  of  March,  1859,  he  was, 
and  for  several  years  previously  thereto,  had  been  the  cashier 
and  general  agent  of  the  said  The  Auburn  City  Bank ;  that 
the  said  Thomas  W.  Smith  and  David  B.  Smith  and  R.  S. 
Torrey  were,  and  had  suddenly  become,  insolvent  and  unable 
to  pay  the  said  indebtedness  to  the  said  The  Auburn  City 
Bank,  and  sudden  and  unforeseen  exigencies  had  arisen,  which 
made  it  the  duty  of  the  defendant,  as  such  cashier,  to  en- 
deavor to  procure  some  sort  of  security  or  property  from  the 
said  Smith  and  Torrey,  and  to  prevent,  if  possible,  the  whole 
of  the  said  debt  from  becoming  a  total  loss  to  the  said  bank  ; 
whereupon  the  defendant,  in  conjunction  with  the  president 
of  the  said  The  Auburn  City  Bank,  on  or  about  the  2d  day 
of  March,  1859,  went  to  the  city  of  New  York,  where  the 
said  T.  W.  Smith  and  the  said  Torrey  were,  and  entered 
upon  negotiations  with  them,  with  a  view  to  obtain  something 
from  them  towards  the  said  indebtedness.  And  after  such 
negotiations,  between  the  said  president  and  the  defendant, 
as  cashier,  together  representing  the  said  The  Auburn  City 
Bank,  and  the  said  T.  W.  Smith  and  R.  S.  Torrey,  a  certain 
agreement  was  made  by  and  between  the  said  The  Auburn 
City  Bank  of  the  one  part,  and  the  said  Smith  and  Torrey, 
of  the  other  part ;  by  and  in  consideration  of  which  the  said 
Smith  was  to  transfer  to  the  defendant,  so  being  such  cashier, 
for  the  use  and  benefit  of  the  said  bank,  certain  shares  of  stock 
or  interest  in  Planters  and  Mechanics'  Bank  of  Dalton,  in  the 
state  of  Georgia,  and  also  certain  shares  in  the  said  The 
Auburn  City  Bank  with  certain  bank  bills  of  the  said  Georgia 
bank  ;  and  the  said  The  Auburn  City  Bank  was  to  cancel  and 
release  all  the  indebtedness  set  forth  and  described  in  the  said 
complaint,  in  consideration  thereof,  and  also  to  pay  or  cause 
to  be  paid  certain  demands,  to  the  amount  of  $250  or  there- 
abouts, due  to  one  Jonas  White  and  one  H.  H.  Bostwick, 
from  the  said  T.  W.  Smith ;  and  likewise  to  pay  to  him,  the 
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said  T.  W.  Smith,  in  addition  thereto^  the  sura  of  two  hun- 
dred dollars ;  all  which  agreement,  excepting  the  $200  afore- 
said, was  encumbered  with  the  condition,  that  the  consent 
of  certain  parties  owning  interest  in  the  said  Georgia  bank, 
should  first  be  obtained  to  the  transfer  of  the  said  stock  to 
the  said  The  Auburn  City  Bank.  And  that  in  pursuance 
of  said  agreement,  and  until  the  said  consent  should  be  ob- 
tained, the  said  stock  in  the  Georgia  bank  was  transferred  to 
the  defendant ;  and  also  for  the  further  reason  that  it  then 
appeared  doubtful,  both  in  respect  to  policy  and  lawful  power, 
whether  the  said  The  Auburn  City  Bank  should  or  could  hold 
or  own  an  interest  in  a  foreign  bank.  And  in  further  pursu- 
ance of  the  said  agreement,  the  stock  in  the  said  The  Auburn 
City  Bank,  and  also  an  order  on  certain  parties  for  the  bank 
bills  aforesaid,  was  duly  delivered  to  the  defendant,  all  to  be 
held  by  him  in  trust  as  between  the  parties  to  said  agreement, 
until  the  same  should  become  absolute,  or  be  rescinded,  as 
the  aforesaid  contingency  or  condition  might  be  determined. 
And  that  it  was  agreed,  that  upon  the  consummation  of  the 
said  agreement,  the  notes  and  drafts  set  forth  in  the  complaint 
should  be  canceled  and  delivered  up  to  Smith  and  Torrey ; 
and  the  defendant  should  upon  that  event  be  at  liberty  to 
transfer  the  said  stocks  and  property  to  the  said  The  Auburn 
City  Bank,  or  to  hold  the  same  absolutely  for  the  benefit  and 
at  the  disposal  of  the  said  bank,  as  it  might  order  and  direct. 
And  in  further  pursuance  of  said  agreement,  the  defendant, 
acting  as  the  said  cashier  and  agent,  did  pay  to  the  said  T. 
W.  Smith  the  said  $200 ;  and  the  defendant,  after  the  «aid 
agreement  was  concluded  upon,  having  received  the  said 
securities  at  the  request  of  the  said  Smith,  and  as  and  for  a 
private  receipt  or  memorandum  for  him,  the  said  Smith. 
and  not  as  a  contract  to  bind  this  defendant  individually, 
hastily  wrote  the  said  receipt  or  paper  writing  (the  same  as 
is  purported  to  be  set  forth  in  the  complaint)  bearing  date 
March  4,  1859,  and  handed  the  same  to  the  said  Smith,  in 
whose  possession  it  has  ever  since  remained,  and  still  remains 
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But  the  defendant  averred  that  the  said  paper  writing  or  receipt 
was  not  executed  nor  received,  nor  was  the  sanie  designed  by 
him  to  set  forth  or  embody  the  agreement  which  had  been 
made,  nor  was  the  same  understood  by  any  of  the  parties 
concerned  to  represent  or  set  forth  the  true  agreement  which 
was  made.  And  the  said  defendant  further  alleged  that  he 
was  informed  and  believed  that  afterwards,  but  at  what  pre- 
rise  time  he  was  unable  to  state,  the  consent  of  the  said 
parties  so  owning  interest  in  the  said  Georgia  bank,  having 
been  obtained,  the  plaintiff  ratified  and  confirmed  the  said 
agreement,  and  received  the  transfer  of  the  said  stocks  and 
bank  bills,  and  yet  holds  and  owns  the  same.  And  this 
defendant  further  alleged  that  throughout  the  whole  of  that 
transaction  he  acted  in  good  faith,  as  agent  and  cashier  of 
the  said  bank  and  with  a  view  to  its  interests  alone. 

The  cause  having  been  brought  to  trial  before  the  referee, 
to  whom  it  was  referred,  the  referee  after  hearing  the  proofs 
and  allegations  of  the  parties,  found  as  matters  of  fact : 
That  on  the  4th  day  of  March,  1859,  one  Thomas  W.  Smith 
was  indebted  to  the  plaintiff  in  the  sum  of  $6533.33,  be- 
sides interest  and  fees  of  protest,  upon  four  notes  made  by 
said  Smith  and  indorsed  by  David  B.  Smith,  amounting  to 
$5500,  and  upon  two  drafts  drawn  by  said  Smith,  and  ac- 
cepted by  one  Reuben  S.  Torrey,  for  his  accommodation, 
amounting  to  $1033.33.  That  said  Tho's  Smith  and  David 
B.  Smith  having  become  embarrassed  in  their  circumstances, 
the  defendant,  who  was  then  cashier  of  said  Auburn  City  Bank, 
and  Franklin  L.  Sheldon,  the  president  thereof,  proceeded 
to  New  York  where  said  Smith  was  then  staying,  for  the 
purpose  of  procuring  additional  security  for  said  indebted- 
ness, or  otherwise  arranging  the  same.  That  after  arriving 
in  New  York,  said  defendant  and  said  Sheldon  agreed  with 
said  Smith  upon  a  settlement  of  his  indebtedness  as  follows  : 
(1.)  Said  Smith  procured  a  transfer  to  said  defendant  of 
one  tenth  of  the  capital  stock  of  the  Planters  and  Mechanics' 
Bank  of  Dalton,  Georgia,  at  the  price  of  $5000.  (2.)  The 
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transfer  to  him  of  $500  of  the  capital  stock  of  said  Auburn 
City  Bank.  (3.)  Orders  for  $1357  of  the  bills  or  currency 
of  said  bank  of  Dalton,  $700  of  which  was  then  in  the  hands 
of  David  B.  Smith,  and  $657  was  then  in  the  said  Auburn 
City  Bank.  All  of  these  transfers  were  made  nominally  to 
said  defendant  individually,  it  being  arranged  between  said 
defendant  and  said  Sheldon  that  the  name  of  the  bank  was 
not  to  appear  in  the  transfers,  and  thereupon  the  said  de- 
fendant executed  and  delivered  to  said  Smith,  the  receipt  or 
instrument  set  out  in  said  complaint.  The  said  receipt  was 
drawn  up  by  the  defendant,  and  its  terms  understood  by  him 
and  the  other  parties  to  the  arrangement  at  the  time  of  its 
execution.  It  was  part  of  said  arrangement  that  the  con- 
sent of  other  parties  interested  in  the  Bank  of  Dalton 
should  be  procured  to  the  transfer  of  said  one  tenth  to  the  de- 
fendant, and  such  consent  was  afterwards  procured,  of  which 
the  defendant  and  plaintiff  had  notice.  It  was  agreed  at  the 
time,  between  Sheldon  and  the  defendant,  that  the  stock  of 
the  Auburn  City  Bank  should  be  transferred  by  the  defendant 
to  the  plaintiff,  and  the  same  was  soon  afterwards  transferred 
to  it,  and  is  now  held  by  plaintiff.  It  was  also  agreed  between 
them,  that  the  plaintiff  should  pay  $200  in  cash,  which 
Smith  required  before  he  would  make  the  arrangement  above 
specified  ;  which  amount  was  paid  by  the  defendant  for  the 
bank.  It  was  the  design  of  all  the  parties  to  said  arrange- 
ment, that  when  consummated  it  should  be  a  full  discharge 
of  Smith  from  his  indebtedness  to  said  bank,  although 
the  notes  and  drafts  were  not  and  have  not  yet  been  deliv- 
ered up  to  Smith,  except  the  name  of  Torrey  was  erased 
upon  the  drafts  :  and  the  plaintiff  has  received  nothing  from 
said  arrangement  except  the  said  scrip  of  $500  of  its  own 
stock.  The  defendant  has  not  transferred  nor  offered  to 
transfer  the  stock  of  said  Bank  of  Dalton  or  the  bills  of  said 
bank,  received  from  Smith  as  aforesaid. 

Upon  the  facts  the  referee  found,  as  matter  of  law  :  "  1.  It 
is  not  competent  to   contradict  the  written  instrument  by 
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parol  testimony,  or  to  show  by  such  testimony  that  the  de- 
fendant did  not  intend  to  bind  himself,  individually,  by  the 
receipt  or  instrument  executed  as  aforesaid  by  him. 

2.  The  plaintiff  is  therefore  entitled  to  receive  of  the  de- 
fendant, the  amount  of  T.  W.  Smith's  indebtedness  to  the 
plaintiff,  after  deducting  $500,  the  value  of  its  own  stock, 
and  the  said  sum  of  $200,  so  paid  by  the  defendant  as  above 
stated,  leaving  the  sum  of  $7407.78,  (seven  thousand  four 
hundred  and  seven  dollars  and  seventy-eight  cents,)  for 
which  sura  the  plaintiff  is  entitled  to  judgment." 

The  defendant  excepted  to  the  findings  of  the  referee.  He 
also  excepted  to  the  report  because  the  referee  had  declined 
to  pass  upon  the  material  issues  of  the  cause,  viz  : 

1.  Whether  or  not  the  said  defendant  did  undertake, 
promise  or  agree  to  and  with  said  Smith  to  pay  and  cancel 
the  said  indebtedness.  2.  Whether  the  defendant  received 
any  consideration  whatever  for  the  undertaking,  promise  and 
agreement  set  forth  in  the  complaint.  3.  Whether  or  not 
the  agreement  then  and  there  made,  was  between  the 
plaintiff,  represented  by  the  defendant  as  cashier  and  said 
Sheldon  as  president  thereof,  of  the  one  part,  and  said  T.  W. 
Smith  and  Torrey  of  the  other  part.  4.  Whether  or  not 
each  and  every  of  the  transfers  made  by  Smith  and  Torrey  or 
either  of  them  upon  said  agreement,  were  made  really  to  the 
said  defendant  for  the  use  and  benefit  of  the  said  plaintiff, 
and  whether  they  were  received  as  such  by  the  defendant. 

5.  Whether  or  not  the  said  plaintiff,  the  Auburn  City  Bank 
was,  by  the  true  agreement  then  and  there  made,  to  cancel 
and  release  the  said  indebtedness  set  forth  in  the  complaint. 

6.  Whether  or  not  the  said  paper  writing  or  receipt  was  de- 
signed, executed  or  received  by  the  parties  thereto  to  set  forth 
or  embody  the  agreement  which  had  been  made ;  or  whether 
it  was  intended  or  understood  by  any  of  the  parties  concerned, 
to  represent,  or  to  set  forth  the  true  agreement.     7.  Whether 
or  not  the  defendant  throughout  the  whole  of  that  transac- 
tion acted  in  good  faith  as  agent  and  cashier  of  the  said  bank 
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and  with  a  view  to  its  interest  alone,  or  whether  he  dealt  on 
his  own  account  individually. 

Cox  &  Avery  for  the  appellant.  The  principal  questions 
here  presented  are  :  1st.  Whether,  when  a  third  party  (the 
bank)  sues  on  an  apparent  undertaking  of  A.  made  in  his 
contract  with  B.  the  defendant  is  (as  to  the  plaintiff)  estop- 
ped by  the  apparent  undertaking,  and  forbidden  to  show  the 
truth  in  his  defense  ?  2d.  Whether  the  word  "  cancel," 
used  in  such  an  agreement,  can  be  held  to  mean  "  assume 
and  pay  ?"  3d.  When  the  parties  to  an  agreement  admit 
and  agree  as  to  what  was  intended,  the  plaintiff,  being  a 
third  party,  and  a  stranger  to  it,  can  insist  upon  and  main- 
tain against  one  of  the  parties  a  meaning  and  construction 
never  intended  by  the  parties  ?  Or,  whether,  in  such  case, 
the  defendant  may  contradict,  impeach  or  overturn  the  ap- 
parent undertaking  to  cancel,  or  even  to  pay  the  plaintiff  ? 
4th.  Whether,  when  in  truth  the  defendant  acted  only  as 
agent  of  the  plaintiff  in  the  business,  yet  assuming  ostensi- 
bly to  act  in  his  own  name,  and  that  for  the  interest  and 
protection  of  his  principal,  such  principal  can  turn  around 
and  in  the  face  of  all  equity,  hold  him  to  his  apparent  indi- 
vidual undertaking  ? 

We  are  to  assume  in  this  case,  that  the  defendant  Leonard 
acted  in  fact  throughout,  only  as  agent,  and  that  he  did  not 
intend  to  bind  himself  at  all  to  his  principal',  that  this 
transaction  was  in  fact  between  the  bank,  and  Smith  and 
Torrey  ;  because  the  evidence  tends  strongly  to  establish  it. 
Both  parties  so  understood  it  at  the  time  ;  and  the  referee 
has  refused  to  decide  these  issues  raised  by  the  pleadings, 
holding  the  facts  to  be  immaterial. 

It  is  not  intended  here  to  controvert  the  established  rule 
that  when  parties  commit  an  agreement  to  writing  it  shall 
be  held  to  be  the  highest  evidence  of  the  agreement,  and  (as 
between  them)  to  exclude  all  parol  evidence  to  alter,  vary  or 
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contradict  it ;  although  this  rule  has  many  modifications  and 
exceptions.     But  we  c*laim, 

I.  This  rule  obtains  in  reference  to  all  questions  arising 
between  the  parties  to  the  agreement;  but  never  prevents 
strangers  from  contradicting  and  even  overthrowing  the  writ- 
ing by  parol  evidence,  when  it  is  introduced  against  such 
strangers.  (3  Stark.  Ev.  1017,  note  1,  1018,  1043,  1046  to 
1053.  2  id.  635.  1  Greenl.  Ev.  §  279.  Parsons'  Merc.  Law, 
24,  note.  1.  Addison's  Contracts, p.  2,  note  1.  Id.  839,  840. 
Cotven  &  Hill's  Notes,  1436,  1438,  1444-8.  Gresley's  Eq. 
Ev.  288.  Whitbeck  v.  Whitbeck,  9  Cotven,  270.  Rex  v. 
Laindon,  8  Durnford  &  East,  382.  Champlin  v.  Butler,  18 
John.  169.  Evans  \.  Wells,  22  Wend.  344,  &c.  overru/in>j 
Stackpole  v.  Arnold,  11  Mass.  27.  Mech.  Sank  v.  J5aw&  o/ 
Columbia,  5  Wheat.  327.  Ta^or  v.  Baldwin,  10  .Bari.  587.) 

1.  And  because  estoppels  must  be  mutual,  even  parties  as 
against  strangers,  may  vary,  contradict,  &c.  their  own  writ- 
ings.    Even  in  case  of  deeds.     (Hex  v.  Laindon,  8  Durnf.  d* 
East,  382.     Rex  v.  Scammonden,  3  T.  R.  474.     Champlin 
v.  Butler,  18  JoAw.  169.     CWew  d*  .5i7P«  ^otes,  JVo.  965. 
Evans  v.    JFefts,  22    Wend.  344.)     Opinion  by  Verplanck, 
sustained  by  court  of  errors.     (1  Phil.  Ev.  387,  8£/i  Eng.  ed. 
Johnson  v.  Blackman,  11  <7oww.  351,  353,  342,  357.     Fuller 
v.  Acker,  1  .StY/,  475-6,  awe/  cases  cited.     Johns  v.  Church, 
12  Pick.  559.     Sparroiv  v.  Kinyman,  1  Comst.  250  ;  over- 
ruling 2  #t7J,  303 ;  17  Wewd.  164.     £awrf  v.  Wainman,  3 
jBingr.  #.  £  69.     <7o£e  £t'ft.  352,  Estoppel.     Jewell  v. 
rington,    19    Wend.  471.     Parsons'  Merc.  Law,  24, 

««c?  ca«es.     Bight  v.  Buckncll,  2  Barn.  &  Ad.  278.) 

As  to  who  are  "strangers,"  we  insist,  every  body  except 
parties  and  privies.  (Kingman  v.  Sparrow,  1  Comst.  250. 
Jewell  v.  Harrington,  19  JFenc?.  471.  Barker  v.  Binninger, 
14  ^.  F.  .Sep.  271.  The  sheriff  may  disprove  his  own  re- 
turn. (Roberts  v.  Austin,  5  Whart.  313.) 

2.  And  in  case  of  less  solemn  and  deliberate  instruments 
like  this  receipt,  a  fortiori.     (3  Stark.  Ev.  1051.)     The  rule 
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as  stated  by  Starkie  is,  "  Next  where  one  of  the  contending 
parties  was  not  a  party  to  the  recora  or  other  instrument. 
*  *  *  Here,  however  admissible,  the  writing  is  not  conclusive 
evidence,  and  parol  evidence  is  admissible  to  prove  the  fact, 
in  contradiction  of  the  record."  "  It  seems  to  be  a  general 
rule,  that  in  all  these  cases  parol  evidence  of  the  facts  would 
still  be  admissible ;  in  other  words,  the  instrument  could 
never  conclude  the  party  by  estoppel,  or  otherwise."  (Addi- 
son  on  Cont.  3,  and  cases.  Skaife  v.  Jackson,  3  Barn.  & 
Or.  423.  Lampson  v.  Coke,  5  Barn.  &  Aid.  611.  Stack- 
pole  v.  Arnold,  11  Mass.  27.  Graves  v.  Key,  3  B.  &  Adol. 
318.  Berkley  v.  Watling,  7  Adol  &  Ellis,  22.  Farrar  v. 
Hutchinson,  9 .id.  641.  Evans  v.  Wells,  22  Wend.  344. 
Scovill  v.  Griffith,  2  Kern.  509.) 

3.  And  because  Smith  (to  whom  this  receipt  was  given) 
knew  at  the  time,  that  the  whole  was  done  by  Leonard  in  fact 
as  cashier  and  agent  of  the  bank,  Leonard  might  prove  that 
fact  in  his  own  defense,  even  in  an  action  by  Smith  against 
him  on  this  receipt  and  contract.     (2  Cowen  &  Hill's  Notes, 
1465  and  cases.    Brockway  v.  Allen,  17  Wend.  41.    Randall 
v.  Van  Vechten,  19  John.  60.     Chit,  on  Cont.  106  and  cases. 
Champlin  v.  Butler,  18  John.  169.     5  Whart.  298,  313.) 

4.  With  stronger  reason  may  Leonard  do  this  when  perfid- 
iously attacked  by  his  principal.     "  Indeed  it  may  be  assert- 
ed as  a  general  rule,  that  in  all  cases  where  an  agent  has 
contracted  within  the  sphere  of  his  agency,  and  the  principal 
is  not  bound  by  the  form  of  the  contract  at  law,  a  court  of 
equity  will  enforce  it  against  the  principal,  upon  principles 
ex  cequo  et  bono."     (Story's  Agency,  §  162  and  cases.}    And 
this,  although  the  form  of  the  contract  may  add  the  personal 
responsibility  of  the  agent  to  the  rights  of  the  other  party. 
(Id.  p.  153,  note.     Evans  v.  Wells,  22  Wend.  345.) 

5.  Nor  is  it  sound  for  the  principal  here  to  deny  that  this 
contract  was  within  the  sphere  of  Leonard's  agency ;  they 
might  deny  it  as  against  Smith  ;  but  it  is  a  sufficient  answer 
to  the  bank  in  this  action,  for  Leonard  to  say  that  he  did  it 
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in  fact  or  attempted  to  do  it  as  their  agent,  and  not  other- 
wise ;  and  they  might  ratify  or  refuse,  at  their  option ;  least 
of  all  can  they  turn  upon  him,  to  ruin  him,  for  an  honest 
effort  made  for  their  interest.  In  all  these  cases,  where  the 
real  party  is  charged  on  the  contract,  by  parol  proof,  notwith- 
standing the  writing  signed  by  the  agent  individually,  if  the 
principal  should  afterward  sue  that  agent  on  the  contract, 
could  not  he  be  allowed  to  show  by  parol  that  the  plaintiff  and 
not  he  the  agent  was  in  fact  the  contracting  party  ?  (Mer- 
chants' Sank  v.  Bank  of  Columbia,  5  Wheat.  327.  Dykera 
v.  Townsend,  24  N.  Y.  Rep.  61.  Kymer  v.  Sowercrop,  1 
Camp.  109.  Norfolk  v.  Worthy,  Id.  337.  Skinner  v. 
Stocks,  4  Barn.  &Ald.  437.)  Sharp  v.  Emmett,  (5  Whart. 
288,)  is  probably  in  point. 

II.  Each  one  of  the  conclusions  of  law  of  the  referee  is  er- 
roneous. The  first:  because  he  held  the  rule  the  same  in 
this  action  between  Leonard  and  a  stranger  to  the  writing, 
(the  bank)  as  if  it  had  been  between  Leonard  and  Smith. 
The  second :  for  the  same  reason.  The  third :  in  holding 
that  a  cashier's  undertaking  to  "  CANCEL"  certain  paper  held 
by  his  bank,  was  a  personal  undertaking  on  his  part  to  as- 
sume and  pay  that  paper  to  the  bank.  "CANCEL."  To  de- 
face ;  properly  to  make  cross  bars  or  lattice  work ;  hence  to 
make  cross  lines  on  writing.  1.  To  cross  the  lines  of  a  writ- 
ing and  deface  them ;  to  blot  out  or  obliterate.  2.  To  amend 
or  destroy,  as  to  cancel  an  obligation  or  a  debt.  (  Webster's 
Diet.)  The  same,  substantially,  by  Worcester.  1.  This 
difficulty  of  perverting  an  apt  and  significant  word  was  felt 
by  the  counsel  in  drawing  the  complaint.  It  was  necessary 
to  aver  that  .the  defendant  "undertook  TO  PAY  and  cancel." 
But  the  proof  nowhere  supports  the  averment :  nor  has  the 
referee  been  able  to  support  the  averment  in  his  report.  And 
to  this  our  exception  is  well  taken.  2.  When  the  fact  appears 
by  the  proof,  that  Leonard  was  in  fact  cashier  of  the  bank,  and 
was  acting  for  it  on  this  occasion,  the  word  cancel  is  seen  to 
have  its  true  and  specific  meaning  in  thie  case.  (1.)  There 
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is  no  proof  in  the  case  of  any  other  meaning.  (2.)  No  ambi- 
guity  either  latent  or  patent.  (3.)  No  authority  under  the 
laws  of  evidence  to  pervert  or  change  the  word.  3.  The  referee 
has  found  that  the  paper  receipt  controls  and  cannot  be  varied  ; 
that  the  parties  understood  its  terms ;  that  Leonard  bound 
himself  individually  to  cancel;  and  that  therefore  the  bank 
is  entitled  to  receive  from  him,  &c.,  not  that  the  defendant 
undertook  to  pay.  This  is  a  non  sequitur.  (4.)  To  say  that 
the  debts  to  White  and  Bostwick  (of  $200)  were  to  be  paid, 
that  therefore  the  $6533  was  also  to  be  paid,  is  to  confound 
the  principal  and  subject  matter  with  the  incident.  In 
drawing  the  receipt  Leonard  had  evidently  got  past  the  prin- 
cipal, before  the  incident  occurred  to  him.  5.  But  if  the 
word  cancel  can  possibly  be  regarded  as  an  ambiguous  word, 
the  question  is  presented — in  what  sense  is  it  to  be  taken  ? 
In  the  sense  in  which  Leonard  apprehended  it  to  be  under- 
stood by  Smith  at  the  time.  (2  Kent,  557.  Gunnison  \. 
Bancroft,  11  Verm.  Rep.  493.  Barlow  v.  Scott,  24  N.  7. 
Rep.  40.  Gresley's  Eq.  Ev.  286.  Pars.  Merc.  Law,  14,  15, 
and  cases.  Addison's  Cont.  845  to  849.  3  Starkie's  Ev. 
1036,  1038.)  And  the  attending  circumstances  and  occasion 
are  well  regarded  for  this  purpose.  (Same  authorities.) 
And  that  sense  is  obvious  from  the  proof.  And  yet  the  referee 
has  held  the  true  import  of  the  word  cancel,  used  in  such  cir- 
cumstances, to  be  "  to  pay."  This  does  violence  as  well  to 
the  writing,  as  to  all  the  evidence. 

III.  If  it  was  the  interest  of  the  bank  to  ascertain  and  en- 
force the  real  agreement,  it  is  obvious  that  they  would  be 
entitled  to  contradict  a  sham  or  mistaken  paper,  by  parol 
evidence,  and  show  the  truth.  (1  Greenl.  Ev.  §  279  and 
cases.  2  Starkie's  Ev.  1051.  Addison  on  Cont.  840.  Ev- 
ans v.  Wells ,  22  Wend.  344.  Also  cases  cited  under  1st 
Point.)  Take  this  case  :  A.  sells  a  horse  to  B.  for  $150,  B. 
to  pay  cash  $100,  and  A.'s  note  held  by  the  bank,  at  its  ma- 
turity for  $50.  A.  gives  B.  a  bill  of  sale  of  the  horse  rated 
$100,  receipted  in  full.  The  note  afterwards  matures  and  is 
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not  paid.  The  bank  sues  B.  on  the  promise  to  A.  Cannot 
the  bank,  admitting  the  writing  to  be  competent  evidence, 
yet  impeach  it  and  show  it  to  be  mistaken,  incomplete  01 
false ;  and  establish  the  true  contract  by  parol  evidence  ? 
(Taylor  v.  Baldwin,  10  Barb.  587,  and  cases  cited.)  In 
such  case  the  action  would  be  founded  upon  the  true  contract, 
and  not  upon  the  sham.  We  have  seen  that  this  receipt 
signed  by  Leonard  was  a  sham,  and  was  intended  to  be,  for 
reasons  supposed  by  the  parties  to  be  sufficient  at  the  time. 
And  the  sham  was  in  respect  to  the  vital  point  in  this  action, 
the  true  party  contracting;  it  was  thought  best  that  th- 
bank  should  not  appear  to  fie  connected  with  the  Georgia 
bank.  This  is  admitted  by  every  person  present,  and  the 
referee  has  so  found,  substantially. 

IV.  That  this  paper  should  be  thus  made,  was  a  subordi- 
nate and  collateral  part  of  the  true  agreement,  and  the  object 
of  it,  conceded  by  all  the  parties,  was  to  protect  this  very 
Auburn  City  Bank  from  apprehended  contingencies.  And 
this  was  understood  at  the  time.  1.  This  brings  it  within 
the  rule  as  laid  down  by  Chitty.  (Cont.  109.)  "  It  inay 
frequently  happen  that  a  written  memorandum  was  not  in- 
tended to  contain,  and  does  not  purport  in  itself  to  comprise 
all  the  terms  of  a  contract.  °  *  *  Where  writing  is  not  required, 
it  appears  that  oral  proof  of  a  distinct  parol  contract  relative 
to  terms  not  noticed  in  the  writing,  and  showing  that  the 
writing  was  confined  to  one  branch  of  the  transaction,  may  be 
received/'  So  in  3  Starkie's  Evidence,  1040.  "  Where,  how- 
ever, the  nature  of  the  subject  matter  does  not  require  th«^ 
agreement  to  be  in  writing,  although  a  presumption  arises, 
in  the  absence  of  proof  to  the  contrary,  that  the  parties  ex- 
pressed in  writing  the  whole  of  their  intention  in  respect  of 
the  subject  matter,  and  intended  the  written  terms  to  operate 
as  an  agreement ;  yet  that  presumption  may,  it  seems,  be  re- 
butted by  express  evidence  that  what  was  so  written  was 
intended  as  a  mere  memorandum  of  one  part,  or  branch,  only, 
of  a  general  agreement,  and  was  not  intended  to  operate  ab- 
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solutely  and  unconditionally  ;  or  it  may  be  shown  that  a  parol 
contract  was  made  independently,  wholly  collateral  to,  and 
distinct  from  a  written  one  made  at  the  same  time."  "  In 
such  cases  the  parol  evidence  is  used,  not  to  vary  the  terms 
of  the  written  instrument,  but  to  show,  either  that  it  is  in- 
operative as  an  entire  and  independent  agreement,  or  that  it  is 
collateral  and  irrelevant."  This  rule  is  stated  as  to  litigation 
between  the  parties  to  the  paper.  2.  The  ENTIRE  CONTRACT 
was  plainly  this :  (1.)  Smith  and  Torrey's  debt  to  the  bank 
was  to  be  canceled.  (2.)  White  and  Bostwick  to  be  paid 
$250  by  the  bank.  (3.)  Smith  to  receive  $200  in  cash  from 
the  bank.  (4.)  Smith  to  transfer  to  Leonard  for  the  bank, 
the  Georgia  stock,  and  to  the  bank  the  $500  stock  and  cur- 
rency. (5.)  This  paper  receipt  to  be  made,  to  make  the 
transaction  appear  to  be  between  Leonard  and  Smith,  in  or- 
der that  the  bank  might  not  appear  to  be  concerned  in  the 
matter.  (6.)  The  whole  to  be  conditional,  depending  on 
the  consent  of  the  other  proprietors  of  the  Georgia  bank. 
3.  This  state  of  facts,  patent  as  it  is  from  the  testimony,  is 
ignored  by  the  referee,  who  exalts  the  sham  paper  into  the 
entire  contract,  and  will  not  suffer  the  facts  to  exist ;  holds 
them  irrelevant  and  immaterial.  So  we  see  this  bank  for  its 
own  purposes,  making  a  true  contract  and  a  sham  paper  as  a 
part  of  it ;  and  now  asserting  the  sham  as  the  true  contract, 
in  order  to  rob  its  own  agent,  claiming  that  he  is  estopped 
by  it. 

V.  Leonard  received  no  consideration  whatever  for  the  al- 
leged promise.  1.  All  the  books  hold,  that  (there  being  no 
estoppel)  the  want  of  consideration  may  be  shown,  even  as 
between  the  original  parties ;  and  the  bank  here  has  no 
stronger  equities.  The  consideration  here  went  all  to  the 
bank,  and  was  so  intended  at  the  time.  2.  And  this  defense 
is  set  up  in  the  answer ;  is  proved  in  the  case ;  but  held  im- 
material by  the  referee.  This  Georgia  stock  was  to  be  taken 
by  Leonard  for  the  Auburn  City  Bank.  It  should  be  borne 
in  mind  that  Leonard  has  never  had  any  scrip  or  stock  of 


MONROE— SEPTEMBER,  1863.  133 


Auburn  City  Bank  r.  Leonard. 

this  Georgia  bank.  The  $500  Auburn  City  Bank  stock 
"  Smith  was  to  assign  to  the  bank,"  and  did  so.  The  Georgia 
currency  $1357,  was  left  in  the  bank  vault,  and  afterwards 
sent  to  Chicago  by  the  cashier,  to  Sheldon  the  president,  aiid 
has  remained  in  control  of  the  bank. 

Wm.  Allen,  for  the  respondent.  I.  The  execution  of  this 
instrument  by  the  defendant,  and  its  delivery  by  him  to  T. 
W.  Smith,  are  not  denied  by  the  answer.  It  was  drawn  up 
by  the  defendant,  and  its  terms  were  understood  by  him  and 
the  other  parties  to  the  arrangement,  at  the  time  of  its 
execution. 

II.  That  instrument  is  a  plain,  unambiguous  agreement, 
for  the  consideration  therein  recited,  (paid  by  Smith,  to  the 
defendant  Leonard,)   to  pay  the  demands  of  the  plaintiff 
against  said  Smith.     Those  demands  amounted  at  the  date 
of  the  judgment  to  $7433.30. 

III.  The  question  of  its  reformation  was  tried  in  the  cross 
suit,  and  the  judgment  of  the  court,  upon  the  facts  presented 
by  the  pleadings  in  that  suit,  was  against  its  reformation, 
and  by  necessary  consequence,  establishing  its  validity  as  a 
contract,  according  to  its  plain  import  and  meaning,  and  sub- 
ject to  the  ordinary  rules  of  interpretation. 

IV.  The  court  will  not  permit  two  trials  of  the  same 
issues.     The   defense  set    up   in    the    answer  in   this  suit, 
having  been  tried  in  the  cross  suit,  and  judgment  upon  all 
the    issues   having  been  rendered,  no  re-trial  will  be  per- 
mitted  in   this  action.     The  judgment    in   the   cross   suit 
against  the  plaintiff  entitled  the  plaintiff  in  this  action  to 
judgment. 

V.  This  contract  gave  the  plaintiff  a  right  of  action  against 
the   defendant;  and   the  judgment   is   right.      (Barker  v. 
Bucklin,  2  Denio,  45.     The  Del.  and  Hud.  Canal  v.   West' 
Chester  Co.  Bank,  4  Denio,  97,  and  cases  cited.) 
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By  the  Court,  JOHNSON  J.  If  the  instrument  on  which 
the  action  was  brought  was  in  legal  effect  a  promise  by  the 
defendant  to  pay  the  indebtedness  of  Smith  to  the  plaintiff, 
personally,  the  action  is  well  brought  and  the  judgment  must 
be  affirmed,  unless  there  was  some  erroneous  ruling  in  the 
course  of  the  trial.  (Burr  v.  Beers,  24  N.  T.  Rep.  178 
Lawrence  v.  Fox,  20  id.  268.) 

The  terms  of  the  undertaking  are  "  I  agree  to  cancel  said 
T.  W.  Smith's  indebtedness  to  the  said  Auburn  City  Bank." 
This  is  not  in  explicit  terms  a  promise  to  pay  the  indebted- 
ness, but  if  the  undertaking  is,  as  upon  its  face,  and  by  its 
terms,  it  would  seem  to  be,  the  individual  personal  under- 
taking of  the  defendant,  it  can  be  regarded  as  nothing  else 
than  a  promise  to  pay. 

As  a  stranger  having  no  interest  in  the  indebtedness,  the 
only  way  in  which  he  could  cancel  it  would  be  by  payment  ; 
and  the  agreement  to  cancel  must  be  held  to  include  the 
promise  to  do  whatever  should  be  necessary  to  effect  the  can- 
cellation. To  cancel  is  to  blot  out  or  obliterate  ;  to  annul  or 
destroy,  and  as  this  could  only  be  accomplished  lawfully  by 
a  third  person,  by  payment,  it  is  clearly  an  undertaking  to 
pay.  By  no  other  construction  can  any  effect  be  given  to 
the  obvious  intention  of  the  parties  ;  and  the  written  under- 
takings of  parties  are  always  to  be  construed  so  as  to  be  up- 
held and  enforced,  instead  of  rendering  them  nugatory,  if  it 
can  be  done  without  violence  to  the  terms  employed.  The 
proper  office  of  construction  is  to  ascertain  and  determine  the 
intention  of  the  parties  ;  and  this  is  arrived  at  by  consider- 
ing the  character  in  which  the  party  undertakes,  the  nature 
and  subject  of  the  undertaking,  and  the  terms  employed  in 
the  instrument. 

If  it  appeared  clearly,  or  could  legitimately  be  made  to 
appear,  that  the  defendant  in  the  transaction  was  acting 
solely  as  the  agent  of  the  plaintiff,  and  entered  into  the  un- 
dertaking in  that  character  only,  doubtless  an  entirely  differ- 
ent meaning  should  be  given  to  the  terms  "  to  cancel."  In 
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that  case  the  terms  would  obviously  import  simply  an  under- 
taking by  the  plaintiff  to  accept  whatever  its  agent  had  re- 
ceived on  its  account  and  in  its  behalf,  in  satisfaction  and 
extinguishment  of  Smith's  indebtedness. 

But  upon  its  face  it  is  no  such  instrument.  It  does  not 
appear  to  have  been  made  by  or  in  behalf  of  the  plaintiff,  in 
any  respect.  There  is  nothing,  either  in  the  body  of  the  in- 
strument or  the  signature  to  it,  to  indicate  that  the  plaintiff 
had  any  interest  in  it,  or  relation  to  it,  other  than  than  that 
of  a  mere  promisee.  On  the  contrary,  upon  its  face  and  by 
its  terms,  it  is  the  plain  personal  instrument  and  undertak- 
ing of  the  defendant,  complete  and  perfect  in  all  its  parte, 
importing  a  valid  legal  obligation  against  him  to  the 
plaintiff. 

The  question  then  arises,  whether  paroi  evidence  is  ad- 
missible to  vary  and  change  this  undertaking,  not  in  some 
particulars,  but  in  its  entire  legal  character  and  scope.  In 
short,  to  make  it  another  and  different  undertaking,  entirely, 
from  what  it  appears  to  be  upon  its  face,  and  by  the  clear, 
legal  import  of  its  terms.  The  defendant's  counsel  contends 
that  such  evidence  is  admissible  in  a  case  like  this,  where  the 
defendant  claims  to  have  been  acting  as  the  agent  merely  of 
the  plaintiff.  But  to  maintain  this  he  assumes  that  the  ac- 
tion is  between  parties  who  are  not  parties  to  the  undertak- 
ing, or  that  the  defendant  at  least  is  neither  party  nor  privy 
to  it.  Of  course,  if  the  defendant  acted  as  agent  only,  and 
within  the  scope  of  his  authority,  his  act  was  the  act  of  tin- 
plaintiff  and  as  between  him  and  Smith  he  was  not  a  party  ; 
but  the  plaintiff  was  the  party  on  the  one  side,  and  Smith  on 
the  other.  On  the  contrary,  if  the  defendant  was  acting  for 
himself  and  for  his  own  personal  benefit  and  advantage,  then 
both  himself  and  the  plaintiff  are  parties  ;  the  defendant  as 
promissor  and  the  plaintiff  as  promissee.  For  the  rule  now 
is,  undoubtedly,  that  when  such  a  promise  as  this  apparently 
is,  has  been  adopted  by  the  creditor,  it  is  regarded  in  law  an 
a  promise  to  him,  as  will  appear  by  the  two  cases  above 
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cited.  So  the  case  comes  back  to  this  precise  question  : 
whether  an  instrument  which  is  apparently  the  personal  ob- 
ligation of  the  one  by  whom  it  is  signed,  may  by  parol,  be 
shown  to  be  the  obligation  of  another,  for  whom  the  person 
signing  was  acting  as  agent. 

There  is  a  class  of  cases  in  which  it  has  been  held  that  this 
may  be  done.  But  the  rule  will  be  found  to  apply,  I  think, 
exclusively  to  cases  in  which  it  appears  in  the  body  of  the 
instrument,  or  from  the  signature  of  the  person  by  whom  it 
is  executed,  that  he  was  acting  for  another,  and  intended  to 
bind  such  other,  and  not  himself  personally.  Of  this  char- 
acter are  the  cases  of  Mechanics'  Bank  of  Alexandria  v. 
The  Bank  of  Columbia,  (5  Wheat.  326  ;)  Brockway  v.  Al- 
len, (17  Wend.  40  ;)  Pentz  v.  Stanton,  (10  id.  275  ;)  Ran- 
dall v.  Van  Vechten,  (19  John.  60  ;)  Becker  v.  Lamont, 
(13  How.  Pr.  R.  23.)  In  such  cases,  where  the  party  to 
whom  the  obligation  is  given  understands  the  character  in 
which  the  party  giving  it  is  acting,  parol  evidence  may,  it 
seems,  be  given  to  show  that  the  maker,  or  obligor,  was  act- 
ing in  the  matter  as  agent  merely. 

But  where  there  is  nothing  of  that  kind  either  in  the  body 
of  the  instrument,  or  attached  to  the  signature,  to  indicate 
that  it  was  intended  to  be  any  thing  other  than  a  personal 
obligation,  such  evidence  is  inadmissible.  (Lincoln  v.  Cran- 
dett,  21  Wend.  101.  Newcomb  v.  Clark,  I  Denio,  226. 
Chappell  v.  Dann,  21  Barb.  17.  Stackpole  v.  Arnold,  11 
Mass.  Rep.  27.)  This  case  clearly  belongs  to  the  latter 
class,  and  the  referee  was  right  in  excluding  the  parol  evi- 
dence from  consideration,  in  deciding  the  case. 

The  principle  is  in  no  respect  different,  as  I  conceive,  in 
this  case,  from  what  it  would  be  were  the  action  between  the 
defendant  and  Smith,  upon  the  same  instrument.  In  either 
case  the  question  would  be  whether  in  law  it  was  the  defend- 
ant's personal  undertaking.  The  plaintiff  having  adopted 
the  promise  is  a  party  to  it,  and  the  action  is  directly  be- 
tween the  parties,  as  much  as  it  would  be  between  Smith 
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and  the  defendant.  There  is  no  ambiguity  in  the  instru- 
ment as  a  whole  ;  nor  are  there  any  terms  employed  in  it 
which  might  not  be  properly  employed  as  they  are  if  the  de- 
fendant intended  to  bind  himself  personally.  Parol  evidence 
should  never  be  allowed  to  create  an  ambiguity  where  none 
exists.  The  undertaking  is  to  cancel  the  indebtedness  of 
Smith  to  White  and  to  Bostwick,  as  well  as  to  the  plain- 
tiffs, and  this  shows  pretty  conclusively  that  the  term  "to 
cancel"  was  used  in  the  sense  of  to  pay  and  cancel  ;  because 
even  if  this  was  the  undertaking  of  the  plaintiff,  the  in- 
debtedness to  White  and  Bostwick  could  only  be  canceled 
by  payment. 

The  case  was  properly  disposed  of  by  the  referee,  and  the 
judgment  must  be  affirmed. 

[MONROE  GENERAL  TERM,  September  7,  1863.      E.  Darwin  Smith,  J.  C. 
Smith  and  Johnson,  Justices.] 


TEALL  vs.  BARTON  &  WILLIAMS. 

The  defendants  were  engaged,  under  a  contract  with  the  state  authorities, 
in  removing  a  sunken  boat  from  the  channel  of  the  canal,  by  means  of  a 
steam  dredging  machine,  in  the  vicinity  of  the  piaintiff's  farm  buildings; 
using  wood  for  fuel,  without  any  spark-catcher  or  screen  upon  their  smoke- 
stack. A  high  wind  blowing  the  sparks  and  cinders  to  and  over  the  farm 
buildings,  the  defendants  were  notified  by  the  plaintiff's  agent  or  ser- 
vant of  the  danger  to  said  buildings ;  notwithstanding  which,  the  defend- 
ants continued  to  use  their  dredge,  keeping  up  the  fire  thereon  without  put- 
ting on  a  spark-catcher,  or  using  any  extra  precaution  to  prevent  injury 
from  fire.  The  buildings  of  the  plaintiff  being  consumed  by  fire  commu- 
nicated to  a  pile  of  straw,  by  sparks ;  Held  that  the  defendants  were  guilty 
of  carelessness  and  negligence,  and  were  liable  for  the  damages  occasioned 
by  the  fire. 

Held,  alto,  that  a  question  put  to  a  witness,  as  to  whether  he  considered  it 
dangerous  to  use  a  steam-dredge  without  a  spark-catcher,  was  properly 
overruled  ;  it  not  being  a  question  of  science  or  skill,  and  not  falling  within 
the  rule  relating  to  evidence  by  experts. 
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And  that  a  question,  to  a  witness,  whether  he  had  ever  known  any  accident 
to  happen  from  sparks  from  a  dredge  at  the  same  distance  from  the  dredge, 
.    was  also  properly  overruled. 


action  was  brought  to  recover  damages  sustained  by 
JL  the  plaintiff,  by  the  destruction  of  his  farm  buildings 
and  their  contents,  consisting  of  hay,  grain,  and  other  per- 
sonal property,  by  fire,  communicated  from  a  steam  dredge 
of  the  defendants,  through  the  negligence  of  the  defendants 
and  their  servants.  The  action  was  tried  before  a  referee, 
who  found  the  following  facts. 

That  on  the  8th  day  of  November,  1856,  the  plaintiff  was 
the  owner  and  in  possession  of  a  farm  situated  in  the  town 
of  Waterloo,  in  the  county  of  Seneca  and  adjoining  the 
Cayuga  and  Seneca  canal,  upon  which  farm  were  located  the 
farm-buildings  mentioned  in  the  complaint,  and  which  build- 
ings then  contained  a  large  amount  of  hay,  grain,  and  other 
personal  property,  and  that  said  buildings  were  situated 
about  forty  rods  distant  from  said  canal.  That  on  said 
8th  day  of  November  the  defendants  were  lawfully  engaged 
under  a  contract  with  the  proper  state  authorities  (a  copy  of 
•which  contract  is  included  in  the  evidence)  in  removing  a 
sunken  boat  out  of  the  channel  of  said  canal  at  a  point  about 
forty  rods  south  or  nearly  south  from  said  farm-buildings 
of  the  plaintiff,  and  were  using  for  said  purpose  a  steam 
dredging  machine,  with  wood  for  fuel  ;  that  said  sunken 
boat  tended*  to  obstruct  the  passage  of  boats,  and  it  was 
necessary  that  it  therefore  should  be  removed,  and  that  the 
use  of  said  steam  dredge  was  proper  to  accomplish  that  ob- 
ject. That  a  fire  was  kindled  and  steam  got  up  upon  said 
dredge  by  a  servant  of  the  defendants  on  the  morning  of  said 
8th  day  of  November,  about  the  hour  of  6  o'clock,  and  work 
was  commenced  thereon  by  the  servants  of  the  defendants, 
and  under  their  directions,  about  the  hour  of  7  o'clock  A.  M., 
and  such  work  continued  until  between  the  hours  of  9  and 
10  o'clock  and  until  after  the  firing  of  said  farm  buildings, 
as  hereinafter  stated.  To  that  part  of  the  findings  "  that 
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such  work  was  continued  until  after  the  firing  of  said  farm- 
buildings  as  hereinafter  stated,"  the  defendants  excepted. 
That  on  the  morning  of  said  8th  of  November  one  Nelson 
Roundy,  between  the  hours  of  6  and  7  o'clock,  well  knowing 
the  condition  of  said  buildings  and  their  surroundings,  saw 
live  sparks  and  cinders  blown  from  the  smoke-pipe  of  said 
dredge  of  defendants  up  to,  around,  over  and  about  the  said 
farm  buildings  of  the  plaintiff;  that  thereupon  he  went  down 
to  said  dredge  of  the  defendants  and  told  the  night  watchman 
on  said  dredge,  "  that  when  he  fired  up  the  sparks  flew  up 
there  towards  the  building ;"  that  the  said  watchman  report- 
ed to  the  fireman  what  he  had  been  told  by  said  Roundy  as 
to  the  direction  of  the  wind  and  the  distance  that  sparks  were 
blown,  and  that  the  above  was  all  the  notice  given  to  the  ser- 
vants of  the  defendants  or  any  of  them ;  that  on  the  same 
morning  before  the  fire,  the  said  Roundy  went  to  the  village 
of  Geneva,  and  in  going  passed  very  near  the  said  dredge  of 
the  defendants  while  in  operation,  and  also  passed  Wm.  W. 
Williams,  one  of  the  defendants,  knowing  him,  without  giv- 
ing him  any  notice  of  any  danger  to  said  buildings ;  that 
neither  the  plaintiff  nor  either  of  the  defendants  had  pers.m- 
ally  any  knowledge  or  notice  of  the  danger  of  the  said  build- 
ings of  the  plaintiff  being  fired  from  said  dredge,  nor  did  the 
servants  of  the  defendants  receive  any  other  notice  except  as 
hereinbefore  stated.  That  the  smoke-stack  of  said  dredge 
was  about  18  feet  in  height,  and  was  supplied  With  a  movable 
covering  known  as  a  spark-catcher  or  screen,  made  from  wire 
with  meshes  about  one-fourth  of  an  inch  apart,  and  which 
spark-catcher  was  used  for  the  double  purpose  of  lessening 
the  draft  of  air  through  the  furnace  of  the  boiler  and  also  for 
obstructing  the  escape  of  sparks  from  the  smoke-pipe  ;  that 
said  spark-catcher  was  not  in  use  on  the  said  8th  day  of  No- 
vember, but  had  been  previously  detached  from  said  smoke- 
stack, and  was  then  lying  unused  upon  the  dredge ;  that  the 
use  of  a  spark-catcher  upon  the  smoke-stack  of  a  boiler  such 
as  was  used  upon  this  steam  dredge  was  never  known  (as  far 
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as  the  proof  disclosed)  except  by  the  defendants  on  this 
dredge,  even  when  such  dredges  were  being  used  in  close 
proximity  to  buildings  during  high  winds,  but  the  same  had 
been  procured  by  these  defendants  as  an  unusual  and  extra- 
ordinary precaution  while  at  work  in  the  basin  at  Geneva 
close  to  buildings,  and  was  afterwards  continued  in  use  during 
portions  of  the  time  after  leaving  said  basin.  The  defend- 
ants excepted  to  that  portion  of  the  last  finding,  "  that  the 
defendants  afterwards  continued  the  use  of  said  spark-catcher 
during  portions  of  the  time  after  leaving  said  basin."  That 
the  said  steam  dredge  of  the  defendants  was  in  all  respects 
well  fitted  for  and  adapted  to  the  work  being  done  by  the  de- 
fendants, and  there  was  no  want  of  ordinary  care  and  prudence 
in  the  manner  in  which  the  same  was  operated  on  the  day  in 
question,  except  as  connected  with  the  special  facts  herein- 
after found.  That  during  the  forenoon  of  the  said  8th  day 
of  November  there  was  an  unusually  strong  wind  blowing 
from  the  south,  or  varying  but  little  from  a  south  wind,  and 
the  weather  for  a  considerable  time  previous  had  been  unusu- 
ally dry,  creating  a  liability  to  fire  from  slight  exposure  ;  that 
about  9  o'clock  in  the  forenoon  of  said  8th  day  of  November, 
fire  was  communicated  to  a  pile  of  straw  near  to  and  on  the 
west  side  of  said  farm  buildings,  by  sparks  borne  in  the  air 
from  said  steam  dredge,  and  from  thence  communicated  to 
said  farm  buildings,  by  means  whereof  said  buildings  and 
nearly  their  entire  contents  were  burned  and  destroyed ;  that 
as  early  as  7  o'clock  in  the  morning  of  said  day  the  servants 
of  said  defendants  in  charge  of  said  dredge  were  aware  of  the 
fact  that  the  sparks  from  said  dredge  were  being  carried  by 
the  wind  towards  said  buildings,  and  of  the  further  fact  that 
the  force  of  the  wind  was  sufficient  to  endanger  said  build- 
ings from  the  sparks  provided  they  should  be  borne  in  that 
direction.  That  sparks  from  said  dredge  were  at  different 
times  during  said  morning,  borne  by  said  wind,  in  the  direc- 
tion of,  and  to  and  beyond  said  buildings,  and  ordinary  care 
under  these  particular  circumstances,  on  the  part  of  the  ser- 
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vants  of  said  defendants,  would  have  disclosed  to  them  the 
continued  danger  of  said  buildings  from  such  cause,  while  the 
dredge  was  in  operation,  from  the  time  of  the  first  kindling  of 
the  fire  until  the  time  of  the  burning  of  said  buildings. .  The 
defendants  excepted  to  the  last  finding  of  facts  and  to  each 
and  every  part  thereof,  and  to  each  and  every  separate  par- 
ticular fact  therein  stated.  That  notwithstanding  the  above 
facts  and  circumstances,  the  servants  of  the  defendants  con- 
tinued to  and  did  use  said  dredge  in  the  usual  and  ordinary 
manner,  without  any  unusual  or  extraordinary  precaution  to 
prevent  injury  to  said  buildings,  and  without  putting  on  said 
spark-catcher  which  lay  upon  the  dredge,  or  stationing  any 
person  to  watch  said  premises  and  to  guard  against  injury 
from  fire,  or  in  any  unusual  manner  endeavoring  to  guard 
against  the  escape  of  said  sparks  or  injury  therefrom.  To  this 
finding  the  defendants  excepted,  also.  That  the  said  Roundy 
with  his  knowledge  of  the  danger  as  hereinbefore  stated,  after 
seeing  said  danger,  left  the  premises  and  buildings  thus  expos- 
ed, to  his  knowledge,  and  did  not  return  thereto  until  after  the 
fire.  That  the  property  of  the  plaintiff,  particularly  specified 
by  the  referee,  was  destroyed  by  said  fire  and  wholly  lost  to  the 
plaintiff,  being  portions  of  the  property  mentioned  in  the 
complaint ;  and  that  such  property  was  of  the  total  value  of 
$1648.  To  which  finding  as  to  the  quantity  and  value  of 
each  portion  or  article  of  said  property  the  defendants 
excepted. 

From  the  foregoing  facts  the  referee  found  as  conclusions 
of  law :  First.  That  by  reason  of  the  facts  hereinbefore  stated, 
the  agents  and  servants  of  the  defendants,  who  were  in  charge 
of  said  dredge  and  operating  the  same  on  the  morning  in 
question,  were  bound  to  have  taken  and  exercised  more  than 
ordinary  care  and  prudence,  and  a  greater  degree  of  care  and 
prudence  than  they  did  in  fact  exercise  as  hereinbefore  stated  ; 
to  wit,  a  degree  of  care  and  prudence  corresponding  to  the 
increased  danger  to  said  buildings  and  personal  property 
arising  from  the  force  and  direction  of  the  wind,  and  the  drj 
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condition  of  said  buildings  and  surroundings,  and  that  from 
the  omission  of  the  agents  and  servants  of  said  defendants  to 
exercise  such  increased  degree  of  care  and  prudence,  they  were 
guilty  of  such  carelessness  and  negligence  in  the  premises, 
that  the  said  defendants  are  liable  for  the  damages  occasioned 
thereby  as  hereinbefore  stated,  amounting  at  the  time  of  said 
fire  to  the  sum  of  $1648.  Second.  That  on  account  of  the 
said  facts  or  any  or  all  of  them,  the  plaintiff  or  his  servants 
or  agents,  or  any  of  them,  were  not  guilty  of  any  negligence  in 
the  premises  that  in  any  way  contributed  to  the  injury  done 
to  the  plaintiff's  property  or  any  portion  of  it,  but  -that  on 
the  contrary  the  plaintiff  and  his  said  servants,  and  each  of 
them,  exercised  all  the  care  and  prudence  required  of  them, 
or  each  of  them  respectively  in  the  premises.  That  the  de- 
fendants should  pay  interest  upon  said  sum  of  $1648,  from 
the  time  of  the  commencement  of  this  action.  And  that  the 
plaintiff  was  entitled  to  judgment  against  the  defendants  for 
the  sum  of  $2012.66,  with  interest  thereon  from  the  date  of 
the  report,  and  costs. 

The  defendants  excepted  to  the  above  conclusions  of  law, 
and  appealed  from  the  judgment. 

Dusinberre  &  McDonald,  for  the  appellants. 
T.  R.  Strong,  for  the  respondent. 

By  the  Court,  JOHNSON,  J.  The  evidence  in  the  case 
seems  to  be  abundantly  sufficient  to  warrant  the  finding,  by 
the  referee,  of  the  fact  that  the  fire  was  communicated  to  the 
plaintiff's  buildings,  from  the  steam  dredge  of  the  defendants, 
and  that  the  defendants,  upon  the  occasion  and  under  the 
circumstances,  were  guilty  of  negligence  in  the  use  of  the  fire 
upon  the  dredge,  as  respects  such  buildings. 

There  is  no  ground  furnished  by  the  evidence  for  claiming 
that  either  the  plaintiff  or  his  servants,  by  any  act  or  omis- 
sion on  their  part,  contributed  in  any  degree  to  the  setting 
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the  buildings  on  fire.  They  hud  nothing  to  do  with  the  pro- 
duction of  the  fire,  or  the  wind  by  which  it  was  carried  to  the 
buildings,  and  had  no  control  over  either.  Notice  was  given 
on  behalf  of  the  plaintiff,  by  his  agent  or  servant,  to  the  per- 
sons in  charge  of  the  fire,  of  the  danger  to  the  buildings. 
This  was  all  the  plaintiff  could  do  under  the  circumstances. 
He  had  no  right  to  go  and  extinguish  the  fire.  Certainly, 
after  the  notice,  if  not  before,  the  continuance  of  the  fire,  by 
the  defendants,  under  the  circumstances  was  negligent  and 
wrongful ;  and  it  does  not  lie  with  them  to  say  that  the 
plaintiff  might  by  constant  watchfulness  and  vigilance  have 
avoided  the  injurious  consequences  of  their  wrongful  acts. 
If  he  had  contributed  in  any  way  to  setting  the  buildings  on 
fire,  such  act,  on  his  part,  would  have  been  a  complete  answer 
to  the  action.  But  nothing  of  this  kind  can  be  pretended. 
The  most  that  can  be  said  is,  that  the  plaintiff  did  not  exer- 
cise the  necessary  watchfulness  and  skill  to  ward  off  the 
unlawful  blow.  And  this  is  no  answer,  either  in  bar  or  in 
mitigation.  It  follows  that  the  defendants  are  liable  for  all 
the  damages  occasioned  by  the  fire,  and  that  the  judgment 
must  be  affirmed,  unless  there  was  some  erroneous  ruling  on 
the  trial,  against  the  defendants,  to  which  exception  was  duly 
taken. 

The  question  to  the  witness  Wright,  as  to  whether  he  con- 
sidered it  dangerous  to  use  the  dredge  without  a  spark-catcher, 
was  properly  overruled.  It  was  the  very  issue  to  be  tried  and 
determined  by  the  referee  upon  all  the  evidence.  This,  had 
it  been  allowed,  would  have  put  the  witness  in  the  place  of 
the  referee  in  respect  to  the  very  matter  to  be  passed  upon. 
Most  clearly  it  was  no  question  of  science,  or  unusual  skill, 
and  did  not  fall  within  the  rule  relating  to  evidence  by  experts. 

The  question  to  the  same  witness,  whether  he  had  ever 
known  any  accident  to  happen  from  sparks  from  a  dredge,  at 
the  same  distance  from  the  dredge,  was  properly  overruled. 
The  evidence  proposed  by  it  was  wholly  irrelevant  and  imma- 
terial, as  it  did  not  embrace  all  the  circumstances  and  condi- 
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tions  involved  in  the  present  case.  At  best  it  would  have 
been  the  merest  negative  testimony ;  and  beside,  there  was 
no  exception  to  the  ruling. 

The  question  to  the  witness  Roundy,  whether  he  knew 
what  boys  the  plaintiff  referred  to,  was,  I  think,  properly 
overruled.  What  persons  the  plaintiff  referred  to  in  his  con- 
versation could  only  be  known  from  what  he  said.  The  wit- 
ness had  just  stated  that  in  the  first  conversation  the  plaintiff 
"  did  not  say  what  boys"  he  had  spoken  of.  It  was  in  refer- 
ence to  this  statement  of  the  witness,  that  the  question  was 
asked  whether  he  knew  what  boys  the  plaintiff  referred  to. 
It  is  difficult  to  see  any  materiality  or  pertinency  in  this  in- 
quiry. But  if  there  was,  it  was  manifestly  calling  for  the 
mere  conjecture  of  the  witness,  or  for  an  inference  which  it 
was  the  province  of  the  referee  alone  to  draw. 

These  are  the  only  exceptions  now  noticed  or  insisted  upon, 
by  the  defendants,  to  the  rulings  upon  the  trial,  and  I  think 
neither  of  them  is  well  taken. 

The  judgment  must  therefore  be  affirmed. 

[MONROE  GENERAL  TERM,  September  7,  1863.  E.  Darwin  Smith,  J.  C. 
Smith  and  Johnson,  Justices.] 


MARCUS  PERSONS,  executor  &c.,  MILTON  MOSHER  and  EHUA 
his  wife  vs.  FREDERICK  SNOOK  and  others. 

A  testator,  bjr  his  will,  directed  his  personal  estate  to  be  sold,  immediately 
after  his  death,  by  his  executor,  and  the  proceeds  to  be  disposed  of  thus  • 
$25  to  be  paid  to  S.  Stacey,  the  heir  of  the  testator's  deceased  daughter. 
Hannah,  and  the  remainder  to  be  divided  equally  between  his  living  children, 
Frederick,  Charity,  Sally,  Laurilla,  Rhoda,  Rhua,  and  the  heirs  of  Rebecca 
and  Maria,  deceased  children  ;  making  eight  shares  ;  Rhua  to  take  immedi- 
ately and  absolutely ;  the  five  first  named  to  have  only  the  use  or  interest 
of  their  respective  shares  during  life,  and  on  the  death  of  either  of  them  his 
or  her  share  to  go  to  his  or  her  "  heirs,"  if  any  living ;  otherwise  to  tlie 
testator's  children  then  living,  but  the  said  first  five  surviving  to  have  only 
the  use  during  life.  If  there  were  no  "heirs"  of  Rebecca  or  Maria  sur- 
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viving  the  testator,  their  share  to  go  to  the  testator's  surviving  children; 
the  said  first  five  to  have  only  the  use  during  life.  As  to  his  real  estate, 
the  testator  devised  to  his  daughter  Rhua  the  use  of  the  home  farm  and 
wood  lot  for  the  term  of  three  years  from  his  death,  and  twenty-five  acres 
in  fee,  off  of  the  south  end  of  the  farm,  including  buildings,  to  be  set  off 
to  her  at  the  expiration  of  said  term,  as  her  share.  A  power  in  trust  was 
given  to  the  executor  to  sell  and  convey  the  remainder  of  the  farm  and 
wood-lot  to  Rhua  and  her  husband,  at  the  price  of  $60  an  acre  if  they 
consented.  The  sum  resulting  from  the  sale  to  be  divided  into  seven  equal 
shares.  One-fifth  of  each  share  to  be  paid  annually,  till  paid  in  full.  In 
case  of  default,  further  time  to  be  allowed  for  payment,  not  exceeding  ten 
years  from  the  date  of  the  sale,  but  interest  to  be  paid  annually,  after  five 
years.  The  use  or  interest  of  one  of  said  shares  to  be  paid  annually  to 
each  of  said  five  children  first  named,  during  life,  and  on  the  death  of 
either  of  them,  his  or  her  share  to  be  paid  to  his  or  her  "  heirs,"  if  any 
living;  if  not,  the  use  of  it  to  the  testator's  children  then  surviving.  One 
of  said  shares  to  be  paid  directly  to  the  heirs  of  each  of  his  daughters, 
Rebecca  and  Maria,  if  any  living ;  if  not,  such  share  to  go  to  the  testator's 
surviving  children ;  Rhua  to  take  her  share  directly,  and  the  others  to  have 
the  use,  only,  during  life.  He  then  devised  to  Laurilla,  for  life,  remainder 
to  her  heirs,  four  acres,  occupied  by  her,  as  part  payment  of  her  share  of 
the  real  estate,  at  the  price  of  $50  an  acre,  if  she  elected  so  to  accept  it.  In 
case  of  her  leaving  no  "  heirs,"  the  four  acres  to  be  sold  for  the  use  of  the 
testator's  children ;  the  avails  of  the  sale  to  be  kept  and  disposed  of,  for 
their  use,  as  before  directed  in  respect  to  the  avails  of  the  sale  of  the  other 
portions  of  the  real  estate.  The  executor  was  directed  to  perform  all  the 
requirements  and  conditions  of  the  will  as  to  the  sale  of  both  personal 
and  real  estate,  and  to  convey  the  same  by  deed,  &c. 

Held  1.  That  as  to  the  seven  shares  of  the  testator's  personal  estate  remain- 
ing after  the  payment  of  Rhua's  share,  nothing  was  given,  or  intended  to 
be  given,  by  the  will,  to  the  five  living  children  named,  or  any  of  them, 
except  interest,  or  use,  for  life.  That  this  brought  the  disposition  of  the 
personal  property  directly  within  the  prohibition  of  the  statute  in  regard 
to  the  suspension  of  the  absolute  ownership  of  personal  property  for  the 
period  of  more  than  two  lives  in  being  at  the  death  of  a  testator. 

2.  That  the  grandchildren  living  at  the  death  of  the  testator  did  not  take  a 
vested  interest  in  the  share  of  their  parents,  subject  to  open  and  let  in 
after-born  children.     That  their  interests  were  contingent,  and  depended 
entirely  upon  the  event  of  their  surviving  their  parents. 

3.  That  each  share  of  the  personal  estate  being  liable  to  an  unlawful  suspen- 
sion of  absolute  ownership,  the  disposition  of  at  least  five  of  the  seven, 
by  the  will,  was  void. 

4.  That  the  executor  took  no  title  to  any  portion  of  the  real  estate ;  it  not 
being  given  to  him,  in  terms. 

5.  That  the  heirs  at  law  took  all  the  real  estate  not  devised  absolutely,  by 
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the  will,  subject  to  the  execution  of  the  trust  as  a  power,  if  valid,  and 
subject  also  to  the  estate  for  years  therein  given  to  Rhua. 

6.  That  the  absolute  power  of  alienation  of  the  title,  of  the  real  estate,  was 
not  suspended,  by  the  will.     That  although  the  power  of  the  executor  to 
convey  was  suspended  for  the  term  of  three  years,  in  the  meantime  the 
remainder,  subject  to  the  execution  of  the  power,  remained  perfectly  vested 
in  the  heirs  at  law. 

7.  That  as  to  the  real  estate  not  devised,  and  in  reference  to  which,  only  a 
power  in  trust  to  sell  was  given  to  the  executor,  the  only  object  of  the 
power  being  to  establish  a  void  trust  with  the  proceeds  of  the  .sale,  such 
power  was  void,  and  the  estate  vested  in  the  heirs  at  law,  absolutely. 

8.  That  the  two  shares,  from  the  proceeds  of  the  personal  estate  which  were 
to  be  paid  to  the  heirs  of  Rebecca  and  Maria,  were  valid  bequests  ;  if  such 
heirs  were  living  at  the  death  of  the  testator.     But  that  the  other  two 
shares,  given  to  them,  from  the  proceeds  of  the  sale  of  the  real  estate, 
failed  with  the  failure  of  the  power  of  sale ;  and  those  grandchildren  must, 
take,  if  at  all,  as  heirs  at  law  of  the  testator. 

Decree  declaring  all  the  provisions  of  the  will  void,  except  the  devises  and 
bequests  to  Rlma,  the  bequest  to  S.  Stacey,  and  the  bequest  of  the  two 
shares  of  the  proceeds  of  the  personal  estate  to  the  heirs  of  Rebecca  and 
Maria;  and  compelling  Rhua  to  elect  whether  she  would  take  under  the 
provisions  of  the  will,  and  relinquish  her  claim  as  heir  at  law  of  the  testa- 
tor, or  relinquish  her  rights  under  the  will  and  take  her  share  as  heir, 
merely,  in  the  whole  estate. 

THIS  was  a  controversy  submitted  to  the  court  upon  a  case 
for  a  determination  and  judgment  thereon,  pursuant  to 
the  provisions  of  section  372  of  the  Code  of  Procedure. 

Martin  Snook  died  on  the  2d  day  of  September,  in  the 
year  1860,  at  the  town  of  Phelps  in  the  county  of  Ontario, 
which  was  the  place  of  his  residence  at,  and  for  many  years 
prior  to  the  time  of  his  death,  owning  and  possessed  of  a 
considerable  personal  property,  and  the  real  estate  described 
in  the  will  hereinafter  set  forth ;  and  leaving  Ehua  Mosher, 
Charity  Bond,  Laurilla  Allen,  Rhoda  Bounds  and  Sally 
Merryfield,  his  daughters,  Frederick  Snook,  his  son,  Alonzo 
Stacey,  the  son  of  his  deceased  daughter  Hannah  Stacey, 
and  the  children  of  his  deceased  daughters,  Rebecca  Daniels 
and  Maria  Nickerson,  the  number,  names  and  places  of  resi- 
dence of  whom  are  unknown,  his  heirs  at  law  and  next  of 
kin.  He  did  not  leave  a  widow.  He  left  a  last  will  and 
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testament,  which  was  duly  proved  as  a  will  of  both  real  and 
personal  estate,  before  the  surrogate  of  Ontario  county,  and 
was  admitted  to  probate  and  record  by  said  surrogate,  on 
the  29th  day  of  December,  1860 ;  and  on  the  same  day  the 
surrogate  issued  letters  testamentary  on  said  will  to  the 
plaintiff,  Marcus  Persons,  who  is  named  therein  as  executor, 
and  said  Persons  accepted  the  executorship  and  entered  upon 
the  duties  thereof.  By  said  will  the  testator  devised  and 
bequeathed  as  follows:  "First.  I  will  that  my  personal 
estate,  after  my  death,  be  sold  and  the  proceeds  thereof  be 
disposed  of  as  follows :  Twenty-five  dollars  from  said  sale 
be  paid  to  Samson  Stacey,  heir  of  Hannah  Stacey,  deceased, 
one  of  my  daughters,  and  the  balance  thereof  to  be  divided 
equally  between  the  following  named  as  my  children,  who 
now  are  living,  and  to  those  that  are  dead,  to  their  heirs  the 
use  or  interest  of  same  one-eighth  sum  to  be  paid  annually 
to  Frederick  Snook,  Charity  Bond,  Sally  Merryfield,  Laurilla 
Allen  and  Ehoda  Bounds,  during  their  life,  and  then  to  their 
heirs  if  living,  entire  share  and  interest,  otherwise  to  go 
equally  to  my  children  who  are  then  living,  or  to  their  use 
as  above  or  hereafter  specified ;  and  the  one-eighth  of  said 
sum  to  be  paid  to  the  heirs  of  Rebecca  Daniels  and  Maria 
Nickerson,  and  one-eighth  of  said  sum  to  be  paid  to  Rhua 
Mosher,  one  of  my  daughters,  direct  and  absolute  if  there 
being  no  heirs  living  of  the  above  children  last  named  except 
Rhua  Mosher,  the  interest  of  said  property  to  go  to  my  chil- 
dren or  their  use  thereof,  according  to  the  condition  above 
specified. 

Second.  I  will  that  my  real  estate,  after  my  death,  be  dis- 
posed of  as  follows :  the  home  farm,  consisting  of  about 
eighty-eight  acres  of  land,  and  the  pasture  and  wood  lot 
situate  on  and  on  the  north  side  of  the  New  York  Central 
rail  road,  containing  about  forty  acres  of  land,  also  the  lot 
of  land  used  and  occupied  for  several  years  past  by  Laurilla 
Allen,  my  daughter,  being  about  four  acres  of  land,  more  or 
less :  first,  I  will  the  use  of  the  home  farm  and  pasture  and 
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wood  lot,  to  Rhua  Mosher,  my  daughter,  for  the  term  of 
three  years  after  my  death,  in  consideration  of  my  living 
with  them  or  her,  said  Rhua  is  to  keep  said  farm  and  land 
in  good  repair  and  not  to  cut  any  timber  only  such  as  may 
be  necessary  for  repairs  of  said  land  and  fuel  for  their  use ; 
second,  at  the  termination  of  said  time  of  three  years,  I  will 
that  there  be  set  off  to  said  Rhua  Mosher,  twenty-five  acres 
of  land  to  be  taken  from  off'  the  south  end  of  said  home  farm, 
including  all  the  buildings  thereon,  as  her  share  in  said  real 
estate,  then  the  number  of  acres  remaining,  to  be  sold  and 
conveyed  by  deed  by  my  executor  to  said  Rhua  Mosher 
and  her  husband,  Milton  Mosher,  if  they  consent  to  the 
same,  for  the  sum  of  fifty  dollars  per  acre,  and  the  sum 
resulting  from  such  sale  to  be  divided  in  seven  equal  shares, 
and  the  one-fifth  of  each  share  to  be  paid  annually  thereafter, 
until  paid,  if  not  so  paid  a  still  further  time  is  to  be  allowed 
for  the  payments  of  said  each  share,  not  to  exceed  ten  years 
from  the  date  of  such  sale,  but  interest  is  to  be  paid  annu- 
ally after  the  expiration  of  five  years,  on  all  sums  of  such 
shares  then  unpaid  the  use  or  interest  only  of  the  moneys 
resulting  from  such  sale,  and  on  such  sums  to  be  paid  annu- 
ally by  my  executor  as  it  shall  accrue  to  the  following  named 
as  my  children,  to  wit:  Frederick  Snook,  Charity  Bond, 
Sally  Merryfield,  Laurilla  Allen,  Rhoda  Bounds,  during  their 
life,  after  their  death  to  go  to  their  heirs  if  living,  otherwise 
to  my  children  then  living  the  use  thereof,  and  the  one- 
seventh  or  share  of  such  moneys  from  said  sale  to  be  paid 
to  the  heirs  of  Rebecca  Daniels,  and  to  the  heirs  of  Maria 
Nickerson,  if  then  living,  if  not,  to  my  children  then  living 
to  have  the  use  only  as  heretofore  specified,  except  Rhoda 
Moshier,  to  her  direct. 

I  will  that  the  lot  of  land  heretofore  described  as  being 
occupied  by  said  Laurilla  Allen  go  to  her  as  part  payment 
of  her  share  in  said  real  estate  at  the  price  of  fifty  dollars 
per  acre,  if  she  elects  so  to  accept  of  the  same,  and  she  to 
have  the  use  of  the  same  during  her  life,  then  to  go  to  her 
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heirs  or  heir  if  living,  if  dead  the  use  by  sale  to  my  children 
living,  according  to  the  intent  and  meaning  heretofore  ex- 
pressed. 

I  will  that  the  village  lot  of  land  owned  now  by  me,  situ- 
ate in  the  village  of  Phelps  in  said  county,  be  fenced  with 
good  substantial  materials,  and  the  same  be  kept  and  pre- 
served for  a  family  burying  ground,  and  the  expenses  for  so 
fencing  to  be  paid  for  by  my  executor,  out  of  my  personal 
estate,  and  the  use  of  said  ground  for  burial  of  the  dead  to 
be  for  my  family  and  heirs  and  generation  to  come,  but  that 
thereafter  to  keep  the  same  in  good  fence  and  repair,  and  to 
pay  all  expenses  that  may  accrue  thereon  for  taxes  or  other- 
wise ;  said  Rhoda  Mosher  and  her  husband  Milton,  is  to 
pay  all  expenses  for  taxes  or  otherwise  on  the  within  de- 
scribed land  to  be  used  and  occupied  by  them  for  the  three 
years  after  my  death  as  herein  specified. 

Lastly.  I  hereby  constitute  and  appoint  Marcus  Persons 
to  be  the  executor  of  this  my  last  will  and  testament,  to  do 
and  perform  all  the  requirements  and  conditions  of  said  will, 
as  to  the  sale  of  both  personal  and  real  property  and  estate, 
and  to  convey  the  same  by  deed,  receive  and  to  pay  over  all 
moneys  or  interest  on  moneys  to  the  several  persons,  accord- 
ing to  the  conditions  herein  specified  and  set  forth." 

It  was  claimed  on  the  part  of  the  defendants  that  said  will 
was  void  as  to  the  real  estate,  because  by  its  provisions  the 
absolute  power  of  alienation  is  or  may  be  suspended  for  a 
longer  time  than  two  lives  in  being  at  the  making  of  the 
will,  and  that  the  will  is  also  void  as  to  the  personal  estate, 
for  the  same  reason.  It  was  also  claimed  by  the  defendants 
that  for  the  reasons  above  stated,  the  said  will  should  not  be 
executed,  and  the  said  executor  should  not  proceed  further 
in  the  execution  thereof.  These  claims  and  each  of  them 
were  denied  by  the  plaintiffs.  They  claimed  that  each  and 
every  of  the  provisions  of  the  will  was  valid,  and  that  it 
should  be  carried  out  and  executed.  The  parties  on  these 
facts,  asked  the  judgment  of  the  court,  deciding  the  ques- 


150         CASES  IN  THE  SUPREME  COURT. 


Persons  v.  Snook. 


tions  above  presented,  and  giving  a  construction  to  the  said 
will,  and  awarding  costs  as  the  court  should  think  equitable1 

Smith  &  Lapham,  for  the  plaintiffs.  I.  The  will  does 
not  suspend  the  power  of  alienation  of  the  real  estate.  The 
fee  is  not  devised.  It  descends  to  the  heirs-at-law,  subject 
to  the  estate  for  years,  to  Mrs.  Mosher  in  the  farm  and  wood 
lot,  and  the  right  vested  in  Mrs.  Allen  respecting  the  four 
acres  occupied  by  her,  and  subject  also  to  the  execution  of 
the  special  power  of  sale  given  to  the  executor  in  trust. 
(1  R.  8.  729,  §  59.  4  Paige,  317.  3  Comst.  276.)  The 
executor  does  not  take  the  fee  by  implication.  (1  Seld.  408.) 
Even  if  the  land  had  been  in  terms  devised  to  the  executor 
to  be  sold  for  the  benefit  of  legatees,  yet  as  he  is  not  also 
empowered  to  receive  the  rents  and  profits,  no  estate  would 
have  vested  in  him,  but  the  trust  would  have  been  valid  as 
a  power,  and  the  lands  would  have  descended  to  the  heirs, 
or  passed  to  the  devisee,  subject  to  the  execution  of  the 
power.  (1  R.  S.  729,  §  56.  8  Paige,  295,  304.) 

II.  The  devise  of  the  estate  for  years  to  Mrs.  Mosher  is 
valid,  and  so  is  the  power  given  to  the  executor  to  sell  and 
convey  to  her  and  her  husband,  on  the  terms  expressed  in 
the  will.     (1  R.  S.  732,  §§  73,  76 ;  734,  §  95.) 

III.  The  bequest  of  one-eighth  of  the  residue  of  the  per- 
sonal estate,  to  Mrs.  Mosher,  vested  in  her  immediately  on 
the  death  of  the  testator,  and  is  valid.     So,  also,   of  the 
bequest  of  one-eighth  of  the  residue  to  the  heirs  of  Kebecca 
Daniels  and  of  Maria  Nickerson,  respectively,  and  the  be- 
quest, in  default  of  such  heirs,  to  Mrs.  Mosher,  as  one  of 
the  testator's  surviving  children,  of  an  equal  portion  of  such 
shares.     The  time  of  payment  is  not  postponed.    ' 

IV.  The  bequests  of  one-eighth  of  the  residue  to  each  of 
the  first  five  children  of  the  testator  named  in  the  will,  for 
life,  remainder  to  their  heirs,  are  also  valid.     The  grand- 
children now   in   existence  have  vested  remainders  in   the 
capital  of  the  shares  of  their  parents,  subject  to  open  and  let 
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in  after-born  children,  and  subject,  also,  to  be  wholly  divested 
by  an  entire  failure  of  issue  at  the  death  of  their  parents 
respectively.  (De  Peyster  v.  Clendining,  8  Paige,  307.) 

V.  If,  however,  either  of  the  five  children  shall  die  without 
issue,  his  or  her  share  shall  be  divided  among  the  survivors, 
including  the  heirs  of  Mrs.  Daniels  and  Mrs.  Nickerson,  per 
stirpes ;  that  is  to  say,  Mrs.  Mosher  and  the  heirs  of  Mrs. 
Daniels  and  Mrs.  Nickerson,  respectively,  will  take  their  por- 
tions of  the  principal  of  such  share  absolutely,  and  the  other 
survivors  will  have  merely  the  income  of  their  portions,  during 
life,  remainder  not  disposed  of  by  the  will.     The  remainder 
to  Mrs.   Mosher  and  the  heirs  of  Mrs.   Daniels  and  Mrs. 
Nickerson  are  valid,  as  they  vest  absolutely  after  one  life. 
(26  Wend.  21.)     But,  possibly,  the  remainders  to  the  other 
children  of  the  testator,  for  life,  are  void,  for  the  reason  that 
in  case  of  the  death  of  two  or  more  of  the  five  children, 
without  issue,  the  ownership  of  such  remainders,  or  a  por- 
tion of  them,  might  be  suspended  for  a  longer  period  than 
two  lives. 

VI.  But  even  if  it  be  assumed  for  the  moment,  that  such 
last  mentioned  remainders  are  void,  all  the  other  bequests 
can  be  separated  from  them,  and  will  be  upheld  as  far  as 
practicable,  and  are  valid.     (8  Paige,  104,  306.     5  Denio, 
646.     7  Barb.  226.) 

VII.  The  avails  to  be  realized  from  a  sale  of  the  real 
estate,  are  to  be  regarded  as  personal  property,  and  governed 
by  the  rules  above  stated,  and  the  contingent  remainders  to 
Mrs.  Mosher,  in  case  of  the  death  of  any  of  the  five  children 
without  issue,  are  valid,  and  will  be  upheld,  for  the  reasons 
above  stated. 

VIII.  In  case  the  remainders  to  the  five  children  surviving, 
are  declared  void,  while  the  other  bequests  are  upheld,  the 
only  result  is,  that  the  void  remainders,  and  the  estate  undis- 
posed of  by  the  will,  descend  to  the  next  of  kin ;  and  those 
having  valid  bequests  or  devises  will  be  compelled  to  elect 
between  the  provisions  in  the  will  for  their  benefit,  and  their 
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shares  as  heirs  and  next  of  kin,  in  case  of  intestacy.     (16 
Wend.  141-144,  268,  277.) 

Faurot  &  Herron,  for  the  defendants.  I.  The  word 
"heirs,"  used  in  this  will,  means  issue,  or,  at  least,  persons, 
other  than  the  testator's  children. 

II.  By  the  provisions  of  such  will,  none  of  the  testator's 
children,  living  when  it  was  made,  or  that  might  afterwards 
be  born,  could,  in  any  event,  take  more  than  the  use  or  in- 
terest of  the  proceeds  of  the  sale  of  the  real  and  personal 
estate,  for  life,  except  Bhua  Mosher ;  and,  in  the  event  that 
all  such  children  should  die  without  issue,  the  residue  of  such 
proceeds  would  not  pass,  but  would  remain  undisposed  of. 

III.  Should  all  such  children,  but  one,  die  without  issue, 
and  that  one  leave  issue  at  his  or  her  death,  such  latter 
issue  would  take  the  whole  of  such  residue ;  in  which  case, 
the  absolute  ownership  of  such  residue  would  be  suspended 
for  at  least  five  lives  in  being,  at  the  death  of  the  testator, 
and  for  as  many  more  as  the  testator  should  have  children 
born,  after  the  making  of  the  will. 

IV.  The  use  of  the  home  farm  and  pasture,  and  wood  lot, 
is  given  to  Khua  Mosher,  for  the  term  of  three  years,  after  the 
death  of  the  testator,  and  during  that  time  no  person  takes 
any  other  or  further  interest  therein.     When  that  time  ex- 
pires, there  is  to  be  taken  from  the  south  end  of  the  home 
farm,  twenty-five  acres  of  land,  containing  all  the  buildings 
thereon,  and  set  off  by  the  executor  to  Rhua  Mosher,  and 
the  residue  of  such  real  estate  is  to  be  sold  by  them  and  kept 
for  the  use  of  certain  persons  named,  provided  Rhua  and 
her  husband  elect  to  purchase  it ;  otherwise  it  remains  wholly 
undisposed  of ;  so  that  the  future  interests  covered  by  the 
will  do  not  vest  in  any  of  the  devisees  or  legatees,  till  the 
expiration  of  three  years  after  the  testator's  death,  and  then 
only  for  life,  so  far  as  the  testator's  children  are  concerned, 
except  Rhua. 

V.  Thus  the  absolute  power  of  alienation  of  the  whole  of 
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such  real  estate  is  suspended  for  three  years  by  this  will,  as 
there  can  be  no  person  in  being,  during  that  time,  by  whom 
an  absolute  fee  in  possession  can  be  conveyed.  (3  R.  S.  5th 
ed.  11,  §  14.)  And  such  suspension  may  endure  for  more 
than  two  lives  in  being  at  the  creation  of  the  estate,  as  the 
testator's  children  may  all  die  during  that  time ;  and  if  it 
may,  the  will  in  that  respect,  is  void.  (2  R.  S.  5th  ed.  11, 
§  14.  Boynton  v.  Hoyt,  1  Denio,  53.  Haioley  v.  James, 
16  Wend.  61.) 

VI.  This  will  conveys  both  the  real  and  personal  estate  to 
the  executors,  in  trust  for  the  uses  and  purposes  mentioned 
in  the  will.     It  is,  therefore,  void  as  to  the  personal  property, 
as  suspending  the  absolute  ownership  for  more  than  two  lives 
in  being  at  the  death  of  the  testator.     (3  R.  S.  5th  ed.  75,  §  1. 
McSorley  v.  McSorley's  ex'rs,  4  Sand.  Ch.  414.      Tayloe  \. 
Gould,   10  Barb.   388.     Hawley  v.  James,  16    Wend.  61. 
Jennings  v.  Jennings,  3  Seld.  547.     Gott  v.  Cook,  7  Paige, 
521.     Lang   v.    JRopke,    5  Sand.    363.     Amory   v.    Lord, 
5  Seld.  403.     Thomson  v.  Livingston,  4  Sand.  539.)     And 
is  void  as  to  the  real  estate,  as  suspending  the  absolute  power 
of  alienation  for  more  than  two  lives  in  being  at  the  creation 
of  the  estate.     (See  the  authorities  before  cited,  particularly 
16  Wend.  125.) 

VII.  If  the  will,  as  to  the  personal  and  real  estate,  is  void 
in  respect  to  the  testator's  children,  other  that  Rhua  Mosher, 
then  it  cannot  be  supported  as  to  her,  for  the  facts  as  to  her 
are  so  connected  with  the  others,  which  are  illegal,  that  it  is 
impossible  to  separate  them,  without  defeating  the  intention 
of  the  testator.     (16    Wend.   141.)     So  if  Rhua  and   her 
husband  should  refuse  to  purchase  as  provided  by  the  will, 
the  residue  of  the  real  estate  would  fall  back,  to  be  divided 
among  all  the  heirs,  and  she  would  take  a  share  of  it,  and 
thus  defeat  the  intentions  of  the  testator. 

By  the  Court,  JOHNSON,  J.     In  respect  to  the  personal 
estate  of  the  testator,  the  obvious  intention   to  be  gathered 


154  CASES  IN  THE  SUPREME  COURT. 


Persons  v.  Snook. 


from  the  provisions  of  the  will  was,  to  have  it  sold  by  th* 
executor,  and  the  proceeds  after  paying  twenty-five  dollars 
therefrom  to  Samuel  Stacey,  the  child  and  heir  at  law  of  a 
deceased  daughter  of  the  testator,  divided  into  eight  shares, 
one  of  which  was  to  be  paid  to  the  testator's  daughter  Rhua 
Mosher,  directly,  in  her  own  right,  as  her  share.  Five  of  the 
other  shares  were  to  be  retained  by  the  executor,  and  the  in- 
terest only,  on  one  share,  to  be  paid  by  him,  to  each  of  five 
surviving  children  nanfed  in  the  will,  during  the  life  of  each ; 
and  two  were  to  be  paid  over,  one  to  the  heirs  of  Rebecca 
Daniels  and  one  to  the  heirs  of  Maria  Nickerson,  if  any 
such  heirs  should  be  living  at  the  death  of  the  testator.  In 
case  no  heirs  of  either  of  the  persons  last  named  should 
then  be  living,  the  executor  was  to  retain  the  share  designed 
for  such  heirs,  and  pay  the  interest  thereof  to  the  testator's 
surviving  children,  during  their  lives.  Upon  the  death  of 
the  surviving  children  of  the  testator,  or  either  of  them,  the 
share  of  which  the  one  so  dying  had  the  use  during  his  or 
her  life,  was  to  go  directly  and  absolutely  to  his  or  her  heirs 
if  there  were  any  heirs  or  issue  then  living.  If  not,  the  use 
or  interest  of  such  share  was  to  be  paid  by  the  executor  to 
the  testator's  surviving  children,  during  their  lives.  It  is 
quite  apparent  that  the  testator  used  the  term  "  heirs"  of  his 
children  then  living,  or  deceased  children,  to  designate  law- 
ful issue  of  such  children,  or  other  heirs  contradistinguished 
from  and  not  including  his  own  children.  It  is  claimed  on 
the  part  of  the  plaintiffs  that  upon  the  death  of  either  of 
the  surviving  children,  without  heirs,  the  share  of  which 
such  child  had  had  the  use,  went  directly  and  absolutely  to 
the  testator's  remaining  children.  But  it  is  quite  clear,  I 
think,  from  all  the  terms  and  provisions  of  the  will,  that 
the  intention  of  the  testator  was  to  give  the  survivors  the  use, 
only,  of  such  share  during  their  lives  equally.  He  first  pro- 
vides that  the  use  or  interest  of  the  share,  one-eighth,  shall 
be  paid  to  each  of  his  children  living,  during  the  life  of  such 
child.  Then,  at  the  decease  of  any  child  it  is  provided  that 
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tin-  i -u tire  share  shall  go  to  the  heirs  of  such  child,  if  any  heirs 
are  living  at  the  time  of  such  death.  If  not,  then  such  share 
is  to  go  to  his  "  children  who  are  then  living,  or  to  their  use, 
as  above  or  hereafter  specified."  Nothing  but  "  use"  is  spe- 
cified above  in  the  will,  for  the  living  children,  and  iise  or 
interest  only,  is  afterwards  specified,  in  providing  for  the 
shares  designed  for  the  heirs  of  Rebecca  Daniels,  and  Maria 
Nickerson,  in  the  event  of  there  being  no  heirs  of  these  persons 
living.  The  same  disposition,  precisely,  is  made  of  the  seven 
shares  into  which  the  proceeds  of  the  real  estate  when  sold 
was  to  be  divided.  As  to  the  seven  shares,  therefore,  it  is 
manifest  that  nothing  was  given  or  intended  to  be  given,  to 
the  five  living  children  named,  or  any  of  them,  except  interest 
or  use  for  life. 

This  brings  this  disposition  of  the  personal  property  di- 
rectly within  the  prohibition  of  the  statute,  in  regard  to  the 
suspension  of  the  absolute  ownership  of  personal  property  for 
the  period  of  more  than  two  lives  in  being  at  the  death  of  a 
testator.  (1  E.  S.  773,  §  1.) 

It  is  claimed  on  the  part  of  the  plaintiffs  that  the  grand- 
children living  at  the  death  of  the  testator  took  a  vested  in- 
terest in  the  share  of  their  parents,  subject  to  open  and  let  in 
after-born  children.  But  this  clearly  is  not  so.  Their  inter- 
ests were  not  vested,  but  contingent,  and  depended  entirely 
upon  the  event  of  their  surviving  their  parents.  If  they  did 
not,  the  use  of  the  share  and  the  trust  continued  to  other 
beneficiaries,  and  the  absolute  ownership  would  necessarily  go 
to  others.  Whether  it  would  ever  vest  in  the  grandchildren 
could  not  be  determined  until  the  death  of  their  parents. 
The  rule  is,  that  if,  according  to  the  provisions  of  the  will, 
such  a  suspension  of  absolute  ownership  may  possibly  hap- 
pen, it  renders  the  bequest  void,  the  same  as  though  the 
happening  of  such  event  were  inevitable. 

That  such  may  be  the  result  in  regard  to  either  or  all  of 
these  shares  is  quite  obvious.  In  case  of  the  death  of  either 
one  of  the  children  of  the  testator  without  heirs,  the  absolute 
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ownership  of  his  or  her  share  would  necessarily  be  suspended 
through  each  of  the  five  lives.  Each  survivor,  in  that  event, 
would  take  his  proportion  of  the  use  of  such  share  during 
life,  the  use  in  such  case  of  the  entire  share  continuing  to  the 
survivors  in  succession  through  the  entire  series.  Each  share 
being  liable  to  this  unlawful  suspension  of  absolute  owner- 
ship, the  disposition  of  at  least  five  of  the  seven  by  the  will 
is  void. 

•  In  respect  to  the  real  estate,  the  executor,  as  trustee, 
took,  under  the  will,  no  title  to  any  portion  of  it.  It  is  not 
given  to  him  in  terms ;  nor  is  he  to  have  any  thing  to  do  with 
the  rents  and  profits.  Every  thing  which  he  is  required  by 
the  will  to  do  with  the  real  estate,  as  such,  may  be  done  un- 
der a  simple  power  without  the  vesting  of  any  title  in  the 
trustee.  It  is  therefore  a  mere  power  in  trust,  and  the  lands 
not  absolutely  disposed  of  by  the  will  descended  to  the  heirs 
of  the  testator  subject  to  the  execution  of  the  trust  as  a  power, 
if  valid.  (1  R.  S.  129,  §§  58,  59.  De  Peyster  v.  Clendining, 
8  Paige,  304,  5.) 

The  executor,  as  trustee,  never  takes  a  fee  by  implication, 
unless  the  fee  in  him  is  necessary  to  the  complete  execution 
of  the  trust.  (Tucker  v.  Tucker,  1  Selden,  408.)  The  hein 
at  law  of  the  testator,  therefore,  took  all  the  real  estate  not 
devised  absolutely  by  the  will,  subject  to  the  execution  of  th( 
trust  as  a  power,  if  valid,  and  subject  also  to  the  estate  foi 
years  therein  given  to  Mrs.  Mosher.  The  absolute  power  of 
alienation  of  the  title  was  not  suspended  at  all,  by  the  will,  and 
no  question  under  the  statute  arises  in  the  case.  The  powei 
of  the  executor  to  convey  was  suspended  for  the  term  of 
three  years,  but  in  the  mean  time  the  remainder,  subject  to 
the  execution  of  the  power,  remained  perfectly  vested  in  the 
heirs  at  law. 

The  devises  and  bequest  to  Mrs.  Mosher,  being  absolute 
and  unconditional,  and  in  nowise  connected  with  the  trusts 
created  by  the  will,  are  not  affected  by  its  void  provisions. 
She  must  therefore  be  held  to  take  as  by  a  valid  devise,  all 
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the  interest  in  the  real  estate  given  directly  to  her  by  the 
terms  of  the  will.  As  to  the  residue  of  the  real  estate  not 
devised,  and  in  reference  to  which  a  power  in  trust  to  sell 
only  was  given  to  the  executor,  the  only  object  of  the  powei 
being  to  establish  a  void  trust  with  the  proceeds  of  the  sale, 
it  is  manifest  that  the  power  must  be  held  to  be  void,  and 
the  estate  to  vest  in  the  heirs  at  law  of  the  testator  absolutely. 

But  inasmuch  as  it  is  apparent  that  the  testator  intended 
to  make  a  complete  and  perfect  disposition  of  his  entire 
estate,  real  and  personal,  and  this  intention  is  to  be  defeated 
by  reason  of  his  ignorance  of  the  law,  Mrs.  Mosher  ought  not 
to  be  permitted  to  retain  what  she  gets  by  the  will  and  then 
share  equally  with  the  other  children  in  the  residue  of  the 
estate  as  heir  at  law.  If  she  were  to  be  allowed  to  take  un- 
der the  will  and  in  hostility  to  it  also,  the  intention  of  the 
testator  not  only  as  to  the  other  children,  but  as  to  herself, 
would  be  entirely  frustrated  and  disappointed.  She  should 
therefore  be  put  to  her  election  whether  she  will  take  under 
the  will,  or  as  one  of  the  heirs  at  law  merely,  according  to 
the  rules  laid  down  by  Nelson,  chief  justice,  in  Hawley  v. 
James,  (16  Wend.  142,  143.) 

The  two  shares,  from  the  proceeds  of  the  personal  estate, 
which  were  to  be  paid  to  the  heirs  of  Rebecca  Daniels,  and 
Maria  Nickerson,  are  valid  bequests,  if  such  heirs  were  living 
at  the  death  of  the  testator ;  as  in  that  event  the  shares  were 
to  be  paid  to  them  directly,  and  not  to  be  held  in  trust. 
Otherwise,  if  no  such  heirs  were  then  living  and  those  shares 
went  into  the  trust  fund,  they  would  follow  the  o.ther  five 
shares. 

The  other  two  shares,  however,  given  to  them,  from  the 
proceeds  of  the  sale  of  the  real  estate,  must  necessarily  fail 
with  the  failure  of  the  power  of  sale,  and  these  grandchildren 
must  take,  if  at  all,  as  heirs  at  law  of  the  testator. 

There  must  therefore  be  a  decree  declaring  all  the  provis- 
ions of  the  will  void  except  the  devises  and  bequest  to  Rhua 
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Mosher,  the  bequest  to  Samson  Stacey,  and  the  bequest  of  the 
two  shares  of  the  proceeds  of  the  personal  estate,  to  the  heirs 
of  Rebecca  Daniels  and  Maria  Nickerson,  and  compelling  Mrs. 
Mosher  to  elect  whether  she  will  take  under  the  provisions  of 
the  will  and  relinquish  her  claim  as  heir  at  law  of  the  testa- 
tor, or  relinquish  her  rights  under  the  will  and  take  her  share 
as  heir  merely,  in  the  whole  estate.  Costs  of  both  parties  to 
be  paid  out  of  the  estate. 

[MONBOB  GENERAL    TEEM,  June  2,    1862.    Johnson,  Welles  and  Campbell, 
Justices.] 


AMSDEN,  receiver  &c.  vs.  MANCHESTER  and  others. 

In  actions  involving  questions  of  fraud,  the  intent  is  always  a  material 
inquiry ;  and  for  the  purpose  of  establishing  that,  other  acts  of  a  similar 
character,  done  about  the  same  time,  may  always  be  shown. 

Hence,  in  an  action  to  set  aside  a  conveyance  made  by  a  debtor  in  fraud  of 
his  creditors,  evidence  showing  what  other  property  he  had,  at  or  before 
the  time,  and  the  value  thereof,  and  that  he  had  conveyed  the  same  to 
different  grantees,  without  consideration,  and  with  intent  to  defraud  his 
creditors,  is  admissible,  on  two  grounds  :  1st.  To  show  the  situation  of  the 
debtor,  in  respect  to  his  property,  at  the  time  of  the  transaction  alleged 
in  the  complaint  to  be  fraudulent,  and  what  has  been  done  with  the  prop- 
erty he  previously  had  ;  and  2d.  For  the  purpose  of  establishing  the  fraud- 
ulent intent  charged  in  the  complaint. 

A  deed,  expressing  a  money  consideration,  and  acknowledging  the  payment 
thereof,  is  prima  facie  evidence  that  such  was  the  true  consideration,  and 
that  it  has  been  paid.  But  a  judgment  creditor  has  the  right  to  rebut  this 
presump'tion,  and  to  show  that  the  sum  specified  in  the  deed  was  never 
paid,  by  the  grantee. 

For  this  purpose  it  is -proper  to  show  that  the  grantee  was  a  married  woman, 
and  had  no  separate  property  or  estate,  before  the  execution  of  the  deed ; 
and  that  her  husband  was  notoriously  poor,  and  destitute  of  the  means  of 
paying  the  consideration  specified  in  the  conveyance. 

Those  facts  may  be  shown  by  the  reputation  of  the  parties,  in  respect  to 
pecuniary  means,  in  the  town  or  neighborhood  where  they  resided,  on  th« 
question  of  the  bona  fides  or  mala  fides  of  the  transaction. 
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rpHIS  was  an  action  brought  by  Andrew  J.  Brackett,  as 
L    receiver,  against  the  defendants,  to  set  aside  as  fraudulent 
and  void,   as  to  the  plaintiff,    certain  conveyances  of  n  al 
estate;  one  from  James  W.  Manchester  and   Margaret  S., 
his   wife,  to  Sarah  P.  Sanderson,  dated  January  13,  1858, 
and  one  from  Sarah  P.  Sanderson  to  Mrs.  Manchester,  of 
same  premises,  dated  January  22,  1858;  and  asking  that 
the  said  Margaret  S.  and  James  W.  unite  in  a  conveyance  of 
said  land  to  the  plaintiff,  and  that  the  plaintiff  sell  the  same, 
and  out  of  the  proceeds  pay  the  judgments  which  he  repre- 
sents, and  all  costs  which  have  accrued  in  the  appointment 
of  the  plaintiff  as  receiver,  and  also  for  an  accounting  for 
the  rents,  avails,    profits  and  issues  of  the  same.     The  de- 
fendant Margaret  S.  Manchester  was  the  only  one  who  de- 
fended.    The  other  defendants  did  not  appear  in  the  action. 
The  action  was  tried  before  E.  A.  Raymond,  Esq.  sole  referee. 
Subsequent  to  the  judgment,  the  plaintiff  and  receiver  Brack- 
ett died,  and  C.  T.  Amsden   was  duly  appointed  receiver  in 
his  place.     On  the  trial  the  leading  facts  established  by  the 
plaintiff  were :  In  the  years  1854,  1855  and  1856,  James  W. 
Manchester  became  indebted  to  James  Brackett,  and  James 
Brackett  &  Co.,  in  the  sum  of  about  $180,  and  so  continued, 
and  was  in  January,  1858,  and  still  is  so  indebted.     That  at 
that  time  he  owed  divers  other  debts  and  was  insolvent. 
That  on  the  13th  of  January,  1858,  he,  with  his  wife,  deeded 
by  warranty  deed  all  his  real  estate,  being  that  on  which  he 
lived,  about  seven  and  a  half  acres,  to  his  sister,  Sarah  P. 
Sanderson,  a  widow  lady  of  no  means,  living  in  Orleans 
county.     The  consideration  expressed  in  the  deed  was  $900. 
That  on  the  22d  of  January,  1858,  Mrs.  Sanderson  executed 
a  warranty  deed  of  the  same  premises  back  to  Mrs.  Man- 
chester, for  the  nominal  consideration  of  $900.     That  Man- 
chester continued  to  reside  on  the  premises,  arid  ever  since  has 
so  resided,  and  Mrs.  Sanderson  did  not  take  possession,  but 
continued  to  reside  in  Orleans  county.     That  the  property 
conveyed  was  worth  about  $1200  and  over.     That  Mrs.  Man- 
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Chester  had  no  pecuniary  means  when  she  married  Manches- 
ter, but  was  very  poor.  That  she  had  acquired  no  separate 
estate  since  her  marriage.  That  Mrs.  Sanderson  had  no 
means  of  her  own,  nor  had  her  husband.  That  she  was 
entirely  destitute  even  of  the  necessaries  of  life,  and  so  was 
her  husband  during  his  life.  That  his  whole  estate,  left  by 
him  in  1855.  at  his  death,  was  only  $175.  That  the  plaintiff 
was  duly  appointed  receiver  in  the  suits  brought  by  James 
Brackett,  and  James  Brackett  &  Co.,  against  J.  W.  Man- 
chester; in  which  suits  judgments  were  recovered,  and  exe- 
cutions issued  and  returned  unsatisfied.  The  referee  found 
as  matters  of  fact  that  at  the  time  of  the  said  several  con- 
veyances of  the  premises,  James  W.  Manchester  was  indebted 
to  other  persons  besides  said  James  Brackett,  and  had  no 
property  or  means  with  which  to  pay  such  indebtedness, 
other  than  the  real  estate  known  as  the  hotel  property,  adja- 
cent to  the  premises  in  question,  and  said  premises.  That  on 
the  llth  day  of  April,  1854,  he  executed  a  conveyance  of  the 
hotel  property,  containing  about  one  acre  of  land,  to  John 
McKibbin,  of  the  city  of  Rochester,  a  brother  of  the  de- 
fendant Margaret  S.  Manchester,  for  the  nominal  considera- 
tion of  $500,  but  without  any  actual  consideration  for  such 
conveyance.  That  said  John  McKibbin  and  wife,  on  the 
same  day,  executed  a  quit-claim  deed  of  said  premises  to 
said  Margaret  S.  Manchester,  for  the  nominal  consideration 
of  $1,  but  without  receiving  any  actual  consideration  there- 
for. That  at  the  time  of  such  conveyances  said  James  W. 
Manchester  was  in  debt,  and  insolvent.  That  the  prem- 
ises described  in  the  complaint  are  incumbered  by  the  lien  of 
a  mortgage  executed  by  James  W.  Manchester  and  wife  to 
Hiram  Andrews,  and  bearing  date  the  1st  day  of  May,  1855, 
given  to  secure  the  payment  of  $700,  payable  in  five  equal 
annual  payments,  on  the  1st  day  of  April  in  each  year,  and 
part  of  which  had  been  paid  at  the  time  of  the  conveyances 
in  the  complaint  set  forth.  That  neither  the  said  Sarah  P. 
Sanderson,  nor  the  said  Margaret  S.  Manchester,  had  any 
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actual  knowledge  or  information  at  the  times  of  the  afore- 
said several  conveyances  to  and  by  them  respectively  of  the 
premises  described  in  the  complaint,  of  the  indebtedness  of 
the  defendant  James  W.  Manchester  to  James  Brackett  and 
James  Brackett  &  Co.,  upon  which  said  judgments  were  re- 
covered. That  said  James  W.  Manchester  is  still  indebted 
to  the  plaintiffs  in  said  judgments  respectively,  in  the  whole 
amounts  of  said  judgments,  with  interest  from  the  time  of 
the  recovery  thereof;  which  amounted  in  the  aggregate,  with 
interest  to  the  date  of  the  report,  to  the  sum  of  $218.79. 
That  each  and  every  of  said  conveyances  was  made  and  pro- 
cured to  be  made  by  said  James  W.  Manchester,  with  intent 
to  hinder,  delay,  cheat  and  defraud  his  creditors,  and  that- 
neither  the  said  Sarah  P.  Sanderson,  nor  the  said  Margaret 
S.  Manchester  was  a  bona  fide  purchaser  for  a  valuable  con- 
sideration. 

The  referee's  conclusions  of  law  were  that  the  sale  and 
conveyance  of  the  premises  described  in  the  complaint,  by 
the  defendants  James  W.  Manchester  and  wife,  to  Sarah  P. 
Sanderson,  was  without  consideration,  and  fraudulent  and  void 
as  against  the  creditors  of  said  James  W.  Manchester,  and 
was  made  by  him  with  intent  to  defraud  the  said  creditors 
of  James  W.  Manchester ;  and  that  the  sale  and  conveyance 
of  the  premises  by  Sarah  P.  Sanderson  to  Margaret  S.  Man- 
chester, was  also  without  consideration,  and  fraudulent  and 
void  as  against  the  creditors  of  said  James  W.  Manchester ; 
and  that  the  said  judgments  were  a  lien  upon  the  premises  at 
the  time  of  the  docketing  of  the  same  as  mentioned  in  the  com- 
plaint, and  are  still  a  lien  thereon,  subject  to  prior  incum- 
brances.  That  the  said  James  W.  Manchester  and  Margaret 
S.  Manchester  should  account  to  the  plaintiff  for  the  rents, 
issues  and  profits  of  said  real  estate,  received  by  either  of  them 
since  the  docketing  of  said  judgments,  and  that  they  should 
execute  a  conveyance  of  said  premises  to  the  plaintiff,  as  such 
receiver,  for  the  purpose  of  enabling  him  to  satisfy  and  pay 
said  judgments,  with  interest  thereon  from  the  dates  of  their 
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reovery  respectively,  together  with  costs  and  disbursements 
•of  the  proceedings  supplementary  to  execution  in  both  said 
actions,  with  interest  thereon  from  the  date  of  the  order  ap- 
pointing the  plaintiff  such  receiver,  and  the  costs  of  this  action, 
and  his  commission  as  receiver.  And  that  the  defendant 
James  W.  Manchester  pay  the  plaintiff,  as  such  receiver,  the 
sum  of  $330.52.  And  that  the  plaintiff  recover  his  costs. 

On  the  trial  the  plaintiff  offered  evidence  to  show  that  pre- 
vious to  the  execution  of  the  conveyances  sought  to  be  set 
aside,  J.  W.  Manchester  had  purchased  at  sheriff's  sale, 
certain  other  property,  situate  in  West  Greece,  called  the 
hotel  property ;  what  was  the  consideration  and  value  thereof; 
that  on  the  same  day  of  the  purchase,  he  conveyed  such  prop- 
erty to  John  McKibbin,  who  was  Mrs.  Manchester's  brother ; 
and  that  McKibbin  immediately  conveyed  the  same  to  Mrs. 
Manchester,  without  consideration.  The  plaintiff  also  offered 
evidence  to  show  the  utter  poverty  of  Mrs.  Manchester,  at 
the  time  of  her  marriage  to  Manchester,  and  since ;  with  a 
view  of  negativing  the  idea  of  her  having  means  of  her  own 
to  pay  $900  for  this  land.  With  the  same  view  he  offered  to 
show  that  Mrs.  Sanderson  and  her  husband  were  very  poor ; 
that  she  had  no  separate  estate,  or  means  of  paying  the  con- 
sideration mentioned  in  the  deed  to  her.  All  the  above 
testimony  was  objected  to,  and  admitted,  by  the  referee. 

The  defendant,  Margaret  S.  Manchester,  appealed  from 
the  judgment. 

Perry  &  Brand,  for  the  appellant. 
Shuart  &  Townsend,  for  the  respondent. 

By  the  Court,  JOHNSON,  J.  The  principal  exceptions  in- 
sisted upon  by  the  defendant's  counsel  are  to  the  rulings  of 
the  referee  upon  questions  of  evidence  in  the  course  of  the 
trial.  The  evidence  in  regard  to  the  hotel  property  was  ad- 
missible upon  two  grounds  :  First,  to  show  the  situation  of 
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the  judgment  debtor  in  respect  to  his  property  at  the  time 
of  the  transaction  alleged  to  be  fraudulent  in  the  complaint, 
and  what  had  been  done  with  the  property  he  had  previously 
had.  Second,  for  the  purpose  of  establishing  the  fraudulent 
intent  charged  in  the  complaint.  In  actions  involving  ques- 
tions of  fraud,  the  intent  is  always  a  material  inquiry,  and 
for  the  purpose  of  establishing  that,  other  acts  of  a  similar 
character,  about  the  same  time,  may  always  be  shown. 

In  regard  to  the  premises  in  question,  the  deed  of  the  de- 
fendant James  W.  Manchester  to  Mrs.  Sanderson,  and  also 
the  deed  of  the  latter  to  Mrs.  Manchester,  the  wife  of  James 
W.  Manchester,  each  purported  on  its  face  to  be  in  consid- 
eration of  $900  paid  by  the  grantee,  and  the  instrument  was 
prima  facie  evidence  that  such  was  the  true  consideration, 
and  that  it  had  been  paid.  But  the  plaintiff  had  the  right 
to  rebut  this  presumption,  and  to  show,  if  he  could,  that  the 
sum  specified  in  the  respective  deeds  was  not  the  true  con- 
sideration, and  that  no  such  payment  had  ever  been  made  by 
either  of  the  grantees.  For  this  purpose  it  would  undoubt- 
edly be  competent  to  show  that  both  grantees  were  married 
women,  and  that  neither  of  them  had  any  separate  estate  or 
property  before  the  making  of  the  deed.  That  would  be  a 
circumstance  of  more  or  less  weight,  in  view  of  the  other 
facts  and  circumstances  in  the  case,  but  clearly  competent  as 
an  item  of  evidence.  And  for  the  same  purpose  and  in  the 
same  view,  it  was  competent  to  show  that  the  husband  of 
Mrs.  Sanderson  was  notoriously  poor,  and  that  both  were 
destitute  of  the  means  to  make  any  such  payment.  This 
could  undoubtedly  be  shown  by  the  reputation  of  the  parties 
in  respect  to  pecuniary  means,  in  the  town  or  neighborhood 
where  they  were  accustomed  to  reside,  on  the  question  of  the 
bona  fides  or  mala  fides  of  the  transaction.  (C.  &  H.  Notes, 
702.)  Indeed,  it  has  been  held  that  common  reputation  is 
the  best  evidence  of  the  state  of  a  man's  property,  where  the 
question  arises  collaterally. 

That  the  evidence  in  this  case,  taken  together,  was  suffi- 
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cient  to  rebut  the  presumption  of  consideration  and  of  pay- 
ment afforded  by  the  deeds,  and  to  throw  the  burthen  of 
proving  the  consideration  and  the  payment  upon  the  defend- 
ants, I  entertain  no  doubt. 

The  case,  upon  the  merits,  was  I  think  properly  decided. 

The  judgment  must  therefore  be  affirmed. 

[MONROE  GENERAL  TERM,  December  1,  1862.     Wettes,  Johnson  and  J.  C. 
Smith,  Justices.] 


TURNER  vs.  JAYCOX  and  others. 

An  assignment,  in  trust  for  the  benefit  of  creditors,  of  "all  the  goods,  chat- 
tels," &c.,  "and  property  of  every  name  and  nature  whatsoever"  of  the 
assignor,  stated  to  be  "more  particularly  enumerated  and  described  in  a 
schedule"  annexed  to  the  assignment,  marked  A.,  operates  to  transfer  to 
the  assignee  property  not  mentioned  in  the  schedule. 

A  provision,  in  an  assignment  executed  by  partners,  for  the  payment  of  the 
private  and  individual  debts  of  the  assignors,  out  of  the  residue  of  the  net 
proceeds  of  the  assigned  property,  remaining  after  the  payment  of  all  the 
debts  of  the  partnership,  furnishes  no  evidence  of  an  intention  to  hinder, 
delay  or  defraud  creditors. 

It  seems,  the  legal  intendments  are  all  in  favor  of  the  validity  of  assignments 
in  trust  for  the  benefit  of  creditors,  the  same  as  in  respect  to  other  in- 
struments. 

Where  partners  assign  their  joint  property  only,  the  assignment  only  showing 
on  its  face,  that  the  partnership  is  insolvent,  not  that  either  of  the  parties 
is  so  individually,  there  is  no  presumption  of  law  that  either  of  the  partners 
was  individually  insolvent,  or  that  their  interests  in  the  partnership  prop- 
erty, or  the  amount  of  their  private  debts,  were  unequal. 

A  PPEAL  from  an  order  made  at  a  special  term,  setting 
J-jL  aside  a  nonsuit  and  granting  a  new  trial.  The  action 
was  brought  to  recover  damages  for  the  conversion  of  per- 
sonal property.  The  plaintiff  claimed  to  hold  the  property 
under  an  assignment  made  by  Norman  Pulver  and  David  C. 
Pulver,  constituting  the  partnership  firm  of  N.  Pulver  &  Co. 
to  him  in  trust  for  the  benefit  of  creditors.  The  defendants, 
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in  their  answer,  alleged  the  recovery  of  a  judgment,  in  an 
attachment  suit  commenced  by  them  against  N.  &  D.  C. 
Pulver,  upon  which  an  execution  was  issued  and  the  prop- 
erty sold  in  the  manner  required  by  law,  on  the  20th  of 
May,  1861 ;  which  levy  and  sale  were  the  acts  and  griev- 
ances complained  of  by  the  plaintiff.  The  defendants  further 
alleged  that  the  pretended  assignment  by  said  Pulvers,  in 
trust  for  the  benefit  of  creditors,  un'der  which  the  plaintiff 
claimed  to  have  been  the  owner  of  said  property  at  the  time 
of  the  levy  of  said  attachment,  was  and  is  wholly  fraudulent 
and  void  as  to  the  creditors  of  the  said  Pulvers,  and  passed 
no  property  or  right  to  the  plaintiff  as  against  the  said  credi- 
tors, and  the  defendants  as  such :  That  the  said  Pulvers,  at 
the  time  of  making  of  said  assignment,  were  copartners  in 
business,  and  had  been  such  for  a  long  time  previous ;  and 
the  said  property,  and  the  whole  of  the  property  attempted 
to  be  conveyed  to  the  plaintiff  by  said  assignment,  was  co- 
partnership property ;  that  said  assignment  declared  certain 
preferences  as  to  the  payment  of  the  debts  of  the  assignors, 
providing  for  the  payment,  first,  out  of  the  proceeds  of  the 
assigned  property,  of  certain  debts,  among  which  were  in- 
cluded and  enumerated  certain  private  and  individual  debts 
of  each  of  the  said  copartners,  and  which  were  by  said  assign- 
ment directed  to  be  paid  before  the  most  of  the  copartnership 
debts,  whereof  the  debt  of  the  defendants  was  one.  That 
said  assignment,  after  providing  for  the  payment  out  of  the 
assigned  fund,  of  the  copartnership  debts,  devotes  the  surplus 
remaining,  if  any  there  shall  be,  to  the  payment  of  the  indi- 
vidual debts  of  the  assignors,  and  provides  that  if  said  sur- 
plus shall  not  prove  sufficient  to  pay  the  individual  debts  in 
full,  the  said  surplus  shall  be  applied  to  the  payment  thereof 
pro  rata,  share  and  share  alike :  That  said  assignment  was 
made  for  the  purpose  of  hindering  and  delaying  the  creditors 
of  the  said  assignors,  and  was  only  colorable,  and  was  in- 
tended to  enable  the  assignees  to  enjoy  the  avails  of  the  as- 
iigned  property,  and  to  prevent  their  creditors  from  reaching 
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the  same :  That  after  said  assignment,  the  assignors,  collud- 
ing with  the  plaintiff,  continued  to  manage,  deal  with,  and 
control  the  assigned  property,  and  retained  the  possession 
thereof,  and  that  the  said  assignment  was  conducted  with  the 
same  fraudulent  intent  with  which  it  was  made :  That  in 
the  schedule  of  debts  mentioned  in  said  assignment,  and  for 
which  provision  was  made  by  said  assignment,  certain  pre- 
tended, false,  fictitious  and  fraudulent  debts  were  mentioned 
and  provided  for  in  order  to  enable  the  assignors  by  colluding 
with  the  persons  to  whom  the  same  might  be  paid,  to  use 
and  control  the  amounts  paid  thereon,  and  the  said  assigned 
property,  for  their  own  benefit,  and  to  hinder,  delay  and 
defraud  their  creditors:  And  that  Norman  and  David  C. 
Pulver  were,  at  the  time  of  the  levy  as  aforesaid  of  said  at- 
tachment, and  at  the  time  of  the  levy  and  sale  under  said 
execution,  the  owners  of  the  property  mentioned  in  the  com- 
plaint, as  to  the  creditors  of  said  Norman  and  David  C.  Pul- 
ver, and  that  said  property  was  rightfully  and  lawfully  taken 
by  the  sheriff  under  and  by  virtue  of  the  attachment,  and 
sold  under  said  execution,  as  the  property  of  said  Norman  and 
David  C.  Pulver. 

The  action  was  tried  at  the  Wayne  circuit,  in  October, 
1861,  before  Hon.  E.  DARWIN  SMITH,  a  justice  of  this  court, 
and  a  jury.  The  assignment  from  the  Pulvers  to  the  plaintiff, 
dated  April  4,  1861,  was  given  in  evidence ;  also  the  pro- 
ceedings and  judgment  and  execution  in  the  attachment  suit 
brought  by  the  defendants  against  the  Pulvers.  It  was 
admitted  that  the  property  in  question  was  taken  and  sold 
by  virtue  of  said  attachment  and  execution.  The  defendants' 
counsel  admitted  that  the  takiijg  of  the  goods  in  question  by 
the  sheriff  was  under  the  direction  of  the  defendants,  and 
that  all  of  the  defendants  were  liable  if  any  of  them  were. 
The  defendants'  counsel  then  moved  that  the  plaintiff  be  non- 
suited on  the  grounds :  First,  that  the  assignment  did  not 
embrace  the  goods  taken  by  the  defendants.  Second,  that 
the  assignment  was  void  because  it  devoted  the  copartnership 
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property  to  the  payment  of  the  individual  debts  of  each  of 
the  copartners,  after  providing  for  the  payment  of  copartner- 
ship debts,  and  did  not  devote  that  part  of  the  surplus  be- 
longing to  each  individual  copartner,  to  the  payment  of  his 
individual  debts,  thus  devoting  the  property  to  the  payment 
of  debts  for  which  it  was  not  liable ;  and  inasmuch  as  in- 
dividual creditors  could  avoid  it  the  defendants  could  also 
avoid  it.  The  plaintiff's  counsel  offered  in  evidence  a  schedule 
of  the  property  claimed  to  be  conveyed  by  the  assignment, 
and  enumerating  the  property  in  question,  which  was  filed  in 
the  office  of  the  clerk  of  Wayne  county,  on  the  24th  day  of 
April,  1861,  in  accordance  with  the  statute  of  1860,  and  \vhich 
embraced  and  enumerated  the  several  articles  of  property  in 
question,  which  was  objected  to  by  the  defendants'  counsel  as 
immaterial.  The  motion  for  nonsuit  was  granted  by  the 
court,  on  the  grounds  stated  for  the  motion  ;  and  the  plain- 
tiff excepted.  Subsequently  the  court,  at  special  term,  set 
aside  the  nonsuit  and  granted  a  new  trial.  The  defendants 
appealed. 

Hunt,  Green  &  Fryer,  for  the  appellants.  The  nonsuit 
was  rightly  granted. 

I.  The  property,  not  being  contained  in  schedule  "  A." 
did  not  pass  by  the  assignment.  {Wilkes  v.  Ferris,  5  John. 
335.  Moir  v.  Brown,  14  Barb.  39.  Morrell  v.  Fisher, 

4  Excli.  Rep.  591.     Wood  v.  Rowcliffe,  5  Eng.  Law  and 
Eq.  471.     Barton  v.  Dawes,  cited  in  same.     Roe  v.  Vernon, 

5  East,  51.     Doe  \.  Greathed,  8  id.  91.     The  United  States 
v.  Rowland,  4  Wheat.  108.     Plait  v.  Lott,  17  N.  Y.  Rep. 
478.     BurcTiell  \.  Strauss,  28  Barb.  293.)     1.  The  general 
words  must  be  limited  and  controlled  by  the  special  descrip- 
tion, "  more  particularly  enumerated  and  described  in  the 
schedule."     (  Wilkes  v.  Ferris,  supra.)     2.  Full  effect  ought 
to  be  given  to  the  whole  description  ;  that  property  is  not  in- 
cluded which  does  not  answer  to  both  parts  of  the  description. 
(Morrell  v.  Fisher,  supra.  Wood  v.  Roiocliff,  supra.}  3.  There 
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is  no  expression  in  the  assignment,  as  in  Platt  v.  Lott,  imply- 
ing a  desire  or  intention  to  pass  all  the  property  of  the  assignee, 
If  the  recital  of  a  desire  to  distribute  '"'  their  property  and 
effects  among  their  creditors,"  could  be  so  understood,  yet  it 
cannot  overcome  the  special  terms  of  the  grant.  A  recital 
cannot  control  the  plain  words  of  the  granting  part  of  the 
deed.  (Huntington  v.  Havens,  5  John.  Ch.  22.)  4.  This 
case  is  plainly  distinguishable  from  that  of  Platt  v.  Lott,  in 
having  no  words  expressive  of  desire,  or  intention  to  convey 
all  the  property  of  the  grantors,  or  any  directing  the  assignee 
to  take  possession  of  all  their  property,  and  in  not  being  an 
assignment  without  preference  ;  assignments  with  preferences 
are  not  favored.  5.  The  case  of  Wilkes  v.  Ferris,  (supra,}  is 
impliedly,  if  not  expressly,  recognized  as  law,  in  Platt  \. 
Lott  and  Burchell  v.  Strauss.  6.  The  delivery  of  possession 
cannot  help  the  plaintiff.  This  question  was  raised  and  de- 
cided in  Wood  v.  Bowcliff,  (supra.)  Besides,  it  would  nullify 
the  law  of  1860,  requiring  assignments  to  be  in  writing. 
(Laws  of  1860,  584,  ck.  348,  §  1.)  If  only  delivery  of  pos- 
session, without  grant  in  the  assignment,  could  pass  the 
property,  the  door  would  be  opened  to  fraud. 

II.  The  assignment  is  fraudulent  as  to  creditors,  by  reason 
of  the  third  provision  for  disposition  of  the  proceeds.  After 
payment  of  the  copartnership  debts,  the  individual  creditors 
of  each  copartner  are  entitled  to  have  that  share  of  the  sur- 
plus remaining,  which  belongs  to  him.  devoted  to  the  payment 
of  his  debts.  But  this  provision  devotes  the  whole  surplus  to 
the  payment  pro  rata  of  the  individual  debts  of  both  copart- 
ners, without  regard  to  their  respective  interests  in  it,  or  to 
the  amount  of  their  debts.  (Smith  v.  Howard,  20  How.  Pr. 
Rep.  121.)  1.  It  cannot  be  presumed  that  the  share  of  each 
party  in  the  surplus  is  the  same,  or  that  their  debts  are  equal 
in  amount.  Upon  the  principle  on  which  presumptions  are 
made,  a  contrary  presumption  must  be  raised.  Even  if  they, 
the  partners,  shared  equally  in  the  profits,  or  contributed 
equally  to  the  capital,  it  is  in  the  highest  degree  improbable 
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that  the  account  between  them  was  balanced.  2.  Besides, 
the  direction  to  the  assignee  as  to  this  surplus  is  binding 
upon  him  in  any  event,  whether  the  shares  of  the  partners  in 
it  are  equal  or  unequal,  and  whether  their  debts  are  equal  <T 
unequal  in  amount.  In  either  case,  he  has  no  discretion. 

3.  It  cannot  be  said  that  the  language  of  this  provision  is 
doubtful  in  meaning,  and  should,  therefore,  be  innocently 
construed.     The  direction  is  as  plain  as  words  can  make  it. 

4.  This  provision  of  the  assignment  is  equally  fatal,  whether 
the  assignment    conveyed  individual  property  or  not  ;  the 
surplus,  after  payment  of  copartnership  debts,  is  the  indi- 
vidual property  of  the  partners,  so  far  as  concerns  its  appli- 
cation to  the  payment  of  their  individual  debts.     And  when 
they  assign  it  for  payment  of  their  individual  debts,  it  is  a 
fraud   upon  creditors  to  apply  it  as  this  assignment  does. 

5.  But  if  the  assignment  is  construed  so  as  to  pass  property 
not  mentioned  in  the  schedule.,  then  the  general  terms  are 
broad  enough  to  embraee,  and  do  embrace,  the  individual 
property  of  the  assignors.      6.  Nor  can  it  be  said  that  th<- 
assignment  is  good  in  part,  and  bad  in  part,  and  must  stand 
so  far  as  it  is  good.     The  statute  declares  it  void  in  toto,  if 
made  with  the  intent  to  defraud  creditors.      (3  R.  &.  137, 
§  1,  p.  224.)     So  do  the  decisions.     (Mackie  v.  Cair'n-.    "> 
Cow.  547,  per  Savage,  Ch.  J.     Hi/slop  v.  Clarke,  14  John. 
458.     Grover  v.  Wake  man,   11  Wend.   187.      Goodrich   \. 
Downs,  6  Hill,  438,  and  per  Comstock,  J.  in  Curtis  v.  Lea- 
vitt,  15  N.  Y.  Rep.  123.)     "  If  a  deed  is  made  with  some 
evil  intent,  whether  such  intent  is  denounced  by  the  common 
law  or  by  a  statute,  then  it  is  true  the  whole  is  void,  because 
the  whole  is  pervaded  by  a  single  vice."     The  provision  un- 
der consideration,  is  conclusive  evidence  of  the  fraudulent 
intent.     6.  Neither  would  it  avail,  could  it  be  shown  that 
the  assigned  property  would  suffice  only  to  pay  the  preferred 
debts.     (Goodrich  v.  Downs,  supra.     Barney  v.  Griffin,  2 
Comst.  365.     Smith  v.  Hoioard,  20  How.  Pr.  121.)     7.  The 
objection  that  the  plaintiffs,  not  being  individual  creditors, 
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cannot  avoid  the  assignment,  is  answered  in  Leitch  v.  Hollis- 
ter,  (4  Comst.  211,)  and  Smith  v.  Howard,  (above.) 

T.  R.  Strong,  for  the  respondent.  I.  The  assignment 
transferred  the  store  goods  and  all  the  property  of  the 
assignors  to  the  assignee,  notwithstanding  only  a  portion  of 
the  property  is  specified  in  the  schedule  annexed  to  the  as- 
signment. (Platt  v.  Lott,  17  N.  T.  Rep.  478.  Birchell  v. 
Strauss,  28  Barb.  293.  Keyes  v.  Brush,  2  Paige,  311. 
Bank  of  Silver  Creek  v.  Talcott,  22  Barb.  560.) 

II.  The  assignment  is  not  void  on  its  face  by  reason  of  the 
provision  for  the  payment  of  "  the  private  and  individual 
debts  of  the  parties  of  the  first  part,  or  either  of  them," 
after  the  partnership  indebtedness  is  satisfied.  1.  The  as- 
signment embraces  only  partnership  property  ;  this  provision 
was  intended  to  operate  only  on  the  surplus  ;  its  language 
is  consistent  with  the  interpretation  that  the  surplus  is  to 
be  appropriated  to  the  debts  mentioned  in  it,  according  to 
the  respective  rights  and  indebtedness  of  the  assignors  ;  and 
it  is  the  duty  of  the  court  to  give  it  that  construction  if 
essential  to  its  validity.  (Kellogg  v.  Slauson,  1  Kern.  302, 
and  cases  there  cited.  Ogden  v.  Peters,  21  N.  T.  Rep.  23. 
Griffin  v.Marquardt,  id.  121.  Wilson  v.  Robertson,  id.  587.) 
2.  The  provision,  at  the  utmost,  is  only  evidence  on  the 
question  of  an  actual  intention  to  defraud  creditors,  and  does 
not  per  se  render  the  assignment  fraudulent  as  to  creditors. 
(1  R.  S.  137,  §  4.  3  id.  225,  5th  ed.  Griffin  v.  Marquardt, 
21  N.  Y.  Rep.  121.)  3.  If  the  provision  is  objectionable,  it 
affects  the  assignment  only  to  the  extent  of  that  provision, 
and  to  that  extent,  only,  can  the  assignment  be  declared  ille- 
gal and  inoperative.  The  trust  created  by  that  provision  is 
separate  from  and  unconnected  with  all  the  others,  and 
may  be  set  aside  without  affecting  the  others.  (Cox  v. 
Platt,  32  Barb.  126,  127.  15  N.  T.  Rep.  9.)  4.  The  as- 
signment is  good  between  the  parties,  (Porter  v.  Williams, 
5  Seld  142  ;)  and  also  as  to  all  persons  but  those  intended 
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to  be  defrauded — the  individual  creditors  in  this  case,  ii 
any — and  the  individual  creditors  only  can  object  to  the  pro- 
vision in  question.  (2  R.  S.  137,  §  1.  3  id.  224,  5th  ed.) 
5.  The  case  of  Wilson  v.  Robertson,  (21  N.  7.  Rep.  587,)  is 
inferentially  an  authority  in  support  of  the  validity,  as  to 
the  partnership  creditors,  of  the  assignment.  In  that  case 
the  assignment  contained  a  similar  provision  to  the  one  ob- 
jected to  in  this  case.  The  assignment  was  held  invalid  for 
preferring  individual  as  well  as  company  debts  to.  be  paid  out 
of  the  firm  property  ;  but  although  the  assignment  was  vig- 
orously assailed,  and  an  elaborate  argument  made  against  its 
validity,  by  counsel  and  court,  not  a  word  of  objection  was 
uttered,  to  the  provision  corresponding  with  the  one  now  in 
question.  6.  The  case  of  Smith  v.  Howard,  (20  How.  Pr. 
121,)  is  not  binding  upon  the  court  as  authority.  It  is  an 
adjudication  of  a  mere  local  court,  and  has  no  more  force  as 
a  precedent  than  a  decision  of  any  county  court  in  the  state. 
The  argument  of  the  opinion,  so  far  as  the  fifth  trust  in  the 
assignment  is  concerned,  is  narrow  and  technical,  and  revolt- 
ing to  all  right  ideas  of  justice  and  fairness.  (See  Bank  of 
Silver  Creek  v.  Tulcott,  22  Barb.  550 ;  Nicholson  v.  Lea- 
vitt,  4  Sand.  252  ;  Knauth  v.  Bassett,  34  Barb.  31.)  The 
case  of  Smith  v.  Howard  is  distinguishable  from  the  present. 
The  assignment  there  embraced  individual  as  well  as  com- 
pany property,  and  it  was  proved  there  were  individual  debts. 
7.  In  Rushmore  and  others  v.  Pulver  and  others,  Justice 
Smith,  who  granted  the  nonsuit  in  this  case,  has,  upon  fur- 
ther consideration,  decided  that  the  assignment  embraced  the 
property  in  question  ;  and  that  the  assignment  is  valid  on 
its  face. 

III.  The  nonsuit  was,  therefore,  erroneously  granted,  and 
a  new  trial  was  properly  ordered.  The  order  for  a  new  trial 
should  be  affirmed  with  costs. 

By  the  Court,  JOHNSON,  J.  The  plaintiff  claimed  the 
goods  in  question  as  the  assignee  of  the  copartnership  firm 
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of  N.  Pulver  &  Co.,  which  assignment  was  made  and  the 
trusts  thereby  created  accepted  on  the  4th  of  April,  1861. 
The  defendants  are  judgment  creditors  of  the  said  firm,  and 
took  the  goods  by  virtue  of  an  attachment  in  an  action  in 
their  favor,  on  the  22d  of  April,  1861,  which  they  subse- 
quently caused  to  be  sold  upon  an  execution .  issued  on  the 
judgment  in  the  action.  The  plaintiff  took  possession  of  the 
goods  immediately  upon  the  execution  of  the  assignment  to 
him,  and  continued  in  possession  up  to  the  time  they  were 
seized  by  virtue  of  the  attachment.  The  property  taken  was 
the  stock  of  goods  in  the  store  of  the  assignors,  which  they 
owned  prior  to  the  assignment.  The  defendants  claimed  that 
the  goods  were  not  assigned  by  the  instrument  of  assignment, 
and  that  the  plaintiff  acquired  no  title  thereby,  because  such 
goods  were  not  included  or  specified  in  the  schedule  annexed, 
and  referred  to  in  the  assignment.  They  also  claimed  that 
the  assignment  was  wholly  void,  for  the  reason'  that  the 
assignors  had,  by  the  assignment,  provided  for  the  payment 
of  their  individual  debts  out  of  any  surplus  remaining  after 
payment  of  all  partnership  debts. 

In  regard  to  the  first  point,  the  language  of  the  instrument, 
after  granting  the  lands  and  tenements,  is  as  follows  :  "And 
all  the  goods,  chattels,  merchandise,  bills,  bonds,  notes,  book 
accounts,  claims,  demands,  choses  in  action,  judgments,  evi- 
dences of  debt,  and  property  of  every  name  and  nature 
whatsoever  of  the  said  parties  of  the  first  part,  more  partic- 
ularly enumerated  and  described  in  the  schedule  hereunto 
annexed,  marked  schedule  A."  On  referring  to  schedule  A, 
it  appears  to  contain  only  a  description  of  the  real  estate 
assigned,  and  a  list  of  the  accounts  and  notes  due  to  the  said 
firm.  No  merchandise  or  other  chattels  are  enumerated  or 
described  in  such  schedule. 

That  a  general  assignment  in  this  language,  and  for  the 
purposes  specified  in  the  instrument  in  question,  operates  to 
transfer  to  the  assignee  property  not  mentioned  in  the  sched- 
ule annexed,  is  fully  settled  in  the  case  of  Platt  v.  Lott, 
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(17  N.  Y.  Rep.  478.)  It  is  quite  apparent  that  there  was 
no  intention  on  the  part  of  the  assignors,  of  limiting  tht 
assignment  to  the  real  estate  and  choses  in  action  mentioned 
in  the  schedule.  The  reference  to  the  schedule,  in  the  body 
of  the  instrument,  was  evidently  not  for  the  purpose  of  re- 
striction or  limitation  upon  the  previous  language,  and  should 
no  I  be  so  construed.  Reference  was  to  be  had  to  the  sched- 
ule, not  for  the  purpose  of  ascertaining  what  particular 
things  or  species  of  property  were  conveyed  to  the  assignee, 
but  for  the  purpose  of  identifying  that  which  was  conveyed, 
merely.  The  assignment  is  as  full  and  general  as  language 
could  well  make  it,  and  such  was  the  plain  intention  of  the 
assignors. 

In  respect  to  the  provision  for  the  payment  of  the  private 
and  individual  debts  of  the  assignors,  out  of  the  residue  of 
the  net  proceeds  remaining  after  the  payment  of  all  the  debts 
of  the  partnership,  I  am  wholly  unable  to  discover  in  it  any 
evidence  of  an  intention  to  hinder,  delay  or  defraud  creditors. 

The  argument,  as  far  as  I  am  able  to  understand  it,  seems 
to  be  in  brief  this :  that  it  operates  in  effect  like  an  assign- 
ment by  two  insolvent  individuals  of  their  separate  property 
to  a  single  assignee,  for  the  purpose  of  paying  each  equally 
the  debts  of  the  other,  as  well  as  his  own.  In  such  a  case, 
where  it  appeared  upon  the  face  of  the  assignment  that  each 
assignor  was  insolvent,  and  that  the  property  assigned  by  each 
was  unequal  in  value,  and  the  debts  of  each  unequal  in  pro- 
portion, the  assignment  would,  I  think,  upon  its  face  afford 
pretty  conclusive  evidence  of  an  intention  to  hinder,  delay 
and  defraud  creditors,  and  could  not  be  upheld.  But  it  will 
scarcely  do,  I  think,  to  infer  the  existence  of  all  these  facts, 
when  nothing  of  the  kind  appears  upon  the  face  of  the  in- 
strument. The  facts  might,  probably,  be  established  by 
proof  aliunde,  and  the  assignment  avoided  in  that  way,  but 
I  do  not  think  they  are  to  be  presumed,  in  the  absence  of  all 
evidence.  The  legal  intendments,  I  suppose,  are  all  in  favor 
of  the  validity  of  assignments,  the  same  as  of  other  instru- 
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ments  The  only  case  cited  by  the  defendants'  counsel  in 
favor  of  this  novel  proposition  is  that  of  Smith  v.  Howard, 
(20  How.  Pr.  J2.  121,)  which  seems  to  have  turned  upon 
some  such  principle,  although  the  two  cases  are  not  precisely 
analogous.  That  was  a  case  decided  in  the  superior  court 
of  the  city  of  Buffalo,  and  is  not  binding  as  an  authority 
upon  this  court  beyond  the  force  of  the  reasons  assigned  for 
the  decision.  But  with  all  deference  to  that  very  respectable 
court,  the  reasons  do  not  strike  me  as  at  all  conclusive.  In- 
deed a  material  fact  must  have  been  assumed,  which  did  not 
appear  upon  the  face  of  the  instrument  and  was  not  proved. 
But  without  pursuing  that  decision,  for  the  purpose  of  re- 
viewing it,  it  is  sufficient  to  say  that  this  is  clearly  no  such 
assignment  as  that  was  assumed  to  be.  It  only  appears  on 
the  face  of  the  assignment  in  question  that  the  partnership 
was  insolvent,  and  there  is  nothing  to  show  that  either  of  the 
partners  was  so  individually.  It  is  an  assignment  of  the 
joint  property  only,  as  is  manifest  from  the  entire  tenor  and 
scope  of  the  instrument ;  and  I  think  there  is  no  presump- 
tion of  law  that  either  of  the  partners  was  individually  in- 
solvent, or  that  their  interests  in  the  partnership  property, 
or  the  amount  of  their  private  debts,  were  unequal. 

The  other  points  were  not  raised  upon  the  trial  or  at  the 
special  term,  and  are,  I  think,  untenable  if  they  had  been. 

The  nonsuit  was  therefore  properly  set  aside,  and  the  de- 
cision of  the  special  term  must  be  affirmed. 

[MONROE  GENERAL  TEEM,  December  1, 1862.  Johnson,  Welles  and  James  C. 
Smith,  Justices.] 
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Where,  in  an  action  to  recover  money  due  for  work  done  upon  a  building 
contract,  the  defense  is  that  the  building  was  to  be  completed  by  a  speci- 
fied time,  and  that  it  was  not  completed  within  the  time,  if  it  appears  that 
the  defendant  had  the  building  erected  for  his  own  use,  and  that  he  was 
kept  out  of  its  use  by  the  plaintiff's  failure  to  perform,  on  his  part,  the 
law  will  presume  that  he  was  damnified,  and  will  give  him,  by  way  of  com- 
pensation, what  such  use  was  worth,  for  the  time  he  was  deprived  of  it. 

So  if  he  shows  that  he  was  deprived  of  the  privilege  of  renting  the  building 
by  the  plaintiff's  default. 

But  if  it  be  proved  that  the  defendant  did  not  contemplate  using  the  building 
himself,  or  in  his  own  business,  but  that  he  caused  it  to  be  built  for  the 
purpose  of  renting  it  to  others  ;  and  that  he  did  not  in  fact  lose  any  oppor- 
tunity of  renting  it,  by  reason  of  the  plaintiff's  delay,  he  cannot  recoup 
against  the  plaintiff's  claim,  the  rents  and  profits  of  the  building  from  the 
time  when  it  should  have  been,  to  the  time  when  it  was,  completed. 

fTVHIS  is  an  action  to  recover  money  due  for  work  done  un- 
J_  der  a  building  contract.  The  defense  was  that  the  work 
and  building  were  to  be  completed  by  the  1st  day  of  Decem- 
ber, 1860,  and  were  not  completed  till  March  1st,  1861.  The 
language  of  the  contract  is  :  "  The  party  of  the  second  part 
hereby  covenants  and  agrees  with  the  party  of  the  first  part, 
to  do  all  the  mason  work  and  carpenter  and  joiner  work 
required  to  erect,  build  and  finish,  on  or  before  the 
first  day  of  December  next,  a  building  according  to  plans 
and  specifications  furnished  and  to  be  furnished."  The 
work  was  completed,  so  far  as  the  specifications  called  for, 
some  time  in  the  winter  and  before  February.  It  took  six 
weeks  to  complete  the  extra  work.  The  extra  work  was  not 
plastered  with  the  rest.  It  was  plastered  last.  The  plaster- 
ing to  the  other  was  finished  in  November.  The* extra  work 
could  not  be  done  as  soon  as  the  rest  was,  because  the  plain- 
tiff could  not  get  the  defendant  to  decide  how  he  wanted  it 
done,  or  consent  to  pay  for  it,  and  it  was  put  off  till  the  last. 
This  work  was  done  principally  in  December,  and  finished 
the  next  month.  The  upper  story  was  rented  to  a  tenant  as 
soon  as  it  was  done.  The  extra  work  was  done  up  stairs  for 
his  office.  The  referee  found  that  the  plaintiff  had  perform- 
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ed  his  contract,  but  that  it  was  not  completed  by  the  1st  daj 
of  December,  1860,  nor  until  the  15th  day  of  April,  1861. 
That  the  completion  of  the  work  after  the  1st  day  of  Decem- 
ber was  with  the  defendant's  knowledge  and  without  objec- 
tion by  him.  That  six  weeks  was  a  reasonable  time  to 
complete  the  building  as  altered.  And  that  such  alterations 
were  completed  within  six  weeks.  That  the  balance  due  and 
unpaid  from  the  defendant  to  the  plaintiff  for  the  contract 
price  and  alteration,  was  $628.31,  and  the  interest  thereon 
from  the  15th  day  of  April,  1861,  $29.28,  in  all  $657.59. 
That  the  value  of  the  use  of  the  store  in  said  building  from 
the  llth  January,  1861,  to  the  15th  of  April,  1861,  was 
$191.50,  and  that  the  defendant  was  entitled  to  recoup  the 
same  against  the  plaintiff's  claim.  And  as  a  conclusion  of 
law  the  referee  found  that  after  deducting  the  rent  so  recoup- 
ed, from  the  amount  of  the  plaintiff's  claim,  he  was  entitled 
to  judgment  against  the  defendant  for  $466.09. 

The  plaintiff  appealed  from  the  judgment  entered  upon 
the  report  of  the  referee. 

W.  F.  Cogswell,  for  the  appellant.    . 
H.  Humphrey,  for  the  resporident. 

By  the  Court,  JOHNSON,  J.  The  referee  has  found  as  a 
matter  of  fact,  that  notwithstanding  the  extra  work  required 
by  the  defendant,  the  whole  job  should  have  been  finished  by 
the  llth  of  January,  1861,  within  the  spirit  and  meaning  of 
the  contract,  and  that  it  was  not  completed  until  the  15th  of 
April,  1861. 

Assuming  that  these  findings  of  fact  are  warranted  by  the 
evidence,  and  also  that  the  value  of  the  use  of  the  building, 
if  it  had  been,  or  might  have  been  rented,  was  $191.50  for 
those  three  months  and  four  days,  still,  I  am  of  the  opinion, 
as  the  case  stands  upon  the  evidence,  that  sufficient  facts  are 
not  found  by  the  referee  to  justify  the  conclusion  of  law  that 
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the  defendant  is  entitled  to  recoup  that  sum,  or  indeed  any 
other,  against  the  plaintiff's  claim.  It  is  not  found  either 
that  the  defendant  wished  or  expected  to  use  the  building 
himself,  or  that  he  might,  or  could,  have  rented  it  to  any  one 
between  the  llth  of  January  and  the  15th  of  April,  had  it 
been  finished  at  the  former  period.  It  is  plain  enough,  from 
the  whole  evidence,  that  the  defendant  did  not  contemplate 
using  the  building  himself,  or  in  his  own  business,  but  that 
he  caused  it  to  be  built  for  the  purpose  of  renting  it  to  others. 
This  being  the  case,  it  is  quite  obvious  that  if  the  defendant 
could  have  rented  the  building  on  the  llth  of  January,  or  at 
any  time  between  that  and  the  15th  of  April,  when  it  was 
completed,  and  was  unable  to  rent  it  for  the  reason  that  it 
was  unfinished,  he  has  lost  just  what  he  might  have  obtained 
for  its  use,  during  the  time  it  might  and  would  have  been 
used,  had  the  plaintiff's  contract  been  performed.  On  the 
contrary,  if  the  defendant  had  no  opportunity  to  rent  it  until 
after  the  15th  of  April,  and  could  not  have  rented  it  had  it 
been  finished  before,  then  it  is  plain  that  the  allowance  of 
the  $191.50  by  way  of  recoupment  is  for  a  mere  speculation, 
and  not  a  real  loss,  i 

Perhaps,  in  the  absence  af  all  evidence  on  the  subject  one 
way  or  the  other,  the  presumption  would  be  that  the  building 
might  have  been  rented,  though  I  incline  to  the  opinion  that 
it  was  for  the  defendant  claiming  for  a  loss  of  rents  and  profits, 
to  show  affirmatively,  that  he  had  sustained  such  loss,  by 
reason  of  the  plaintiff's  default. 

But  if  such  would  be  the  presumption,  in  the  absence  of 
all  evidence,  it  seems  to  me  that  it  is  most  effectually  rebut- 
ted by  the  evidence  which  appears  in  the  case.  The  trial 
before  the  referee  was  on  the  26th  day  of  November,  1861, 
and  it  appears  by  the  testimony  of  the  defendant  that  up  to 
that  time  the  building  had  not  been  rented,  but  remained 
vacant,  with  the  exception  of  the  part  up  stairs,  which  ap- 
pears to  have  been  rented,  and  occupied,  some  time  before 
the  15th  of  April.  It  further  appears  from  the  defendant's 
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<nvn  testimony,  that  au  application  was  made  to  him  for  the 
store  the  latter  part  of  April,  1861,  and  there  is  not  a  word 
•of  evidence  that  any  application  was  made  at  an  earlier  date, 
or  that  it  could  have  been  rented  before,  had  it  been  finished. 
This  application  was  clearly  after  the  store  was  finished,  ac- 
cording to  the  finding,  and  it  appears  that  the  parties  could 
not  agree  upon  the  terms. 

Under  such  circumstances,  before  the  recoupment  could  be 
properly  allowed,  it  should  appear  by  the  evidence,  and  be 
found  as  a  fact  by  the  referee,  that  the  loss  of  the  rents  and 
profits  was  caused  by  the  plaintiff's  non-performance  of  his 
contract.  As  there  is  no  evidence  of  that  character,  it  is  quite 
apparent  that  the  finding  of  the  referee  "  that  the  value  of  the 
use  of  the  store  in  said  building  from  the  llth  January,1861, 
to  the  15th  of  April,  1861,  is  $191.50,"  is  founded  solely 
upon  the  evidence  of  what  the  value  of  the  use  would  be  an- 
nually, if  used.  But  as  it  appeared  that  the  building  had 
then  been  completed  over  seven  months,  and  that  the  defend- 
ant had  not  during  all  that  time  succeeded  in  renting  it,  I  do 
not  see  upon  what  principle  he  was  allowed  for  this  quarter 
and  four  days'  rent,  at  the  rate  of  $800  per  year,  without 
tracing  the  loss  to  the  plaintiff. 

Damages  are  awarded  in  law  as  a  compensation  for  an  actual 
loss,  occasioned  by  some  fault  of  the  party  against  whom  they 
are  awarded.  But  before  they  can  be  allowed,  the  party 
claiming  must  show  in  some  way  that  they  have  been  thus 
occasioned,  either  by  direct  proof  of  the  fact,  or  by  proving  a 
state  of  facts  from  which  the  law  will  raise  the  presumption. 

If  it  had  been  shown  that  the  defendant  had  the  store  built 
for  his  own  use,  and  that  he  was  kept  out  of  its  use  by  the 
plaintiff  s  failure  to  perform  on  his  part,  the  law  would  presume 
that  he  was  damnified,  and  would  give  him,  by  way  of  com- 
pensation, what  such  use  was  worth,  for  the  time  he  was 
deprived  of  it,  as  buildings  of  that  description  are  usually 
rented  to  others.  And  so  if  he  had  shown  that  he  was  de- 
prived of  the  privilege  of  renting,  bv  the  plaintiff's  neglect  or 
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default.  The  referee  adopted  the  right  standard,  if  he  had 
had  the  proper  facts  before  him  to  justify  the  allowance. 
(Griffin  v.  Colver,  16  N.  Y.  Sep.  489.) 

In  the  absence  of  any  finding  upon  either  of  these  facts, 
there  is  no  proper  foundation  for  the  legal  conclusion  adopted, 
that  the  defendant  was  entitled  to  the  recoupment. 

The  judgment  must  therefore  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

[MONROE  GENERAL  TERM,  December  1,  1862.  Johnson,  Wellet&nd  Jamet  C. 
Smith,  Justices.] 


OLCOTT  vs.  THE  TIOGA  RAIL  ROAD  COMPANY.  (No.  1.) 
THE  SAME  vs.  THE  SAME.  (No.  2.) 

Where  a  draft  was  dated  at  the  principal  office  of  the  T.  N.  Co.,  signed  by 
"J.  R.  W.,  Prest.  T.  N.  Co.,"  directed  to  and  accepted  by  "H.  W.  B. 
Treas."  of  another  company,  and  upon  its  face  contained  the  direction  to 
':  charge  to  motive  power  and  account;"  Held  that  it  appeared  upon  the 
face  of  the  instrument  that  it  was,  and  was  intended  to  be,  the  draft  of 
the  T.  N.  Co.,  and  not  of  J.  R.  W. 

A  corporation  has  power  to  give  a  valid  note,  or  draft,  in  payment  of  a  debt, 
or  on  the  purchase  of  property  for  legitimate  use. 

And  if  it  can  make  a  valid  note,  or  draft,  to  turn  out  in  the  payment  of  a 
debt,  it  can  make  a  valid  indorsement  upon  the  notes  of  others,  which  it 
has  received  in  the  coarse  of  its  business,  for  the  same  puq>ose. 

Even  if  the  president  of  a  corporation  had  not  the  necessary  authority  to 
bind  the  corporation  by  such  instruments,  originally,  his  long  and  uniform 
exercise  of  it,  without  objection,  or  dissent,  from  any  on«  interested,  will 
be  sufficient,  when  his  acts  are  within  the  scope  of  the  powers  of  the  body 
represented. 

The  official  seal  of  a  notary  public,  upon  his  certificate  of  the  presentment 
and  non-payment  of  a  promissory  note,  and  of  protest  and  notice,  verifies 
the  whole  official  recital  of  facts,  whether  in  one  part  or  more,  if  all  are 
on  the  face  of  the  same  paper  thus  impressed.  And  it  makes  no  difference 
whether  the  impression  of  the  seal  is  at  the  top  of  the  recital,  or  recitals, 
or  at  the  bottom,  or  in  the  middle. 

So  held  where  the  presentment,  the  non-payment,  and  the  protest  were  stated 
in  one  certificate,  and  the  service  of  notice  on  the  indorsers  in  another ; 
both  certificates  being  on  the  same  page,  and  both  signed  by  the  notary, 
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with  his  name  and  title  of  office ;  but  there  was  only  one  seal  or  impres- 
sion, on  the  page,  and  that  was  at  the  end  of  the  first  certificate. 

The  statute  evidently  contemplates  that  all  the  facts  will  be  stated  by  the 
notary  in  a  single  paper  or  certificate.  Per  JOHNSON,  J. 

Where,  by  the  terms  of  the  agreement  contained  in  a  chattel  mortgage,  the 
mortgagee  has  the  right  to  sell  the  mortgaged  property  to  the  highest 
bidder,  that  will  fix  the  amount  to  be  applied  upon  the  debt  by  means  of 
that  security ;  and  the  balance  will  remain  to  be  collected  of  the  mortgagor 
by  action. 

It  is,  in  effect,  a  stipulation  on  the  part  of  the  mortgagor  that  a  sale  to  the 
highest  bidder  shall  fix  and  establish  the  price  and  value  of  the  property, 
for  the  purposes  for  which  such  property  is  mortgaged. 

The  mortgage  transfers  to  the  mortgagee  the  legal  title  to  the  property,  and 
all  that  remains  in  the  mortgagor  is  the  mere  right  of  redemption — a  right 
to  defeat  the  sale,  by  the  payment  of  the  debt  to  secure  which  the  title 
has  been  transferred,  and  thus  reinvest  himself  with  the  title. 

On  a  sale  to  cut  off  this  mere  equitable  right,  the  legal  owner  may  bid,  to 
protect  the  title  already  absolutely  vested  in  him. 

The  sale,  by  virtue  of  a  chattel  mortgage,  is  wholly  optional  with  the  mort- 
gagee. If  the  debt  is  not  paid  at  the  time  specified,  his  title  becomes 
absolute,  so  that  no  tender  made  afterwards  will  defeat  it,  and  the  mort- 
gagor can,  then,  only  redeem  by  the  aid  of  a  court  of  equity. 

The  mortgagee  may  then  keep  the  property,  without  selling  it  under  the 
mortgage,  and  in  case  he  does  so,  if  it  be  of  sufficient  value,  it  extinguishes 
the  debt.  But  if  it  be  of  greater  value  than  the  amount  of  the  debt,  and 
there  is  no  sale,  the  mortgagor  has  no  legal  claim  for  the  excess  of  such 
value. 

He  can,  in  that  case,  maintain  no  action  for  the  property,  or  for  any  portion 
of  its  value.  The  sale  becomes  absolute  for  the  payment  of  the  debt,  and 
no  trust,  whatever,  enures  in  favor  of  the  mortgagor.  So  that  there  is  no 
fiduciary  relation  between  mortgagor  and  mortgagee,  and  no  trust,  except 
in  the  case  of  a  surplus  arising  upon  a  sale  under  the  mortgage.  J.  C. 
SMITH,  J.  dissented. 

Where  the  property  contained  in  a  chattel  mortgage  has  been  regularly  sold, 
under  a  power  contained  in  the  mortgage,  and  bid  off  by  the  mortgagee, 
and  the  amount  of  his  bid  duly  credited  upon  the  mortgage  debt,  evidence 
as  to  the  value  of  the  mortgaged  property,  is  not  admissible,  in  an  action 
between  the  mortgagee  (or  his  assignee)  and  third  parties,  for  the  purpose 
of  compelling  the  mortgagee  to  account  for  the  value  of  the  property, 
instead  of  the  sum  bid  by  him,  therefor. 

4  PPEALS  from  judgments  entered  upon  the  reports  of  a 
xJL  referee  in  the  above  actions.  Action  No.  1,  was  brought 
to  recover  against  the  defendant,  as  drawer  of  a  draft  upon, 
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and  accepted  by,  Hiram  W.  Bostwick,  treasurer  of  the  Tioga 
Coal.  Iron,  Mining  and  Manufacturing  Company,  to  the  or- 
der of  Rogers,  Ketch  urn  &  Grosvenor,  for  $9064.71,  at  12 
months,  dated  May  19,  1841,  and  payable  at  No.  65  Liberty 
street  in  the  city  of  New  York.  Action  No.  2,  was  brought 
to  recover  against  the  defendant  as  indorser  of  eight  prom- 
issory notes,  made  by  the  Arbon  Coal  Company,  in  1841, 
in  the  aggregate  amounting  to  $21,000.  The  draft  and 
notes  had  been  assigned  to  the  plaintiff.  The  referee  re- 
ported in  favor  of  the  plaintiff,  for  the  full  amount  claimed, 
in  each  action,  less  an  amount  realized  upon  a  sale  of  certain 
chattels  embraced  in  a  mortgage  from  the  Arbon  Coal  Com- 
pany to  Morris  Ketchum,  in  trust  for  creditors.  The  drafts 
and  notes  in  suit  were  among  the  debts  thus  secured.  It  ap- 
peared that  the  mortgaged  property  had  been  sold  on  a  fore- 
closure of  the  mortgage,  and  bid  off  by  the  mortgagee  for 
$14,074.  This  chattel  mortgage  contained  a  power  of  sale 
in  case  of  default  in  payment.  The  mortgage  had  been  as- 
signed to  the  plaintiff,  and  was  held  by  him  at  the  time  of 
the  trial.  A  witness  was  asked  the  question,  what  was  the 
value  of  the  property  embraced  in  the  chattel  mortgage. 
This  evidence  was  objected  to  by  the  defendant's  counsel, 
who  insisted  that  inasmuch  as  the  property  had  been  taken 
possession  of,  leased  and  used  up  by  Ketchum  and  his  as- 
signee, the  plaintiff,  the  value  of  the  property  should  be  ap- 
plied to  the  extinguishment  of  the  debts  secured  by  the 
mortgage.  The  plaintiff's  counsel  insisted  that,  as  there  had 
been  a  regular  foreclosure  of  the  mortgage,  and  no  objection 
had  been  made,  that  the  foreclosure  was  not  regular,  the  sale 
to  the  trustee  was  a  valid  one.  The  referee  decided  that  the 
property  having  been  regularly  sold,  under  a  mortgage  fore- 
closure, the  mortgagor  could  only  be  cred'ted  with  the 
amount  for  which  it  was  sold,  notwithstanding  it  was  bid  in 
by  the  mortgagee,  and  appropriated  to  his  use,  and  therefore 
excluded  evidence  of  the  value  of  the  property.  To  which 
decision  the  defendant  excepted. 
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The  actions  were  tried  together,  and  the  evidence  in  action 
No.  1  was,  by  stipulation,  regarded  as  taken  in  case  No.  2. 
In  action  No.  1,  at  the  close  of  the  evidence  on  the  part  of 
the  plaintiff,  a  motion  was  made  to  dismiss  the  complaint ; 
and  the  grounds  of  that  motion  present  the  defendant's  ob- 
jection to  a  recovery  upon  the  draft.  They  were  as  follows : 
1.  The  draft  is  not  the  obligation  of  the  Tioga  Navigation 
Company,  but  of  Wilson.  2.  Wilson  had  no  power  to  bind 
the  company  by  this  draft.  3.  The  plaintiff  has  failed  to 
show  that  payment  of  the  draft  was  legally  demanded,  or 
that  sufficient  notice  to  the  drawer  of  non-payment  was 
legally  given  to  the  company,  or  that  protest  for  non-payment 
was  legally  made,  for  the  reasons  stated  in  the  objections  to  the 
certificate  of  protest,  before  made.  Also,  for  the  additional 
reason  that  said  James  K.  Wilson,  at  the  time  of  the  giving 
of  the  draft  mentioned  in  the  complaint,  was  not  president 
of  the  company,  because  the  term  for  which  he  was  elected 
had  previously,  on  the  first  day  of  January,  1840,  expired, 
and  no  meeting  of  stockholders,  nor  any  meeting  of  mana- 
gers of  said  company  were  held  between  1839  and  1844,  at 
which  he  was,  or  could  have  been  elected  president,  in  accor- 
dance with  the  charter  or  by-laws  of  the  company,  or  other- 
wise, lawfully.  And  also,  because  he  was  at  the  time  of 
giving  the  said  draft,  disqualified  under  acts  of  the  legisla- 
ture of  Pennsylvania  —  particularly  section  3  of  the  act  of 
7th  February,  1838  ;  section  5  of  act  of  20th  February,  1826, 
given  in  evidence  by  the  plaintiff,  from  being  president  of 
said  company,  by  reason  of  his  having  ceased  to  be  a  resident 
of  Pennsylvania  and  become  a  resident  of  Albany,  in  the 
state  of  New  York  ;  and  because  that  notice  of  non-payment 
of  said  draft,  alleged  to  have  been  received  by  said  Wilson, 
at  Albany,  was  nugatory  so  far  as  the  defendant  was  con- 
cerned, he  having  ceased  to  be  president  of  the  company,  or 
a  resident  of  the  state  of  Pennsylvania,  and  having  no  capa- 
city to  receive  notices  to  affect  or  charge  said  company. 
4.  That  the  act  of  Wilson,  in  drawing  the  draft,  was  not  au- 
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thorized  by  the  company,  in  the  first  instance,  or  subse- 
quently ratified  by  it  in  any  manner  ;  and,  moreover,  was  in 
contravention  of  the  act  of  incorporation  and  supplementary 
act,  and  the  by-laws  of  the  company,  with  notice  of  which, 
the  payers  of  said  draft,  being  stockholders  of  said  company, 
were  chargeable.  5.  That  the  alleged  contract  with  Rogers, 
Ketchum  &  Grosvenor  was  the  contract  of  Wilson  and 
Bostwick,  individually,  and  that  the  undertaking  to  give  or 
draw  the  draft  therein  mentioned,  was  the  individual  en- 
gagement of  Wilson,  not  binding  on  the  company.  6.  So 
far  as  Wilson  undertook  to  bind  the  company  for  the  pur- 
chase of  a  locomotive  for  the  joint  account  of  the  Tioga 
Navigation  Company,  and  the  Tioga  Coal,  Iron,  Mining  and 
Manufacturing  Company,  and  to  pay  therefor  by  drawing  a 
draft  for  the  price,  he  acted  without  authority,  and  did  not 
bind  the  Tioga  Navigation  Company.  7.  It  did  not  appear 
that  when  the  draft  was  drawn  the  Tioga  Navigation  Com- 
pany existed  as  a  corporation.  8.  That  the  demand  in  suit 
was  barred  by  the  statute  of  limitations.  9.  The  legal  pre- 
sumption was  that  the  draft  had  been  paid.  The  referee  de- 
nied the  motion  ;  and  the  defendant's  counsel  excepted. 

Similar  objections  were  raised  in  action  No.  2,  and  also 
overruled. 

In  action  No.  2,  the  defendant's  counsel  objected  that  there 
was  no  sufficient  proof  to  show  that  the  defendant  had  been 
duly  charged  as  indorser  of  the  promissory  notes  ;  the  cer- 
tificate of  the  notary  public,  of  notice  of  protest  to  th^ 
indorser,  not  being  under  the  seal  of  the  notary.  The  certi- 
ficate was  as  follows  upon  one  of  the  notes,  varied  in  the 
other  cases,  according  to  the  dates,  amounts,  &c.  viz  : 

"  United  States  of  America,  State  of  New  York,  ss  : 

On  the  31st  day  of  December,  in  the  year  of  our  Lo~d  one 
thousand  eight  hundred  and  forty-one,  at  the  request  of 
Ketchum,  Rogers  &  Bement,  I,  H.  E.  D.  a  notary  public,  duly 
admitted  and  sworn,  dwelling  in  the  city  of  New  York,  did  pre- 
sent the  original  note  hereunto  annexed,  to  the  paying  teller  of 
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the  Manhattan  Company,  at  their  banking  house  in  this  city, 
and  demanded  payment  of  the  same,  which  was  refused. 

Whereupon,  I  the  said  notary,  at  the  request  aforesaid, 
did  protest,  and  by  these  presents  do  publicly  and  solemnly 
protest,  as  well  against  the  drawer  and  indorsers  of  the  said 
note,  as  against  all  others  whom  it  doth  or  may  concern,  for 
exchange,  re-exchange,  and  all  costs,  damages  and  interests 
already  incurred,  and  to  be  hereafter  incurred  for  want  of 
payment  of  the  said  note. 

Thus  done  and  protested,  in  the  city  of  New  York  afore- 
said, in  the  presence  of  John  Doe  and  Richard  Roe,  wit- 
nesses.    In  testimonium  veritatis.  H.  E.  D. 
[L.  s.]  '                          Notary  public  for  Union  Bank, 
Attorney  and  counsellor-at-law,  No.  44,  Wall  street. 

United  States  of  America,  State  of  New  York,  ss  : 
I,  H.  E.  D.,  a  notary  public,  duly  admitted  and  sworn, 
dwelling  in  the  city  of  New  York,  do  hereby  certify  that  on 
the  first  day  of  January,  1842,  notice  of  the  protest  of  the 
before  mentioned  note  was  served  upon  the  Tioga  Navigation 
Company,  by  directing  the  same  to  James  R.  Wilson,  prest., 
and  depositing  the  same  on  that  day  in  the  post  office,  in 
the  city  of  New  York,  so  directed  to  him  at  Blossburgh, 
Tioga  county,  Pennsylvania  ;  and  also  by  enclosing  a  like 
notice  in  a  letter  directed  to  the  said  James  R.  Wilson,  and 
which,  on  that  day,  were  deposited  in  the  post  office  in  the 
city  of  New  York,  directed  to  the  said  James  R.  Wilson,  at 
Albany,  New  York  ;  and  on  that  day  a  like  notice,  directed 
to  the  said  James  R.  Wilson,  was  left  at  his  office,  No.  65 
Liberty  street,  in  the  city  of  New  York  ;  and  also,  by  en- 
closing a  like  notice,  directed  to  the  said  James  R.  Wilson, 
prest.,  in  a  letter  directed  to  E.  Hill,  cashier,  Stamford,  Con- 
necticut, and  which  were  on  that  day  deposited  in  the  post 

office,  in  the  city  of  New  York. 

H.E.  D.,  notary  public." 

The  referee  overruled  the  objection,  and  admitted  the  cer- 
tificates. 
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The  judgment  rendered  in  favor  of  the  plaintiff  in  action 
No.  1,  was  for  $15,415.20.  In  the  2d  action  the  judgment 
was  for  $36.596. 

John  Maynard,  for  the  appellant. 
John  K.  Porter,  for  the  respondent. 

JOHNSON,  J.  The  referee  has  found,  as  matter  of  fact, 
from  the  evidence  before  him,  that  the  draft  in  question,  in 
action  designated  No.  1,  was  drawn  for  the  defendant  by 
James  B.  Wilson,  who  was  then  its  president,  in  his  official 
capacity,  and  was  used  in  the  purchase  of  a  locomotive  en- 
gine for  the  defendant,  who  took  and  owned  the  same  and 
used  it  upon  its  road,  with  full  knowledge  on  the  part  of  its 
officers  and  managers  of  the  manner  of  its  purchase;  and 
that  the  defendant  had  ratified  and  confirmed  the  act  of  the 
purchase,  and  that  of  making  the  draft  on  its  account  and 
behalf.  In  regard  to  the  notes,  in  the  action  designated 
No.  2,  the  referee  finds  that  they  were  all  made  and  taken  on 
account  of  a  then  existing  indebtednesss  from  the  maker,  the 
Arbon  Coal  Company,  to  the  defendant ;  and  that  they  wt.-iv 
used,  after  being  indorsed  by  the  defendant,  to  borrow  and 
raise  money  for  the  purpose  of  paying  its  own  debts ;  and 
that  the  defendant  was  in  no  respect  an  accommodation 
indorser. 

It  is  claimed,  on  the  part  of  the  defendant,  that  the  referee 
should  have  found  the  other  way,  and  that  the  evidence  be- 
fore him  does  not  warrant  this  finding  of  facts.  But  it  seems 
to  me  that  it  would  have  been  far  more  difficult  to  vindicate 
the  finding,  had  it  been  the  other  way.  The  facts,  as  found, 
are  in  accordance  with  the  testimony  of  two  witnesses,  each 
of  whom  was  in  a  situation  to  know  how  the  fact  was,  and 
each  of  whom  testifies,  unreservedly  and  unqualifiedly,  and 
there  is  no  witness  and  no  evidence,  as  far  as  I  can  see,  to 
show  a  contrary  state  of  facts.  The  statement  made  by  the 
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witness  Wilson,  as  treasurer  of  the  Arbon  Coal  Company, 
nearly  two  years  afterwards,  relied  upon  apparently  with  su 
much  confidence  by  the  defendant's  counsel,  is  at  best  but 
impeaching  evidence,  and  proves  nothing  of  itself  one  way  or 
the  other.  Upon  its  face  it  appears  somewhat  inconsistent 
with  the  witness'  testimony,  but  he  undertook  to  explain  the 
inconsistency  and  did  so,  it  would  seem,  to  the  satisfaction 
of  the  referee.  But  whether  he  did  so  or  not,  his  evidence, 
upon  the  main  facts,  is  corroborated  fully  by  the  testimony  of, 
the  witness  Bostwick,  and  I  do  not  see  how  the  referee  could 
well  have  rejected  the  testimony  of  both,  as  of  no  weight, 
without  any  thing  in  the  shape  of  affirmative  testimony  in 
the  counter  balance.  In  short,  there  is  no  ground  upon 
which  this  court  can,  according  to  well  established  rules,  in- 
terfere with  the  finding  of  the  referee,  as  to  the  facts  from 
the  evidence  before  him.  The  referee  also  finds  that  Wilson, 
as  president,  had  authority  to  make  drafts,  and  indorse  notes, 
for  such  purposes. 

As  matter  of  law  it  is  claimed,  on  the  part  of  the  defend- 
ant, that  the  draft  in  action  No.  1,  is  not  the  draft  of  the 
defendant,  but  that  of  Wilson  individually.  The  referee 
held  that  it  was  the  draft  of  the  defendant,  and  in  this  I 
think  he  was  clearly  correct.  It  is  dated  at  the  defendant's 
principal  office,  in  Philadelphia,  signed  by  "  James  R.  Wil- 
son, Prest.  T.  N.  Co.,"  directed  to  and  accepted  by  "Hiram 
H.  Bostwick,  Treas.  Tioga  Coal,  Iron,  Mining  and  Manufac- 
turing Co.,"  and  upon  its  face  contains  the  direction  to 
"charge  to  motive  power  and  account."  It  thus  appears 
plainly,  as  I  think,  upon  the  face  of  the  instrument,  that  it 
is  and  was  intended  to  be  the  draft  of  the  defendant  and  not 
of  the  individual  who  drew  and  signed  it.  (Sank  of  Genesee 
v.  Patchin  Bank,  19  N.  T.  Hep.  312.  Babcock  v.  JBeman, 
I  Kern.  200.  Chateau  v.  Suydam,  21  N.  Y.  Rep.  179. 
Dewitt  v.  Walton,,  5  Seld.  571.  Many  v.  Beekman  Iron  Co. 
9  Paige,  188.) 

In  addition  to  this,  the  evidence  in  the  case  shows  affirm- 
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atively  and  conclusively  that  the  draft  was  in  fact  the  author- 
ized obligation  of  the  company. 

That  the  defendant  has  power  to  give  a  valid  note  or  draft 
in  payment  of  a  debt,  or  in  the  purchase  of  property  for 
legitimate  use,  has  been  settled  not  only  in  this  court  but  in 
the  court  of  appeals,  in  the  case  of  Mallory  against  this 
defendant,  our  decision  having,  as  it  is  understood,  been 
affirmed  in  that  court. 

The  indorsements  upon  the  several  notes,  in  action  No.  2, 
purport  upon  their  face  to  have  been  made  by  the  defendant 
and  are  proved  to  have  been  made  by  its  authorized  agent  or 
officer.  Having  been  used  to  borrow  money  to  pay  debts,  of 
course  the  defendant  is  bound  if  it  has  been  properly  charged 
by  demand  and  notice.  Certainly  if  the  defendant  can  make 
a  valid  note  or  draft,  to  turn  out  in  payment  of  a  debt,  it 
can  make  a  valid  indorsement  upon  the  notes  of  others  which 
it  has  received  in  the  course  of  its  business,  for  the  same 
purpose. 

As  to  the  authority  of  Wilson,  as  president  of  the  defend- 
ant, to  bind  it  by  such  instruments  for  such  purposes,  the 
question  upon  the  evidence  is  too  plain  for  argument.  Even 
if  he  had  not  the  necessary  authority,  originally,  his  long 
and  uniform  exercise  of  it,  without  objection  or  dissent  from 
any  one  interested,  would  be  sufficient  when  his  acts  are 
within  the  scope  of  the  powers  of  the  body  represented. 
(Conover  v.  Mu.  Ins.  Company  of  Albany,  1  Coinst.  290.) 

It  is  also  objected,  on  the  part  of  the  defendant,  that  the 
evidence  before  the  referee  was  insufficient  to  show  that  the 
defendant  had  been  charged  as  indorser,  by  notice  of  the  <lur 
presentment  and  the  non-payment  of  the  notes,  by  the 
maker.  The  objection  is  that  the  notice  to  the  defendant, 
though  under  the  hand,  is  not  under  the  seal,  of  the  notary 
by  whom  it  is  given.  The  statute  (3  R.  S.  5th  ed.  474,  §  35) 
provides  that  in  all  actions  at  law  the  certificate  of  the  no- 
tary, under  his  hand  and  seal  of  office,  of  the  presentment^ 
non-payment  and  service  of  notice,  shall  be  presumptive  evi- 
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deuce  of  the  facts  contained  in  such  certificate.  The  fact 
of  the  presentment,  the  non-payment  and  the  protest  is  in 
one  certificate,  and  the  fact  of  the  service  of  notice  on  the 
defendant  is  in  another,  but  both  are  printed  upon  the  same 
page  of  a  single  paper,  and  both  are  signed  by  the  notary 
performing  the  acts,  with  his  name  and  title  of  office.  There 
is  but  one  seal  or  impression,  however,  on  the  page  where 
these  certificates  are  printed  and  filled  up,  and  this  is  at  the 
end  of  the  first  certificate,  and  of  course  at  or  before  the  be- 
ginning of  the  second,  that  of  giving  the  notice.  Above  it 
are  the  words  "in  testimonium  veritatis"  It  is  claimed 
that  this  impression  of  the  seal  only  applies  to  the  first  cer- 
tificate, and  verifies  that  and  not  the  second.  But  it  seems 
•ft)  me  that  the  seal  of  office  is  sufficient  for  both  certificates, 
even  if  they  are  to  be  regarded  as  separate  instruments. 
But  they  are  not  necessarily  so.  They  contain  together  an 
official  recital  of  certain  distinct  and  separate  official  acts, 
part  of  which  are  contained  in  one  and  part  in  the  other,  but 
which  might  as  well  have  been  all  recited  in  one  certificate 
as  in  two.  It  is  these  facts,  thus  recited  and  verified,  which 
the  statute  deems  proved  until  controverted,  and  not  the 
mere  formal  instrument.  And  it  can  make  no  difference 
whether  this  impression  of  the  seal  is  at  the  top  of  the  re- 
cital, or  recitals,  or  at  the  bottom  or  in  the  middle.  The 
seal  of  office  verifies  the  whole  official  recital  of  facts, 
whether  in  one  part  or  more,  if  all  are  on  the  face  of  the 
same  paper  thus  impressed.  It  is  in  fact  but  a  statement  of 
what  had  been  done  in  two  parts,  and  it  seems  to  me  that 
two  seals  to  this  statement  would  have  been  a  work  of  super- 
erogation. (Reed  v.  Drake,  7  Wend.  345.)  The  statute 
evidently  contemplates  that  all  the  facts  will  be  stated  in  a 
single  paper  or  certificate. 

The  evidence  offered,  as  to  the  value  of  the  property  con- 
tained in  the  chattel  mortgage,  was,  I  think  properly  ex- 
cluded by  the  referee.  The  mortgage,  as  is  conceded,  had 
been  regularly  foreclosed,  and  the  avails  arising  from  the  sale 
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duly  credited  upon  the  mortgage  debt.  The  sale,  in  case  of 
the  non-payment  of  the  debt,  to  the  highest  bidder,  and  the 
application  of  the  proceeds  to  the  payment  of  the  debt  which 
the  mortgage  was  given  to  secure,  is  expressly  authorized  by 
the  terms  of  the  mortgage.  Thus  by  the  terms  of  the  agree- 
ment the  mortgagee  had  the  right  to  sell  to  the  highest  bid- 
der ;  and  that  was  to  fix  the  amount  to  be  applied  upon  the 
debt,  by  means  of  that  security,  and  the  balance  remained 
to  be  collected  of  the  mortgagor  by  action.  (Case  v. 
Boughton,  11  Wend.  108.  Charter  v.  Stevens,  3  Denio,  33. 
Craig  v.  Tappin,  2  Sand.  Ch.  78.)  It  is,  in  effect,  a  stipu- 
lation on  the  part  of  the  mortgagor  that  the  sale  to  the 
highest  bicker  shall  fix  and  establish  the  price  and  value  of 
the  property,  for  the  purposes  for  which  such  property  is 
mortgaged.  It  is  insisted,  however,  that  the  purchase  upon 
the  sale  having  been  by  or  for  the  mortgagee  is  void  and  does 
not  prejudice,  in  any  respect,  the  rights  or  claims  of  the  mort- 
gagor. In  other  words,  it  is  claimed  that  a  mortgagee  can- 
not be  a  bidder  at  such  a  sale,  even  to  perfect  his  existing 
title.  If  this  were  so,  as  between  mortgagor  and  mortgagee, 
it  does  not  follow  that  this  defendant,  which  is  not  the  mort- 
gagor, can  complain  or  interfere  with  the  purchase.  But 
such  is  not  the  law.  The  mortgage  transfers  the  legal  title 
to  the  property  to  the  mortgagee,  and  all  that  remains  in  the 
mortgagor  is  the  mere  right  of  redemption.  A  right  to  de- 
feat the  sale,  by  the  payment  of  the  debt  to  secure  which  the 
title  has  been  transferred,  and  thus  reinvest  himself  with  the 
title.  It  would  be  singular  indeed  if  on  a  sale  to  cut  off  this 
mere  equitable  right,  the  legal  owner  could  not  bid  to  protect 
the  title  already  absolutely  vested  in  him.  This  has  been,  it 
is  believed,  the  uniform  practice  ever  since  chattel  mortgages 
had  an  existence,  and  is,  as  it  seems  to  me,  absolutely  neces- 
sary to  the  protection  of  the  vested  rights  of  the  mortgagee, 
and  to  prevent  in  many  cases  an  undue  sacrifice  of  his  prop- 
erty, and  the  destruction  of  his  security. 

It  may  be  that  a  person  who  holds  property  in  pledge 
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merely  by  way  of  security  for  a  debt,  upon  the  sale  of  it  as 
pledgee  would  not  be  allowed  to  purchase,  and  if  he  did  that 
ti  court  of  equity  would  interfere  and  set  aside  the  sale. 
Such  a  sale  and  purchase  would,  however,  be  voidable  only, 
and  not  void,  and  until  set  aside  would  be  conclusive  between 
the  parties.  (Edw.  on  Bail.  260,  261.  Whitlock  v.  Heard, 
18  Ala.  Hep.  776.)  In  such  cases,  however,  the  strict  fidu- 
ciary relation  exists.  The  legal  title  is  in  the  pledger,  and 
the  pledgee  holds  it  as  the  property  of  the  pledgor,  simply 
by  way  of  security,  and  when  he  sells  he  sells  as  the  agent, 
servant  or  trustee  of  the  owner  of  that  property.  Not  so 
with  the  mortgagee.  He  does  not  hold  the  property  of  an- 
other; it  is  his  own,  to  all  intents  and  purposes,  with  the 
mere  right  of  defeasance  in  another,  and  as  to  the  vested 
title  it  is  strict  legal  right  and  not  a  trust.  In  short  he  holds 
in  his  own  right,  and  not  in  the  right  of  another,  which 
is  the  test  of  a  trust.  In  case  of  a  sale  of  the  property,  if 
there  is  a  surplus,  the  mortgagee  is  in  some  sense  a  trustee 
for  such  surplus,  though  that  is  usually  regulated  by  the 
terms  of  the  mortgage,  and  is  strictly,  as  here,  part  of  the 
contract  of  sale.  It  is  recoverable  by  action  at  law,  and  not 
like  a  trust  fund,  by  suit  in  equity.  The  sale,  by  virtue  of  a 
chattel  mortgage,  is  wholly  optional  with  the  mortgagee. 
If  the  debt  is  not  paid  at  the  time  specified,  the  title  of  the 
mortgagee  becomes  absolute,  so  that  no  tender  made  after- 
wards will  defeat  it ;  and  the  mortgagor  can  then  only  redeem 
by  the  aid  of  a  court  of  equity.  The  mortgagee  may  then 
keep  the  property  without  selling  it  under  the  mortgage,  and 
in  case  he  does  so,  if  it  be  of  sufficient  value,  it  extinguishes 
the  debt.  But  if  it  be  of  greater  value  than  the  amount  of 
the  debt  and  there  is  no  sale,  the  mortgagor  has  no  legal 
claim  for  the  excess  of  such  value.  He  can,  in  that  case, 
maintain  no  action  for  the  property,  or  for  any  portion  of  its 
value.  The  sale  becomes  absolute  for  the  payment  of  the 
debt,  and  no  trust  whatever  enures  in  favor  of  the  mort- 
gagor. So  that  there  is  no  fiduciary  relation  between  rnort- 
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<jagor  and  mortgagee,  and  no  trust,  except  in  the  case  of  a 
surplus  arising  upon  a  sale  under  the  mortgage. 

Some  stress  was  laid  upon  the  argument  by  the  defendant's 
counsel  upon  the  provision  of  the  statute,  in  case  of  a  fore- 
closure of  a  mortgage  upon  real  estate,  by  virtue  of  a  power 
contained  in  such  mortgage,  which  expressly  confers  upon 
the  mortgagee  and  his  assigns  the  right  to  purchase  upon 
such  foreclosure  sale.  But  in  such  case  the  title  to  the  land, 
until  sale,  is  in  the  mortgagor  like  a  pledge,  and  the  mort- 
gage is  a  mere  lien  by  way  of  security  for  the  debt,  and  the 
power  of  sale  exercised  is  in  the  nature  of  an  agency  to  dis- 
pose of  the  property  for  the  mortgagor.  Of  course  the  agent 
or  attorney  exercising  this  power  for  another  could  not,  upon 
general  principles,  purchase  for  himself  without  the  consent 
of  the  mortgagor  or  the  aid  of  the  statute.  This  was  so  held 
in  Dobson  v.  Racey,  (4  Seld.  216,)  where  the  sale  was  not 
by  foreclosure  but  by  the  mortgagee  privately,  and  in  virtue 
of  a  power  not  in  the  mortgage.  But  the  case  of  a  chattel 
mortgage  is  wholly  different.  The  mortgagee  has  the  legal 
title  from  the  beginning,  which  is  rendered  absolute  and 
indefeasible  at  law  by  the  failure  to  pay  the  debt,  and  the 
power  of  sale  after  the  debt  has  become  due  and  the  title 
fixed  and  absolute,  so  far  from  being  a  power  to  be  exercised 
for  the  benefit  and  advantage  of  the  mortgagor,  is  generally 
given  wholly  for  the  benefit  of  the  mortgagee,  and  for  the 
purpose  merely  of  fixing  the  price  or  value  of  the  chattels  to 
be  applied  upon  the  debt.  It  is  given  to  the.  owner  of  the 
property,  to  be  exercised  at  his  option.  The  object  of  a  no- 
tice of  the  sale  is  to  enable  the  mortgagor  to  attend  and  see 
that  the  best  possible  price  is  obtained,  and  then  if  the  mort- 
gagee is  the  highest  bidder  his  purchase  is  beneficial  instead 
of  being  injurious  to  the  mortgagor.  But  in  no  sense  is  this 
power  in  the  nature  of  an  agency  or  trust;  it  is  a  simple 
arrangement  in  the  nature  of  an  agreement  by  which  the 
mortgagee  may  determine  the  price  of  the  chattels  in  case 
he  elects  not  to  keep  them  in  satisfaction  of  the  debt,  if  they 
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should  prove  to  be  of  sufficient  value  for  that  purpose,  or 
not  to  keep  them  with  the  value  undetermined,  and  to  be 
fixed  thereafter  by  litigation  or  otherwise.  The  property 
was  sold  by  the  owners'  when  the  mortgage  was  executed  and 
delivered,  and  the  price  or  value  having  been  fixed  by  the 
sale  under  the  power  in  the  mortgage,  according  to  the  agree- 
ment, the  mortgagors,  had  this  action  been  against  them,  would 
not  have  been  entitled  to  the  evidence  offered,  and  it  was 
properly  excluded.  There  is  no  pretense  that  the  sale  was 
not  fair,  and  not  free  from  all  collusion  and  fraud. 

I  am  of  the  opinion  that  none  of  the  objections  to  the 
evidence  upon  the  trial  are  well  taken,  and  that  the  judgment 
should  be  affirmed. 

WELLES,  J.  concurred. 

J.  0.  SMITH,  J.  I  concur  in  the  result  expressed  in  the 
opinion  delivered  by  Justice  Johnson  in  this  case,  while  I 
dissent  from  a  portion  of  his  reasoning  in  respect  to  the  ques- 
tion whether  the  mortgagee  should  account  for  the  value  of 
the  mortgaged  property  instead  of  the  sum  bid  by  him  there- 
for. As  the  mortgagee  took  a  conveyance  with  apower  of  sale, 
I  think  he  is  to  be  regarded  as  a  trustee  for  sale,  (Jickling's 
Anal.  67,  note;  Downes  v.  Grazebrook,  3  Her.  200,)  and  as 
such  he  would  be  disabled  from  purchasing,  were  it  not  for 
the  fact  that  being  interested  to  the  amount  of  his  mortgage, 
he  is  also  a  cestui  que  trust,  and  should  be  permitted  to  pur- 
chase in  order  to  avoid  a  loss  to  himself  by  a  sale  to  another 
at  a  less  price.  It  may  well  be  doubted  whether  the  rule  of 
equity  against  a  trustee's  purchasing  the  subject  matter  of  his 
trust,  can  ever  apply  where  the  trustee  stands  in  the  relation 

of  cestui  que  trust  also. 

Judgment  affirmed,  (a) 

[MONROE  GENERAL  TERM,  December  1,  1862.  Johnson,  Welles  and  /.  0 
Smith,  Justices.] 

(a)  Decision  affirmed  by  the  Court  of  Appeals,  September,  1863. 
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WELLING  vs.  JUDGE. 

The  iiUiiDliff,  whi'e  driving  his  horse  drawing  a  loaded  wagon,  upon  a  public 
highway,  himself  being  on  foot  at  the  time,  in  the  highway,  met  the  two- 
horse  wagon  of  the  defendant,  loaded  with  ice.  The  defendant  had  thrown 
his  reins  upon  the  ice,  and  was  walking  behind  his  wagon  ;  the  ice  being  so 
high  that  he  could  not  see  ahead,  and  his  horses  going  without  any  guid- 
ance. As  the  wagons  approached  each  other,  the  plaintiff  turned  his  horse 
to  the  right,  as  far  as  he  could  ge,  out  of  the  road.  He  then  stopped  his 
horse  and  stepped  between  the  wheels  of  his  wagon,  getting  as  close  to 
the  wagon  as  possible.  The  defendant's  team  not  turning  out,  at  all,  the 
whiffletree  of  his  wagon  caught  in  the  plaintiff's  overcoat,  and  the  plaintiff 
was  thrown  upon  the  ground,  and  dragged  along,  receiving  serious  injuries. 
In  an  action  for  damages  it  was  held ; 

1.  That  it  was  a  proper  case  to  submit  to  the  jury  the  question  whether  the 
plaintiff  was  guilty  of  negligence.     But  that  negligence  on  the  part  of  the 
plaintiff  was  not  sufficiently  established  to  authorize  the  judge  to  charge 
that  there  was  such  negligence  on  his  part,  contributing  to  the  injury. 

2.  That  there  was  no  error  in  the  refusal  of  the  judge  to  charge  that  the 
undisputed  fact  that  at  the  time  of  the  injury  the  plaintiff  was  standing 
in  the  open  road,  on  the  exposed  side  of  his  wagon,  within  reach  of  the 
whiffletree  of  the  defendant's  wagon,  as  it  was  passing  without  a  driver, 
established  negligence  on  the  part  of  the  plaintiff. 

8.  That  the  testimony  being  conflicting  as  to  the  degree  of  blame  attaching 
to  the  plaintiff,  the  burden  of  proof  was  upon  him  to  satisfy  the  jury  that 
he  was  free  from  any  negligence  contributing  to  the  injury ;  and  that  the 
judge  erred  in  declining  so  to  charge. 

In  cases  involving  mutual  negligence,  the  question  whether  independent 
evidence  is  required,  of  the  plaintiff,  to  establish  that  he  was  not  guilty 
of  negligence,  must  depend,  greatly,  upon  the  circumstances  of  each  partic- 
ular case.  While  in  some  cases  the  plaintiff  must  prove,  affirmatively,  that 
he  did  not  contribute  to  the  injury,  in  others  the  transaction  itself,  as  pre- 
sented by  the  evidence,  establishes  that  he  did  not.  Per  MILLER,  J. 

AN  action  for  personal  injuries,  resulting  in  a  verdict  for 
the  plaintiff,  and  an  order  that  the  exceptions  be  heard 
at  the  general  term  in  the  first  instance.     The  cause  was  tried 
at  the  Albany  circuit,  before  Justice  WRIGHT,  in  September, 
1861.     On  the  2d  of  February,  1860,  the  plaintiff,  who  was 
a  milk-man  by  occupation,  was  returning  to  his  residence  in 
Bethlehem,  from  the  city  of  Albany,   with  a  horse  and  a 
wagon  loaded  with  slops  from  the  distillery,  when  he  met 
the  defendant  with  a  '\\o  horse  wagon  weighing  about  thir- 
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teen  hundred  pounds,  loaded  with  two  tons  of  ice.  The 
wagons  met  about  one-fourth  of  a  mile  from  the  bounds  of 
the  city,  upon  the  Albany  and  Bethlehem  turnpike  road. 
The  plaintiff  was  on  foot,  walking  by  the  side  of  his  wagon, 
holding  the  reins,  and  was  traveling  on  a  walk.  He  turned 
out  to  the  right  as  far  as  he  could  get,  out  of  the  road,  and  as 
the  wagons  drew  near  together,  discovering  that  they  were 
coming  close  together,  he  stopped  his  horse  and  stepped  be- 
tween the  wheels  of  his  wagon,  getting  as  close  to  the  wagon 
as  he  could,  touching  it.  A  curb  stone  on  the  right  prevent- 
ed his  turning  off  any  farther  in  that  direction,  as  he  testified. 
The  defendant's  whiffletree  caught  in  the  plaintiff's  overcoat, 
and  he  was  drawn  over  the  forward  wheel,  and  the  defendant's 
horses  starting  up  quick,  having  no  one  in  charge  of  the  reins, 
he  was  thrown  upon  the  ground,  and  dragged  along  until  he 
was  caught  by  the  hind  wheel  of  the  defendant's  wagon,  which 
passed  over  the  plaintiff's  right  elbow  joint  and  left  hand, 
breaking  the  bone  of  the  first  finger  and  smashing  the  joint 
of  the  hand,  crushing  also  the  bone  of  the  left  arm  near  the 
elbow  joint.  The  defendant  was  informed  that  the  plaintiff  was 
injured,  and  requested  to  go  for  a  doctor,  to  which  he  replied 
that  he  did  not  know  where  one  lived.  He  was  then  requested 
to  call  at  Bradt's,  the  first  grocery,  which  he  would  pass,  and 
leave  word  to  have  a  doctor  sent  for,  to  which  his  only  res- 
ponse was,  that  he  did  not  know  where  Bradt  lived.  The 
plaintiff  also  received  very  serious  internal  injuries.  He  turn- 
ed his  horse  to  the  right  prior  to  the  collision,  about  twice 
the  width  of  his  wagon,  but  the  defendant's  team  kept  di- 
rectly on  its  course  in  the  center  of  the  road,  not  turning  to 
the  right  at  all.  On  the  west  of  the  curb  stone  the  surface  is 
uneven,  and  descends  into  the  ditch  with  a  deep  descent,  no 
part  of  the  road  outside  of  it  ever  being  traveled,  and  the  bank 
being  steep  enough  to  upset  a  loaded  wagon.  There  was  a 
space  of  ten  feet  on  the  east  of  the  ice  wagon,  smooth  and 
good  traveling,  with  space  enough  for  two  wagons  to  pass  be- 
tween the  ice  wagon  and  the  east  bank  of  the  road.  The  de- 
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fendant  testified  that  he  threw  his  reius  up  on  to  the  ice  some 
time  before  the  collision,  and  walked  behind  his  wagon  ;  the 
ice  being  so  high  above  his  head  that  he  could  not  see  ahead ; 
and  that  he  neither  saw  the  plaintiff  nor  any  part  of  the 
collision. 

His  honor  the  judge  charged  the  jury,  that  the  first  ques- 
tion presented  was  whether  the  defendant  was  guilty  of  neg- 
ligence resulting  in  the  injury  complained  of;  "it  will  be  for 
you  to  determine  whether  or  not,  as  is  claimed  on  the  part  of 
the  plaintiff,  the  act  of  the  defendant  in  allowing  his  horses 
to  proceed  with  a  loaded  wagon  without  a  driver  was  an  act 
of  negligence.  (To  this  portion  of  the  charge  the  defendant's 
counsel  excepted.)  It  is  provided  by  statute  that  whenever 
any  persons  traveling  with  any  carnages,  shall  meet  on  any 
turnpike  road  or  public  highway  in  this  state,  the  persons  so 
meeting  shall  seasonably  turn  their  carriages  to  the  right  of 
the  centre  of  the  road  so  as  to  permit  such  carriages  to  pass 
without  interference  or  interruption,  under  a  penalty  for  neg- 
lect ;  and  your  attention  should  be  directed  to  the  evidence 
bearing  upon  the  omission  of  the  defendant  to  turn  his  horses 
to  the  right  of  the  centre  of  the  road.  (To  this  portion  of 
the  charge  the  defendant's  counsel  excepted.)  The  next 
question  for  the  jury  to  consider  is  whether  the  plaintiff  was 
guilty  of  negligence,  directly  contributing  to  the  injury ;  for 
unless  the  evidence  proves  that  the  injury  resulted  wholly 
from  the  negligence  or  wrongful  acts  of  the  defendant  the 
plaintiff  cannot  recover.  Whether  the  injury  resulted  from 
the  negligence  of  the  plaintiff  exclusively,  or  from  the  con- 
curring negligence  of  both  is  a  fact  for  the  jury.  If  the  jury 
find  that  there  was  no  negligence  on  the  part  of  the  plaintiff 
contributing  to  produce  the  injury  he  suffered,  he  is  entitled 
to  all  the  damages  he  has  hitherto  sustained,  occasioned  by 
the  wrongful  and  negligent  acts  of  the  defendant.  (To  this 
portion  of  the  charge  the  defendant's  counsel  excepted.)  He 
is  entitled,  in  case  you  find  that  the  defendant  is  liable,  to 
compensation  for  the  pain  and  suffering  he  has  endured,  the 
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necessary  medical  expenses  incurred  in  effecting  a  cure,  the 
time  lost,  and  any  permanent  personal  injury  he  may  have 
suffered  by  reason  of  the  defendant's  negligence."  (To  this 
portion  of  the  charge  the  defendant's  counsel  excepted.) 

The  defendant's  counsel  requested  the  court  to  charge  the 
jury,  that  upon  the  facts  proved  there  was  negligence  on  the 
part  of  the  plaintiff  which  contributed  to  the  injury.  The 
court  declined  so  to  charge,  but  submitted  the  question  to 
the  jury  as  a  question  of  fact  for  their  determination,  and  the 
defendant's  counsel  excepted.  The  defendant's  counsel  re- 
quested the  court  to  charge  the  jury  that  the  undisputed  fact 
that  at  the  time  of  the  injury  the  plaintiff  was  standing  on 
the  open  road,  on  the  exposed  side  of  his  wagon,  within  reach 
of  the  whiffletree  of  the  defendant's  wagon,  as  it  was  passing 
on  a  walk,  and  without  a  driver,  established  a  negligence  on 
his  part.  The  court  declined  so  to  charge,  and  the  defend- 
ant's counsel  excepted.  The  defendant's  counsel  requested 
the  court  to  charge  the  jury  that  the  burden  of  proof  was  up- 
on the  plaintiff  to  satisfy  the  jury  that  he  was  free  from  any 
negligence  contributing  to  the  injury.  The  court  declined  so 
to  charge,  and  the  defendant's  counsel  excepted.  The  court 
added  that  if  the  plaintiff's  negligence  in  any  degree  contri- 
buted to  produce  the  injury  complained  of,  the  verdict  should 
be  for  the  defendant,  and  in  determining  that  question  the 
jury  should  look  at  all  the  facts  and  circumstances  in  the  case. 

The  jury  under  the  charge  of  the  court  found  a  verdict  for 
the  plaintiff  for  three  thousand  dollars  damages. 

L.  Tremain,  for  the  plaintiff.  I.  That  the  defendant's 
negligent  and  wrongful  conduct  caused  the  injury  to  the 
plaintiff,  is  a  proposition  which  cannot  be  successfully  or  se- 
riously controverted.  (1.)  On  a  public  thoroughfare  near  the 
city,  he  drives  his  team,  without  having  possession  of  the 
reins,  and  places  himself  in  a  position  behind  his  load  where 
he  could  not  see  teams  approaching  him,  and  remains  there 
for  a  long  distance,  hearing  and  seeing  nothing  before  him, 
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until  his  attention  is  arrested  by  the  rattling  of  the  wagons 
coming  together.  (2.)  It  is  quite  evident  that  if  he  had  re- 
tained possession  of  the  lines,  he  could  and  would,  by  turning 
a  very  little  to  the  right,  have  avoided  this  collision  ;  or  even 
if  the  whiffletrees  had  caught  the  plaintiff's  clothing,  he  could 
and  would  have  immediately  arrested  the  progress  of  his 
team,  and  thus  have  saved  the  plaintiff;  while  owing  to  the 
want  of  this  care  and  attention,  the  plaintiff  is  dragged  under 
a  load  of  nearly  three  tons  burden,  which  crushes  his  limbs 
and  nearly  destroys  his  life.  (3.)  Nor  is  his  conduct  less 
culpable  if,  according  to  the  plaintiff's  evidence,  he  jumps 
down  from  the  steps  when  within  five  or  six  rods  of  the  plain- 
tiff's wagon,  and  then  throws  up  his  lines  and  plants  himself 
behind  his  wagon,  where  he  can  see  no  one  approaching,  and 
is  unable  to  comply  with  the  law  of  the  road.  (4.)  He 
wholly  violates  the  general  statute  which  made  it  his  duty, 
on  meeting  the  plaintiff's  team,  to  turn  seasonably  to  the 
right,  so  as  to  permit  the  plaintiff's  wagon  to  pass  without 
interference  or  interruption.  (1  R.  S.  695,  §  1.)  (5.)  His 
whole  conduct  before,  at  and  after  the  injury,  and  upon  the 
trial,  evinced  an  indifference  and  recklessness  deserving  of  the 
most  severe  censure. 

II.  Nor  did  the  judge  err  in  refusing  to  charge,  without 
qualification,  as  a  matter  of  law,  that  the  plaintiff  was  also 
guilty  of  negligence.  (1.)  Whether  his  conduct  was  negli- 
gent was  a  matter  that  peculiarly  belonged  to  a  jury  to  deter- 
mine, and  the  fact  that  twelve  men  decided  that  his  conduct 
was  that  of  a  man  with  ordinary  prudence,  should  induce  the 
court  to  be  slow  to  hold  that  the  contrary  conclusion  was  so 
plainly  the  true  one  that  a  jury  could  not  be  trusted  with 
such  a  question.  (2.)  The  question  whether  the  plaintiff 
saw  the  defendant  on  his  steps  and  therefore  had  a  right  to 
act  on  the  supposition  that  he  was  actually  managing  his 
team,  the  question  whether  it  was  possible  for  the  plaintiff  to 
turn  still  farther  to  the  right  without  upsetting  his  load,  and 
whether  the  buggy  wagon  was  still  further  to  his  right  and 
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passed  on  that  side,  were  all  material  points  entering  into  the 
question  of  the  plaintiff's  negligence.  On  all  of  these  ques- 
tions the  evidence  was  conflicting.  In  such  cases  every  judge 
who  has  been  disposed  to  dispense  with  a  jury,  in  ordinary 
cases,  concedes  that  the  case  must  be  submitted  to  the  jury. 
(13  Barb.  9.  25  id.  600.  27  id.  221,  528.  4  N.  T.  Rep.  349. 

18  id.  248.)     (3.)  But  negligence  in  such  a  case  is  a  question 
of  fact  to  be  determined  by  a  jury.     (23  How.  173.   14  N.  Y. 
Rep.  310-312.     3  Kern.  526.     4  Com.  546.     30  Penn.  454. 
2  Gushing,  539.     19  Conn.  E.  566.     Angell,  §§  7,  16.  27,  51, 
184,  5.     3  Kern.  533.     15  N.  T.  Rep.   380.     3  Kern.  129. 

19  Howard,  214,  215,  216.)     (4.)  Assuming,  however,tluit  it 
was  a  question  of  law  for  the  court,  it  is  entirely  clear  that 
the  plaintiff  exercised  ordinary  care  and  prudence,  which  is 
all  that  the  law  exacted  of  him.     (20  N.  Y.  Rep.  76.    Jones 
on  Bail.  21,  22.     19  Conn.  566,  and  cases  there  cited.)     In 
determining  this  as  a  matter  of  law,  the  controverted  facts 
must  be  taken  as  claimed  by  the  plaintiff.     The  plaintiff 
with  a  loaded  wagon  sees  the  defendant  approaching  him  at 
a  distance  of  five  or  six  rods,  and  immediately  commences  to 
turn  to  the  right.     He  turns  out  to  the  curb  stone,  as  far  as 
wagons  pass  and  beyond  which  it  is  unsafe  to  go.     He  has  a 
'right  to  suppose  that  the  defendant  will  comply  with  his  duty 
and  the  law,  and  he  sees  a  plain  smooth  road  to  the  right  of 
the  defendant,  of  ten  feet.     He  is  walking  on  the  proper  side 
of  his  wagon,  with  his  lines  in  his  hand.     Finding  the  wagons 
approaching  he  stops  his  team,  and  as  they  are  drawing  nearer 
together  he  steps  in  between  his  wheels,  as  close  to  the  .si<l<j 
of  his  wagon  as  he  can  get.     What  else  could  he  do  ?  Should 
he  abandon  his  team  and  run  to  the  lower  side  of  the  wagon  ? 
His  attention  was  properly  directed  to  his  own  team,  and  ho 
had  not  discovered  that  the  defendant's  team  was  practically 
without  any  driver.     He  had  no  right  to  assume  that  the  de- 
fendant would  blindly  or  stupidly  violate  the  law,  and  neg- 
lect his  duty,  nor  could  he  have  discovered  this  with  ordinary 
prudence  until  it  was  too  late.     (5.)  Again ;  assume  it  was 
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negligence  on  both  sides  up  to  the  first  entanglement,  if  the 
defendant  had  then  discharged  his  duty,  he  would  have  stop- 
ped his  team  and  saved  the  plaintiff;  the  omission  to  do 
which  was  such  negligence  as  made  the  defendant  liable. 
(Bernhardt  v.  R.  and  S.  R,  R.  Co.,  23  How.  Pr.  Rep.  171 
to  173.) 

III.  The  rule  of  damages  was  properly  laid  down  at  the 
circuit.     (Sedgwick  on  Dam.  3d  ed.  p.  587,  note.     10  Barb. 
621.     15  N.  Y.  Rep.  415.     3  E.  D.  Smith,  518.     22  Mo.  R. 
344.     1  Duer,  233.     1  Kern.  416.) 

IV.  The  refusal  to  charge  as  requested,  touching  the  bur- 
den of  proof,  was  correct.     (1.)    It  was  only  calculated   to 
mislead  the  jury,  after  they  had  been  again  and  again  in- 
structed to  look  at  all  the  facts  and  circumstances  for  evidence 
of  negligence  on  the  part  of  the  plaintiff.     (2.)  It  had  been 
substantially  covered  by  the  charge,  and  in  such  case,  counsel 
have  no  right  to  insist  that  the  court  shall  adopt  the  phrase- 
ology of  the  counsel.     If  a  judge  deny  one  proposition  and 
then  affirm  another  which  is  identical  with  it,  there  is  no 
ground  for  a  new  trial.     (Aeby  v.  Rapelye,  1  Hill,  9.)     Here 
the  judge  charged  "  that  unless  the  evidence  proved  that  the 
injury  resulted  wholly  from  the  negligence  or  wrongful  acts 
of  the  defendant,  the  plaintiff  could  not  recover."     This  is 
equivalent  to  saying  that  the  evidence  must  prove  that  the 
plaintiff's  negligence  did  not  contribute  to  the  injury.  (3.)  The 
case  is  really  barren  of  any  evidence  proving  the  want  of  ordi- 
nary care  on  the  part  of  the  plaintiff,  and  hence,  any  char^v 
on  that  point  would  have  been  a  mere  abstraction.     A  "ver- 
dict will  not  be  set  aside  for  misdirection  of  the  judge,  if  from 
the  evidence  it  is  apparent  it  could  not  have  affected  the  re- 
sult."    (Alston  v.  Jones,   17  Barb.  276.)     A    misdirection 
from  which  a  party  receives  no  injury,  is  no  ground  for  a  new 
trial.     (Gardner   v.  Clark,    17  Barb.  538.)     (4.)  But  the 
charge  as  actually  made  is  all  that  the  defendant  is  entitled 
to  in  any  such  case,  and  is  the  true  mode  of  presenting  the 
question.     The  only  case  in  this  state  which  can  be  claimed 
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to  favor  this  request  is  the  case  of  Button  v.  The  Hudson 
River  R.  R.  Co.,  (18  N.  Y.  Rep.  248,)  but  the  case  was  not 
decided  by  the  majority  on  any  such  point.  Judge  Denio  said 
of  it,  "  We  were  not  sufficiently  agreed  to  make  it  a  lucid  pre- 
cedent." (20  N.  Y.  Rep.  71.)  The  cases  cited  in  it  by  Judge 
Strong,  are  shown  not  to  be  in  point  or  sound  law  in  the 
above  case  in  20  N.  Y.  and  also  in  the  same  case,  5  Duer  21, 
the  reasons  given  in  the  latter  case  being  strongly  and  ably 
presented.  Finally,  in  the  later  case  of  Johnson  v.  Tlie  Hud- 
son River  R.  R.  Co.,  (20  N.  Y.  Rep.  71,)  the  rule  is  shown  to 
be  as  laid  down  in  the  case  at  bar,  and  the  court  holds  "  that 
it  is  not  a  rule  of  universal  application  that  the  plaintiff  must 
prove  affirmatively  that  his  own  conduct  was  prudent  and 
cautious."  (Page  69.)  To  have  yielded  to  this  request  in 
this  case,  after  the  previous  charge,  would  have  done  great  in- 
justice, by  assuming  that  some  affirmative  proof  of  a  nega- 
tive, which  could  not  be  given,  was  necessary  ;  in  other  words, 
that  it  was  not  enough  to  sustain  every  averment  in  the  com- 
plaint, but  you  must  go  farther  and  show  something  not 
averred,  and  not  required  by  good  precedents. 

John  K.  Porter,  for  the  defendant.  I.  Upon  the  undis- 
puted facts,  there  was  negligence  on  the  part  of  the  plaintiff 
which  contributed  to  the  injury;  and  the  instruction  to  that 
effect,  requested  by  the  defendant,  should  have  been  given  to 
the  jury.  (1.)  The  variance  in  the  testimony  of  witnesses 
on  minor  points,  is  wholly  unimportant  to  the  main  facts 
on  which  all  agree,  showing  that  both  parties  were  careless ; 
and  that  either  by  the  exercise  of  ordinary  care  and  prudence 
could  have  averted  the  accident.  (2.)  Two  loaded  wagons 
were  traveling  the  road  without  a  driver  in  either  ;  and  for 
no  earthly  reason,  except  that  the  parties  in  charge  chose  to 
overload  their  wagons,  or  that  they  found  the  day  so  cold 
as  to  make  it  more  convenient  to  walk  than  to  ride.  (3.)  It 
was  a  straight,  broad,  open,  level  road,  with  ample  width 
for  four  loaded  wagons  to  pass  abreast  with  ease  and  safety ; 


ALBANY— DECEMBER,  1862.  201 

Welling  v.  Judge. 

though  not  for  the  unusual  case  of  drivers  on  foot,  interposed 
between  the  wheels  of  the  respective  vehicles.  (4.)  The 
plaintiff  had  abundant  time  and  space  to  avoid  the  exposure 
of  his  person  to  a  wagon  approaching  him  for  twenty  rods, 
in  broad  day  light,  on  a  walk,  with  no  intervening  obstruc- 
tion, and  nothing  to  prevent  him  from  going  before  his  horse ; 
from  falling  behind  his  wagon;  from  getting  into  it;  or 
walking  to  the  right  of  it.  (5.)  No  collision  occurred  be- 
tween the  wagons;  and  if  it  was  careless  for  the  defend- 
ant to  walk  behind  the  ice  wagon,  it  was  still  more  careless 
for  the  plaintiff  to  expose  his  person  by  walking  or  standing 
between  two  meeting  wagons,  in  contact  with  the  wheels  and 
box  of  one,  and  within  reach  of  the  whiffletrees  of  the  other. 
(6.)  If  the  act  of  walking  or  standing  there  until  struck  was 
negligence,  it  clearly  and  directly  contributed  to  the  injury  ; 
and  these  facts  being  undisputed,  the  defendant  had  a  right 
to  have  the  jury  instructed  according  to  their  legal  effect. 
(7.)  The  defendant  was  careless ;  but  when  the  plaintiff,  by 
his  own  careless  and  voluntary  act,  incurred  needless  peril 
and  exposure,  which  he  had  time  and  opportunity  to  avoid, 
he  took  upon  himself  the  risk  of  accident. 

II.  It  is  settled  by  all  the  authorities,  that  a  voluntary 
act  or  omission  of  a  party,  which  contributes  to  an  injury 
resulting  from  another's  negligence,  if  it  might  have  been 
avoided  by  ordinary  care  and  prudence,  is  a  flat,  legal  bar  to 
the  action.  (1.)  Thus,  in  the  case  of  Wilds  v.  Hudson 
River  R.  R.  Co.,  (24  N.  Y.  Rep.  430,)  the  latest  case  on 
this  subject  in  the  court  of  appeals — the  judgment  upon 
verdict,  which  had  been  affirmed  in  the  supreme  court,  was 
reversed,  and  in  speaking  of  the  inattention  of  the  plaintiff 
in  crossing  a  rail  road  track,  the  court  say  :  "To  be  sure,  the 
statute  requires  a  rail  road  company  to  give  specified  warning, 
but  it  neither  takes  away  a  man's  senses,  nor  excuses  him  from 
using  them.  (18  N.  Y.  Rep.  425,  426.)  The  danger  may 
be  there — the  precaution  is  simple.  To  stop,  to  pause,  is 
certainly  safe.  His  time  to  do  so  is  before  he  puts  himself 
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on  the,  very  road  of  casualty.  And  if  he  fails  to  do  so,  it  is 
of  no  consequence  in  the  eye  of  the  law,  whether  he  merely 
misjudges  or  is  obstinately  reckless.  His  act  is  not  careful, 
and  he  is  to  abide  the  consequences,  and  not  the  company, 
under  or  into  whose  train  he  sees  fit  to  run  —  whether  he  did 
so  in  inexcusable  ignorance,  or  in  the  belief  that  he  could 
run  the  gauntlet  unharmed."  (23  How.  Pr.  R.  492,  503. 
24  N.  Y.  Hep.  432,  440.)  In  that  case,  the  court  of  appeals 
cite  and  approve  the  rule  as  applied  in  29  Conn.  Rep.  208, 
on  setting  aside  a  verdict  in  favor  of  a  careless  plaintiff: 
"The  rule  that  the  party  injured  must  have  acted  with 
ordinary  prudence,  is  a  stern,  unbending  rule,  which  has. 
been  settled  by  a  long  series  of  adjudged  cases,  and  must 
be  considered  as  well  settled  law."  (23  How.  Pr.  R.  496.) 
Thus,  too,  in  the  case  of  Steves  v.  Oswego  R.  R.  Co.,  cited 
and  reaffirmed  at  the  last  March  term,  where  a  nonsuit  on 
the  ground  of  the  plaintiff's  negligence  was  sustained,  the 
court  say :  "  That  the  plaintiff  should  have  entirely  omitted 
to  look,  was  the  extreme  of  carelessness.  Such  carelessness  is 
entirely  inconsistent  with  a  right  to  recover  damages  founded 
upon  the  negligence  of  the  defendants.  The  plaintiff  is 
himself  the  author  of  his  own  injury,"  (18  N.  Y.  Rep.  412. 
23  How.  Pr.  R.  502.  24  N.  Y.  Rep.  439.)  So,  too,  in 
Griffin  v.  Mayor  of  New  York  the  court  sustained  a  nonsuit, 
and  say  of  the  plaintiff:  "If  the  street  was  so  obstructed 
from  any  cause,  that  two  vehicles  could  not  pass  each  other 
at  that  point,  he  should,  in  the  exercise  of  that  care  and 
caution  which  is  required  from  every  one,  have  waited  until 
the  way  was  clear.  In  attempting  to  pass  another  carnage 
at  that  place  in  daylight,  with  the  nature  and  extent  of  the 
encroachments  upon  the  street  fully  visible,  by  driving  over 
the  obstruction,  he  did  so  at  his  peril.  The  defendant  should 
not  be  held  responsible  for  his  want  of  judgment  or  reckless- 
ness." (5  Seld.  460.)  See  also  remarks  of  the  court  in 
Hunger  v.  Tonawanda  R.  R.  Co.,  (4  N.  Y.  Rep.  349,  358,) 
where  cattle  of  the  plaintiff,  had  through  his  carelessness 
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been  killed,  while  straying  upon  the  road.  "No  matter  ho* 
gross  or  evident  the  negligence  of  the  driver  of  a  vehicle,  if 
another  by  his  own  negligence  exposes  himself  to  injury  from 
the  vehicle,  he  has  no  remedy."  (Mangam  v.  Brooklyn  R.  R. 
Co.,  36  Barb.  230.)  So  a  nonsuit  was  sustained,  where  a 
plaintiff  crossed  a  rail  road  track  in  Rochester,  where  «he 
looked  in  one  direction  to  avoid  a  passing  train,  but  omitted 
to  look  in  the  opposite  direction,  from  which  another  was 
approaching,  by  which  he  was  injured  through  the  negligence 
of  the  company.  (Bieseigal  v.  N.  Y.  Central  R.  R.  Co., 
33  Barb.  429.)  So  held,  where  a  traveler  on  the  highway 
drove  across  an  intersecting  railway  on  a  trot,  without  look- 
ing out  for  an  approaching  train,  though  the  defendants 
violated  the  law  by  not  ringing  the  bell.  The  judgment  for 
the  plaintiff  was  reversed.  Held  further,  "  When  the  direct 
fact  in  issue  is  established  by  undisputed  evidence,  and  such 
fact  is  decisive  of  the  cause,  a  question  of  law  is  raised, 
and  the  court  should  decide  it.  The  jury  have  no  duty  to 
perform.  The  issue  of  negligence  comes  within  this  rule." 
(Dascomb  v.  Buffalo  R.  R.  Co.,  27  Barb.  222.)  When 
danger  is  to  be  apprehended,  and  may  by  ordinary  observa- 
tion and  prudence  be  discovered  and  avoided,  a  party  shall 
not  recklessly  or  heedlessly  expose  himself  to  it,  and  throw 
the  consequences  upon  another,  who  may  have  been  equally 
negligent.  When  an  injury  has  been  sustained,  and  both 
parties  are  in  fault  in  respect  to  it,  and  no  design  isimputable 
to  the  defendant,  the  true  test  of  his  liability  is :  could  the 
injury  have  been  avoided  by  ordinary  care  on  the  plaintiff's 
part  ?  If  it  could,  he  must  bear  it.  He  cannot  avail  him- 
self of  the  other  party's  negligence."  (Brooks  v.  Buff,  and 
Niagara  Falls  R.  R.  Co.,  25  Barb.  600.) 

III.  The  court  plainly  erred,  in  view  of  the  circumstances 
disclosed  in  the  evidence,  in  declining  to  instruct  the  jury 
that  the  undisputed  fact  that  at  the  time  of  the  injury  the 
plaintiff  was  standing  on  the  open  road — on  the  exposed 
side  of  his  wagon — within  reach  of  the  whiffletree  of  the 
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defendant's  wagon — as  it  was  passing  on  a  walk,  and  with- 
out a  driver,  established  negligence  on  his  part.  (1.)  It  will 
be  observed  that  this  proposition  differed  from  the  first, 
in  omitting  to  ask  the  judge  to  withdraw  from  the  jury,  the 
question  whether  such  negligence  contributed  to  the  injury. 
(2»)  That  these  facts  constituted  negligence,  is  clear  from  all 
the  cases ;  and  if  it  did,  the  defendant  was  entitled  to  the 
instruction.  (3.)  As  it  was,  the  evidence  was  thrown  in 
mass  into  the  jury  box,  without  instructions  even  as  to  the 
legal  effect  of  undisputed  facts,  directly  controlling  a  mate- 
rial branch  of  the  issue. 

IV.  The  court  erred  in  declining  to  instruct  the  jury  that 
the  burden  of  proof  was  upon  the  plaintiff  to  satisfy  them 
that  he  was  free  from  any  negligence  contributing  to  the 
injury.  (1.)  The  proposition  had  no  relation  to  the  mode 
of  proof — none  to  the  question  whether  it  was  elicited  from 
the  testimony  of  the  witnesses  on  one  side  or  the  other  : 
none  to  the  question  whether  it  should  be  direct  and  specific, 
or  deducible  from  the  circumstances  of  the  case — but  simply, 
and  in  clear,  exact  legal  terms,  to  the  rule  requiring  from 
the  party  holding  the  affirmative  of  a  particular  issue  to  sat- 
isfy the  jury  on  that  issue  by  a  preponderance  of  proof. 
(2.)  The  subsequent  instruction  given  by  the  court  had  no 
relation  to  the  proposition.  The  request  was  to  instruct  the 
jury  as  to  the  rule  of  weighing  evidence  in  ascertaining  the 
fact.  The  instruction  was  as  to  the  effect  of  the  fact,  when 
ascertained.  The  further  instruction,  that  in  determining 
the  question  they  were  to  look  at  all  the  facts  and  circum- 
stances in  the  case,  had  nothing  to  do  with  the  question, 
which  party  held  the  burden  of  proof,  and  was  equally  ap- 
plicable, whether  the  onus  was  upon  the  plaintiff  or  the  de- 
fendant. "  In  an  action  for  negligence  the  burden  is  upon 
the  plaintiff  to  prove  affirmatively  that  he  is  guiltless  of  any 
negligence  contributing  to  the  injury.  Such  negligence  is 
not  to  be  presumed,  and  therefore  direct  evidence  to  disprove 
it,  is  not  required  from  the  plaintiff'  in  the  first  instance;  but 
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where  there  is  conflicting  testimony  as  to  the  fact,  the  pre- 
ponderance must  be  with  the  plaintiff  to  enable  him  to  re- 
cover." (Button  v.  Hud.  Eiv.  R.  R.  Co.,  18  N.  T.  Rep.  248.) 
"  In  an  action  by  the  administrator  of  a  deceased  person,  to 
recover  damages  for  the  negligence  of  the  defendant,  whereby 
the  intestate  was  deprived  of  his  life — to  entitle  the  plaintiff 
to  recover,  it  must  appear  affirmatively  that  the  accident  re- 
sulted wholly  from  the  negligence  of  the  defendant,  and  that 
the  negligence  and  improvidence  of  the  intestate  did  not  con- 
tribute to  bring  it  about."  (Lehman  v.  City  of  Brooklyn, 
29  Barb.  234.)  "  In  order  to  entitle  the  plaintiff  to  a  ver- 
dict, he  was  bound  to  show  affirmatively,  not  only  the  culpa- 
ble negligence  of  the  town,  but  also  that  the  decedent  herself 
conducted  with  ordinary  prudence  and  discretion.  (Fox, 
adm'r,  v.  Town  of  Glastenbury,  29  Conn.  Rep.  209.)  In  a 
case  where  an  express  messenger  was  thrown  off  a  train  by 
sudden  starting,  it  was  held,  that  in  accordance  with  the 
general  rule,  the  plaintiff  must  first  show  that  he  was 
guilty  of  no  negligence.  (Chamberlain  v.  Milwaukee  R.  R. 
Co.,  7  Wise.  Rep.  425.)  "  In  an  action  on  the  case  for  an 
injury  to  the  plaintiff,  alleged  to  have  been  occasioned  by  the 
defendant's  negligence  in  driving  on  the  highway,  the  burden 
of  proof  is  on  the  plaintiff,  not  only  to  show  negligence  and 
misconduct  on  the  part  of  the  defendant,  but  ordinary  care 
and  diligence  on  his  own  part."  (Lane  v.  Crombie,  12  Pick. 
177.  Adams  v.  Carlisle,  21  id.  146.)  "  Two  things  must 
concur  to  support  this  action — an  obstruction  in  the  road  by 
the  fault  of  the  defendant — and  no  want  of  ordinary  care  to 
avoid  it  on  the  part  of  the  plaintiff."  (Butterjield  v.  For- 
rester [Lord  Ellenborough]  11  East,  60.)  "  It  was  equally 
necessary  for  the  plaintiff  to  establish  the  proposition,  that 
he  himself  was  without  negligence  and  without  fault.  This 
is  a  stern  and  unbending  rule,  which  has  been  settled  by  a  long 
series  of  adjudged  cases,  which  we  cannot  overrule  if  we 
would."  Spencer  v.  Utica  and  Sch.  R.  R.  Co.  5  Barb.  338.) 
In  this  case  the  court  say  :  "  We  consider  the  rule  to  be 
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now  well  settled,  that  to  enable  a  plaintiff  to  recover  undet 
such  circumstances  he  must  not  only  show  gross  negligence 
and  misconduct  on  the  part  of  the  defendant,  but  ordinary 
care  and  diligence  on  his  part." 

The  court  charged  that  the  burden  of  proof  was  on  the 
defendants  to  show  that  the  plaintiff  had  not  used  ordinary 
care.  It  was  held  that  the  burden  of  proof  was  on  the  plain- 
tiff to  show  that  the  action  was  not  occasioned  by  his  own 
negligence  in  placing  himself  in  a  hazardous  position,  with- 
out due  precaution.  See  also  Adams  v.  Carlisle,  (21  Pick. 
146,)  where  this  doctrine  is  affirmed. 

MILLER,  J.  It  is  insisted  on  behalf  of  the  defendant  that 
the  judge  erred  upon  the  trial : 

1.  In  refusing  to  charge  that  upon  the  facts  proved  there 
was  negligence  on  the  part  of  the  plaintiff  which  contributed 
to  the  injury. 

2.  In  declining  to  charge  that  the  undisputed  fact  that  at 
the  time  of  the  injury  the  plaintiff  was  standing  in  the  open 
road  on  the  exposed  side  of  his  wagon,  within  reach  of  the 
whiffletree  of  the  defendant's  wagon  as  it  was  passing  on  a 
walk  and  without  a  driver,  establishes  negligence  on  his  part. 

3.  In  declining  to  charge  that  the  burden  of  proof  was  upon 
the  plaintiff  to  satisfy  the  jury  that  he  was  free  from  any 
negligence  contributing  to  the  injury. 

First.  The  soundness  of  the  position  taken  by  the  defend- 
ant's counsel,  that  upon  the  undisputed  facts  there  was  neg- 
ligence on  the  part  of  the  plaintiff,  depends,  I  think,  upon 
the  question  whether  the  plaintiff  carelessly  took  a  position 
immediately  prior  to  the  injury  which  he  might  have  avoided 
by  the  exercise  of  ordinary  care  and  prudence.  It  is  true, 
doubtless,  that  he  might  have  gone  in  front  of  his  horse  ;  be- 
hind his  wagon  ;  got  into  it ;  or  gone  to  the  right  side  of  the 
wagon ;  if  he  had  not  reason  to  suppose  and  believe  that  he 
was  entirely  safe,  in  the  position  he  actually  did  take.  Was 
the  plaintiff  responsible  for  this  error  of  judgment  (if  it  can 
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fairly  be  claimed  that  it  wag  such,)  so  as  to  be  liable  to  the 
charge  of  negligence  on  his  part  ?  There  is  a  conflict  in  the 
evidence  as  to  whether  the  plaintiff  saw  the  defendant,  and 
perhaps  as  to  the  fact  whether  the  plaintiff  turned  off  as  far 
to  the  right  as  he  could  have  done.  If  he  did  see  the  defend- 
ant and  believed  that  he  had  charge  of  and  was  driving  his 
team,  then  he  had  certainly  a  right  to  act  upon  the  presump- 
tion that  ordinary  care  would  be  exercised  to  prevent  a 
collision,  and  was  not  required  to  make*  use  of  that  extraor- 
dinary degree  of  care  which  would  appear  to  be  essential  had 
the  defendant's  team  been  alone  and  unattended.  The  same 
remark  is  applicable,  if  the  plaintiff  turned  out  to  the  right 
to  the  utmost  extent  which  he  was  capable  of  doing,  in  order 
to  enable  the  defendant  to  pass  his  team  without  accident. 
As  the  evidence  was  somewhat  conflicting  upon  one  or  both 
of  these  points,  it  is  not  entirely  clear  that  the  plaintiff  was 
chargeable  with  an  error  of  judgment  and  was  guilty  of  neg- 
ligence. Certainly  if  the  actual  situation  of  the  parties  was 
made  doubtful  and  uncertain  by  the  testimony,  it  was  proper 
to  submit  that  question  to  the  jury,  as  was  substantially 
done  by  the  judge  in  his  charge. 

The  court  of  appeals,  in  a  late  case,  ( Wilds  v.  The  Hudson 
River  Rail  Road  Company,  24  N.  T.  Rep.  430,)  decided 
that  in  cases  of  negligence  it  is  the  duty  of  the  judge  to  non- 
suit where  a  verdict  for  the  plaintiff  would  be  clearly  against 
the  weight  of  the  evidence.  The  case  holds  that  one  driving 
on  a  highway  crossing  a  rail  road  is  guilty  of  negligence  it'  In- 
does  so  without  looking  out  for  a  train  which  he  would  have 
seen,  or  listening  for  signals  of  its  appearance,  which  he 
would  have  heard  in  time  to  avoid  a  collision.  That  a  person 
should  pause,  and  if  he  fails  to  do  so  it  is  of  no  consequence 
in  the  eye  of  the  law  whether  he  merely  misjudges  or  is  <>b- 
stmately  reckless.  The  act  is  not  careful.  See  also  upon  the 
same  point,  Steves  v.  The  Osiveyo  R.  R.  Co.,  (18  N.  T.  Rep. 
422  ;)  Griffin  v.  Mayor  of  New  York,  (5  SeJd.  456 ;)  Mun- 
ger  v.  Tonawanda  R.  R.  Co..  (4  Comst.  349 ;)  Mancjam  v. 
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Brooklyn  R.  E.  Co.,  (36  Barb.  230;)  Bieseigal  v.  N.  T.  0. 
R.  R.  Co.,  (33  id.  429  ;)  Dascomb  v.  Buffalo  and  State  Line, 
R.  R.  Co.,  (27  id.  222 ;)  Brooks  v.  Buffalo  and  Niag.  Falls 
X.  It.  Co.,  (25  id.  600.) 

The  case  in  24  N.  Y.  Rep.  430,  above  cited,  is  clearly  dis- 
tinguishable from  the  one  at  bar.  There  is  a  wide  and  pal- 
pable difference  between  running  into  the  very  midst  of  dan- 
ger and  perhaps  into  the  jaws  of  certain  death,  with  obstinate 
recklessness  or  great  heedlessness,  at  least  with  a  chance  of 
being  seriously  injured,  and  taking  the  steps  which  a  prudent 
and  discreet  man  would  deem  necessary  to  free  himself  from 
harm.  It  cannot  be  said  in  the  present  case  that  a  verdict 
for  the  plaintiff  would  be  clearly  against  the  weight  of  the 
evidence.  Nor  can  it  be  fairly  insisted  that  the  undisputed 
facts  establish  that  the  plaintiff  under  all  the  circumstances 
selected  an  unsuitable  and  an  improper  place,  so  as  to  be 
chargeable  with  negligence.  As  the  evidence  stands  I  am  not 
prepared  to  say  that  negligence  is  sufficiently  established  on 
the  part  of  the  plaintiff  so  as  to  authorize  the  judge  to  charge 
the  jury  to  that  effect. 

Second.  The  second  proposition  to  charge  the  jury  differed 
from  the  first  in  omitting  to  ask  the  judge  to  withdraw  from 
the  jury  the  question  whether  the  fact  that  at  the  time  of  the 
injury  the  plaintiff  was  standing  in  the  open  road  in  an  ex- 
posed position  established  negligence  on  the  part  of  the  plain- 
tiff. In  effect  it  was  a  request  to  the  judge  to  instruct  the 
jury  that  the  plaintiff  was  guilty  of  negligence.  The  judge 
had  already  submitted  to  the  jury  as  a  question  of  fact  for 
their  determination,  whether  there  was  negligence  on  the  part 
of  the  plaintiff  which  contributed  to  the  injury ;  and  the  im- 
mediate and  direct  consequence  of  the  instruction  required 
would  have  been  to  dispose  of  the  case  adversely  to  the  plain- 
tiff. I  have  already  examined  the  question  whether  the  facts 
proved  constituted  a  case  of  negligence  on  the  part  of  the 
plaintiff,  so  as  to  justify  the  court  in  charging  the  jury  to  that 
effect ;  and  what  has  been  said  is  equally  applicable  to  the 
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point  now  considered.  It  is  by  no  means  clear  that  these 
facts  constituted  negligence  on  the  part  of  the  plaintiff,  and 
with  the  views  already  expressed  I  discover  no  error  in  the 
refusal  of  the  judge  to  charge  as  requested,  upon  this  branch 
of  the  case. 

Third.  The  next  point  taken  by  the  defendant's  counsel  is 
one  of  considerable  doubt  and  difficulty.  The  extent  to 
which  the  court  of  appeals  hqs  gone  in  recent  decisions,  in 
cases  involving  questions  of  mutual  negligence,  furnishes 
strong  reasons  for  upholding  the  doctrine  contended  for.  It 
therefore  becomes  important  to  examine  the  cases  in  which 
adjudications  have  been  made  bearing  upon  the  question  now 
presented. 

The  principal  case  relied  on,  in  this  state,  to  sustain  the 
principle  insisted  upon,  is  that  of  Button  v.  the  Hudson  River 
R.  R.  Co.,  (18  N.  T.  Rep.  248.)  In  that  case  the  defendant's 
counsel  requested  the  court  to  charge  the  jury  that  the  plain- 
tiff, in  order  to  recover,  must  establish  affirmatively  that  the 
deceased  was  not  guilty  of  negligence.  The  judge  refused  so 
to  charge,  and  the  defendant  excepted.  Strong,  J.  in  his 
opinion,  holds  that  this  was  erroneous,  and  the  marginal  note 
of  the  case  lays  down  the  general  doctrine  that  "  In  an  action 
for  negligence  the  burden  is  upon  the  plaintiff  to  prove  affirm- 
atively that  he  is  guiltless  of  any  negligence  proximately  con- 
tributing to  the  result."  Harris,  J.  also  wrote  an  opinion  in 
the  case,  placing  his  conclusion  upon  different  grounds  than 
those  taken  by  Justice  Strong.  All  the  judges  concurred  in 
the  result  of  these  opinions,  and  for  the  most  part  upon  the 
grounds  stated  in  both  of  them. 

In  a  subsequent  case,  (Johnson  v.  The  Hudson  River 
Rail  Road  Company,  20  N.  T.  Rep.  65,)  a  similar  question 
was  discussed,  although  the  point  was  not  distinctly  made 
as  to  the  burden  of  proof.  The  doctrine  is  laid  down  by 
Denio,  J.  that  the  rule  is  not  universal  that  the  plaintiff 
must  prove  affirmatively  that  his  own  conduct  on  the  oc- 
casion of  the  injury  was  cautious  and  prudent,  and  that  the 
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onus  probandi  depends  upon  the  position  of  the  affair  as 
it  stands  upon  the  undisputed  facts.  The  learned  judge  also 
arrives  at  the  conclusion  that  the  absence  of  fault  may  be  in- 
ferred from  the  general  evidence  in  the  case ;  and  says  in 
reference  to  the  case  of  Button  v.  The  Hudson  River  R.  R. 
Co.,  (18  N.  Y.  Hep.  248,)  before  cited,  that  in  the  decision 
of  it  "  we  were  not  sufficiently  agreed  to  make  it  a  lucid  pre- 
cedent." He  also  says,  "  It  is  not  absolutely  essential  that 
the  plaintiff  should  give  any  affirmative  proof  touching  his 
own  conduct  oa  the  occasion  of  the  accident.  The  character 
of  the  defendant's  delinquency  may  be  such  as  to  prove  pri- 
ma  facie  the  whole  issue  ;  or  the  case  may  be  such  as  to  make 
it  necessary  for  the  plaintiff  to  show  by  independent  evidence 
that  he  did  not  bring  the  misfortune  upon  himself." 

It  would  appear  from  the  doctrine  here  laid  down  that  in 
cases  involving  mutual  negligence,  the  question  whether  in- 
dependent evidence  is  required  of  the  plaintiff,  to  establish 
that  he  was  not  guilty  of  negligence,  must  depend  greatly 
upon  the  circumstances  of  each  particular  case.  While  in 
some  cases  the  plaintiff  must  prove  affirmatively  that  he  did 
not  contribute  to  the  injury,  in  others  the  transaction  itself 
as  presented  by  the  evidence  establishes  that  he  did  not. 

In  a  still  later  case,  in  the  Court  of  Appeals,  (Ernst  v.  Hud- 
son River  R,  R.  Co.,  24  How.  97,)  Smith,  J.  says :  "A  party 
suing  for  negligence  must  come  into  court  faultless.  He  must 
not  present  a  mere  balanced  case.  The  burden  of  proof  is 
upon  him,  and  he  must  satisfy  the  court,  by  the  greater 
weight  of  the  testimony,  that  without  any  carelessness  or 
blame  on  his  part,  he  has  suffered  an  injury  from  the  wrong- 
ful act,  default  or  negligence  of  the  defendant."  The  general 
rule  is  doubtless  correct  that  the  affirmative  of  the  issue,  or 
the  burden  of  proof,  is  upon  the  plaintiff  in  this  class  of  cases. 
Nor  is  this  rule  inconsistent  with  the  proposition  that  the  facts 
and  circumstances  established  in  the  case,  or  fairly  inferable, 
may  supply  the  necessary  .evidence  without  other  affirmative 
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and  positive  evideace  establishing  directly  absence  of  negli- 
gence on  the  part  of  the  plaintiff. 

In  the  case  at  bar  the  evidence  upon  the  question  of  negli- 
gence was  somewhat  conflicting.  It  appeared  that  the  plain- 
tiff might  have  got  out  of  the  reach  of  the  fatal  collision 
which  produced  such  serious  consequences.  As  I  have  already 
shown,  it  was  proper  to  submit  to  the  jury  the  question 
whether  the  plaintiff  was  guilty  of  negligence.  It  was  not  a 
case  where  the  conduct  of  the  plaintiff,  or  the  position  of  the 
affair  was  such  as  to  establish  by  undisputed  facts  that  the 
plaintiff  was  free  from  blame.  Nor  was  it  clear  that  the  de- 
linquency of  the  defendant  was  of  that  character  which  made 
out  the  whole  issue  prima  facie.  Can  it  in  fact  be  said  in 
any  case  where  it  is  doubtful  whether  the  plaintiff  had  used 
proper  precaution  to  free  himself  from  threatened  danger — 
where  at  least  there  is  a  conflict  in  the  testimony  as  to  the 
blame  attaching  to  the  plaintiff — that  he  is  relieved  from  the 
burden  of  proof  ? 

While  the  question  is  not  entirely  free  from  difficulty,  yet 
applying  the  principle  established  in  20  N.  T.  Rep.  to  the 
facts  and  circumstances  of  the  case  at  bar  as  presented  by  the 
evidence,  I  ana  of  the  opinion  that  the  burden  of  proof  was 
upon  the  plaintiff  to  satisfy  the  jury  that  he  was  free  from 
any  negligence  contributing  to  the  injury. 

It  will  be  noticed  that  the  proposition  made  by  the  defend- 
ant's counsel  did  not  require  that  the  plaintiff  should  estab- 
lish by  independent  evidence  that  he  was  not  guilty  of  negli- 
gence. It  had  no  relation  whatsoever  to  the  mode  of  proof, 
or  its  character.  It  simply  asked  the  judge  to  lay  down  the 
rule  that  the  affirmative  of  the  issue  as  to  the  burden  of  proof, 
upon  the  question  of  negligence  on  the  part  of  the  plaintiff, 
was  upon  the  plaintiff,  and  that  he  must  satisfy  the  jury  on 
this  point  before  he  could  recover. 

It  is  said  that  the  request  was  substantially  covered  by  the 
charge  and  the  subsequent  instructions.  1  do  not  think  that 
either  of  them  embraced  the  proposition.  They  related  mainly 
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to  the  effect  of  the  plaintiff's  negligence  in  producing  or  con- 
tributing to  the  injury.  Nor  did  the  directions  that  in  de- 
termining the  question  as  to  the  plaintiff's  negligence  the 
jury  should  look  at  all  the  facts  and  circumstances,  dispose 
of  tl  e  potnt. 

The  request  related  to  the  rule  to  be  adopted  in  weighing 
the  evidence  in  arriving  at  a  conclusion  in  regard  to  the  plain- 
tiff's negligence.  The  jury  had  received  no  instructions  upon 
this  point ;  and  in  a  case  nicely  balanced  as  this  was,  where 
they  might  be  hesitating  upon  the  question  as  to  the  weight 
of  the  evidence  as  to  the  plaintiff's  negligence,  they  may  very 
easily  have  been  misled  by  the  charge  made.  They  may  pos- 
sibly have  inferred  that  the  burden  of  proof  was  upon  the 
defendant  to  make  out  negligence  on  the  part  of  the  plaintiff. 
They  may  perhaps  have  drawn  such  an  inference  from  the  very 
fact  that  the  judge  refused  to  charge  that  the  burden  of  proof 
was  upon  the  plaintiff.  The  judge  had  not  distinctly  charged 
the  proposition  requested,  in  the  previous  part  of  his  charge. 
If  he  had  done  so  he  should  have  refused  the  request  upon 
that  ground,  lest  the  jury  should  have  been  misled  by  an  un- 
qualified refusal.  If  the  judge  had  charged  in  conformity 
with  the  request  made,  it  will  scarcly  be  denied  by  any  one 
that  he  would  have  charged  the  law  correctly.  I  think  the 
judge  should  have  charged  as  requested ;  that  he  erred  in 
refusing  to  do  so ;  and  for  this  error  a  new  trial  should  be 
granted,  with  costs  to  abide  the  event. 


HOGBBOOM,  J.  concurred. 
PECKHAM,  J.  expressed  no  opinion. 


New  trial  granted. 


[ALBANY  GENERAL   TERM,  December  1,  1862.     Hogeboom,   Peckham  and 
Jfitter,  Justices.] 
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The  parties  were  adjoining  proprietors  of  land  embracing  a  water-power  ;  th« 
plaintiff  owning  a  grist-mill,  and  the  defendants  owning,  together,  a  saw- 
mill ;  both  mills  being  supplied  with  water  drawn  from  the  same  source, 
by  means  of  dams,  gates,  &c.  and  a  channel  leading  therefrom  to  the  mill- 
pond.  In  1851,  H.,  the  then  owner  of  all  the  lands  and  mills  in  question, 
sold  to  the  plaintiff  that  portion  embracing  the  grist-mill  —  at  the  same 
time  executing  an  agreement  under  seal,  granting  to  the  plaintiff  the  first 
use  of  the  water  power,  to  run  the  grist-mill,  and  covenanting  that  he  would 
at  all  times  be  at  an  equal  expense  in  keeping  up  and  repairing  the  darns 
for  their  mutual  benefit,  so  as  to  run  both  the  grist-mill  and  the  saw-mill. 
H.  subsequently,  by  separate  deeds,  conveyed  to  the  defendants  the  saw- 
mill property,  subject  to  the  rights  and  privileges  previously  conveyed  to 
the  plaintiff.  The  complaint,  after  alleging  that  the  defendants,  either  as 
copartners,  tenants  in  common  or  joint  tenants,  were  owners,  occupants, 
possessors  &c.  of  a  saw-mill  on  the  opposite  side  of  the  mill-dam,  averred 
that  the  plaintiff  had  repaired  and  rebuilt  the  dam;  and  for  the  work  and 
labor  done,  the  plaintiff  claimed  to  recover,  and  demanded  that  the  defend- 
ants be  adjudged  to  pay  their  share  or  proportion  of  the  cost  and  expenses 
incurred  ;  and  asked  judgment  for  a  specific  sum. 

Held,  1.  That  the  defendants  took  their  deeds  subject  to  the  plaintiff's  rights  ; 
and  that  the  covenant  of  H.  to  share  in  the  repairs,  was  a  covenant  run- 
ning with  the  land,  and  by  the  transfer  of  the  grantor's  title  to  the  defend- 
ants, became  binding  upon  them,  notwithstanding  the  omission  of  the  word 
"  assigns,"  therein. 

2.  That  the  defendants,  being  tenants  of  the  mill  privilege  with  the  plain- 
tiff, and  enjoying  the  benefit  of  it,  were  upon  well  established  principles, 
independent  of  the  covenant  of  their  grantor,  bound  to  share  the  burden, 
and  to  contribute  their  share  or  proportion  towards  the  reparation  of  the 
dams. 

'.  That  the  plaintiff  had  made  out  a  case  in  his  complaint,  which,  under  the 
liberal  system  of  practice  prevailing  since  the  Code  of  Procedure,  could  be 
upheld,  and  that  a  nonsuit  was  improperly  granted. 

V  That  if  the  complaint  was  defective,  it  was  a  proper  case  for  allowing  an 
amendment,  on  terms. 


was  an  appeal  by  the  plaintiff  from  a  judgment  of 
L  nonsuit,  entered  by  direction  of  the  justice,  at  the  Sulli- 
van circuit  held  in  April,  1861.  The  action  was  brought  to 
recover  of  the  defendants  their  proportion  of  the  expense  in- 
curred by  the  plaintiff  in  maintaining,  building  and  repairing 
mill-dams,  gates,  bulkheads,  &c.  The  parties  are  adjoining 
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proprietors ;  the  plaintiff  owning  a  grist-mill ;  the  defend* 
ants  owning  together  a  saw-mill,  both  being  supplied  with 
water  drawn  from  the  Neversink  stream,  at  a  point  about  a 
mile  above,  by  means  of  certain  dams,  gates,  &c.  and  a  chan- 
nel leading  therefrom  to  the  mill-pond.  Originally  William 
M.  Hall  (the  person  from  whom  all  parties  derive  title) 
owrted  all  the  lands  and  mills  in  question  until  February  28, 
1851,  when,  in  consideration  of  $2300,  he  sold  to  the  plain- 
tiff that  portion  embracing  the  grist-mill.  Hall,  at  the  same 
time,  executed  an  agreement  in  writing  and  under  seal,  to 
the  plaintiff,  granting  to  .the  plaintiff,  among  other  things, 
•''  the  first  use  of  the  water  power  to  run  said  grist-mill,"  and 
therein  covenanted  that  he  "  would  at  all  times  be  at  an  equal 
expense  in  keeping  up  and  repairing  the  dams  for  their  mu- 
tual benefit,  so  as  to  run  both  the  plaintiff's  grist-mill  and 
the  defendant's  saw-mill."  By  deed  dated  February  1,  1852, 
Hall  conveyed  to  Prince,  with  other  lands,  an  undivided  one 
half  of  that  part  embracing  the  saw-mill,  subject,  however, 
to  the  rights  and  privileges  previously  conveyed  to  Denman. 
By  deed  of  the  same  date  of  the  deed  to  Prince,  Hall  con- 
veyed to  Misner  all  his  interest  in  the  saw-mill,  subject  in 
like  manner  to  the  rights  of  Denman.  The  plaintiff,  to  estab- 
lish his  cause  of  action  proved,  among  other  things,  as  follows  : 
Title,  use  and  possession  in  him  of  the  grist-mill  property ; 
a  grant  of  the  first  use  of  the  water,  by  Hall  to  the  plaintiff; 
a  covenant  by  Hall  to  share  the  burden  of  keeping  up  the 
dams  ;  title,  use  and  possession  of  the  saw-mill  in  the  defend- 
ants ;  that  both  mills  are  supplied  with  water  from  a  common 
source ;  repairing  of  dams,  &c.  by  the  plaintiff;  cost  of  re- 
pairing, &c.  $360 ;  notice  to  the  defendants  to  assist  in 
building  and  repairing  the  dams ;  refusal  of  the  defendants 
to  do  so  ;  a  demand  of  each  of  them  for  their  proportion  of 
the  expense  of  repairs  ;  joint  occupancy  and  use  of  the  saw- 
mill by  the  defendants  in  the  manufacture  of  lumber,  ever 
since  they  took  possession  in  1852  ;  that  for  the  first  two 
or  three  years  after  they  owned  and  operated  the  saw-mill, 
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they  assisted  in  repairing  and  keeping  up  the  dams ;  an  ad- 
mission of  indebtedness  from  each  defendant  of  $18.75  lot 
repairing  dams ;  that  the  quantity  of  water  is  made  available 
and  regulated  by  dams,  gates,  &c.  The  plaintiff  rested,  and 
the  defendants  moved  for  a  nonsuit,  upon  the  ground  that 
the  plaintiff,  under  the  evidence  given,  could  not  recover  upon 
the  complaint  as  framed  in  this  action.  The  court  granted 
the  motion;  to  which  ruling  and  decision  the  plaintiff's 
counsel  excepted.  The  plaintiff  then  moved  to  amend  the 
complaint  by  conforming  it  to  the  facts  proved.  This  motion 
the  court  denied,  and  the  counsel  for  the  plaintiff  excepted. 
The  plaintiff  then  made  several  offers  of  evidence,  not  mate- 
rial to  be  stated.  The  nonsuit  was  entered,  and  judgment 
was  docketed  for  the  costs.  The  plaintiff  appealed  from  the 
judgment  to  the  general  term, 

A .  J,  Parker,  for  the  plaintiff  and  appellant 

J.  H.  Reynolds,  for  the  defendants  and  respondents. 

By  the  Court,  MILLER,  J.  The  motion  for  a  nonsuit  on  the 
trial  of  this  case  was  granted  upon  the  ground  that  the  plain- 
tiff, under  the  evidence,  could  not  recover  upon  the  complaint 
as  framed,  in  this  action.  It  does  not  distinctly  appear  in 
what  respect  the  complaint  was  considered  as  insufficient  to 
sustain  the  action,  as  the  grounds  upon  which  the  motion  for 
a  nonsuit  was  based  are  not  stated.  It  is  perhaps  fair  to 
assume  that  it  must  have  been  either  upon  the  ground  that 
the  judge  considered  that  the  action  could  not  be  maintained 
against  the  defendants  jointly  ;  or,  as  the  parties  were  tenants 
in  common,  that  the  complaint  should  have  been  so  framed 
as  to  charge  them  as  in  an  action  for  an  accounting.  If  upon 
either  of  these  grounds  or  both  of  them,  the  nonsuit  was 
granted,  it  becomes  important  to  inquire,  in  the  first  place, 
what  the  allegations  were  in  the  complaint,  in  this  particular. 

A  reference  to  the  complaint  will  disclose  that  after  stating 
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the  plaintiff's  and  the  defendants'  title,  and  alleging  that  the 
defendants  either  as  copartners,  tenants  in  common  or  joint 
tenants,  were  owners,  occupants,  possessors  and  operators  of 
a  saw-mill  on  the  opposite  side  of  the  mill-dam,  it  avers  that 
the  plaintiff  repaired  and  rebuilt  the  dam,  and  for  the  per- 
formance of  the  work  and  labor  done  and  performed  he  claims 
to  recover,  and  demands  that  the  defendants  be  adjudged  to 
pay  their  share  or  proportion  of  the  cost  and  expense  incur- 
red, and  asks  judgment  for  a  specific  sum.  It  does  not  claim 
specifically  a  judgment,  but  that  the  defendants  pay  their 
share  or  proportion. 

In  this  connection  it  is  well  to  notice  that  in  the  convey- 
ance of  the  water-power  to  the  plaintiff  his  grantor  bound 
himself  and  his  legal  representatives  to  contribute  an  equal 
share  in  keeping  up  and  repairing  the  dams,  &c.,  and  in  the 
several  conveyances  to  the  defendants  the  rights  of  the  plain- 
tiff in  the  conveyance  to  him  are  expressly  reserved. 

The  defendants  took  their  deeds  subject  to  the  plaintiff's 
rights,  and  I  think  the  covenant  of  the  plaintiff's  grantor,  to 
share  in  the  repairs,  was  a  covenant  running  with  the  land, 
and  by  the  transfer  of  the  grantor's  title  to  the  defendants 
became  binding  upon  them.  (4  Kent's  Cora.  473.  Demarest 
v.  Willard,  8  Cowen,  206.  Norman  v.  Wells,  17  Wend.  148. 
Trustees  of  Watertoivn  v.  Cowen,  4  Paige,  510.  1  Smith's 
Leading  Gas.  in  Eq.,  H.  &  W.'s  ed.  of  1855,  116,  118,  122. 
A  lien  v.  Culver.  3  Denio,  285.)  Such  covenants  depend 
upon  the  privity  of  estate,  and  not  on  privity  of  contract,  and 
they  run  with  the  land  when  they  are  for  the  benefit  of  the 
estate,  and  not  for  a  mere  personal  benefit.  (Norman  v. 
Wells,  17  Wend.  136.  Vyvyan  v.  Arthur,  2  Dowl.  &  EyL 
670.  1  Barn.  &  Cress.  410.  Vernon  v.  Smith,  5  Barn,  d' 
Aid.  1.  Van  Eensselaer  v.  Bonesteel,  24  Barb.  365.) 

There  was  clearly  a  privity  of  estate  between  the  parties, 
and  the  covenant  to  repair  was  a  portion  of  the  original  con- 
sideration, and  was  executed  upon  the  sale  as  a  part  of  the 
same  transaction.  The  true  distinction  appears  to  be  that  if 
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the  covenant  is  made  on  the  sale  of  the  property,  in  a  case 
like  the  present,  it  runs  with  the  land.  (Hand  v.  Curtiss, 
19  Pick.  459,  464.)  The  omission  of  the  word  assigns,  in 
the  conveyance,  does  not  appear  to  be  material.  By  taking 
possession  the  assignee  subjects  himself  to  liability,  and  the 
covenant  binds  him  although  he  be  not  bound  by  the  express 
words.  (Norman  v.  Wells,  17  Wend.  149, 150, 153.  1  Smith's 
Lead.  Gas.  116.  Beddoe's  Ex'r  v.  Wadsworth,2l  Wend.  120. 
Fowler  v.  Poling,  2  Barb.  300.  Bally  v.  Wells,  3  Wils.  25.) 
The  covenant  in  question  running  with  the  land  bound  the 
defendants  as  the  grantees. 

I  am  also  inclined  to  the  opinion  that  the  defendants,  be- 
ing tenants  of  the  mill  privilege  with  the  plaintiff,  and  enjoy- 
ing the  benefit  of  it,  under  well  established  principles  were 
bound  to  share  the  burden  and  to  contribute  their  share  or 
proportion  towards  the  reparation  of  the  dams.  (  Willard's 
Eq.  Jur.  105,  106,  116.  Stevens  v.  Cooper,  1  John.  Ch.  430, 
431.  Campbell  v.  Mesier,  4  id.  335,  338,  339.)  Upon  es- 
tablishing a  proper  case,  one  tenant  in  common  or  joint  ten- 
ant can  compel  the  others  to  unite  in  the  expense  of  necessary 
reparation  of  a  house  or  mill.  (4  Kent,  370.) 

With  these  general  principles  laid  down,  it  remains  to  be 
considered  whether  the  plaintiff  made  out  a  case  in  his  com- 
plaint, which,  under  the  liberal  system  of  practice  that  has 
been  sanctioned  since  the  code  of  procedure  was  adopted,  can 
be  upheld.  By  section  274  of  the  code,  judgments  may  be 
entered  against  one  or  more  of  several  plaintiffs,  and  for  or 
against  one  or  more  of  several  defendants,  and  the  court  may 
determine  the  ultimate  rights  of  parties  as  between  them- 
selves. Under  this  provision  it  has  been  held  that  the  code 
has  modified  the  general  common  law  rule,  that  in  an  action 
upon  an  alleged  joint  contract  the  plaintiff  must  recover 
against  all  the  defendants  or  be  defeated  in  his  action. 
(Brumskill  v.  James,!  Kern.  294.)  In  Jacot  v.  Boyle,  (18 
How.  Pr.  Hep.  106,)  it  was  decided,  that  an  action  brought 
by  a  judgment  creditor  to  set  aside  as  fraudulent  and  void 
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several  and  separate  conveyances  of  real  estate  made  to  differ- 
ent parties  by  the  judgment  debtor,  so  that  the  plaintiff  can 
satisfy  his  judgment  out  of  such  property,  contains  but  one 
cause  of  action,  and  the  several  grantees  are  proper  parties 
defendants.  (See  also  Eldridge  v.  Sell,  12  Hoiv.  547  ;  The 
People  v.  Cram,  8  id.  151.)  The  next  section,  275,  provides 
that  the  court  may  grant  the  plaintiff  any  relief  consistent 
with  the  case  made  by  the  complaint,  and  embraced  in  the 
issue.  Would  it  not  have  been  entirely  consistent  with  the 
complaint  in  this  case,  and  with  the  facts  presented,  to  grant 
relief  against  each  of  the  defendants  separately,  if  it  appeared 
that  their  interests  were  divided  ?  Was  not  such  relief  fairly 
embraced  within  the  scope  of  the  complaint  ? 

In  the  case  of  Marquat  v.  Marquat  and  wife,  (12  N.  Y. 
Hep.  336,)  where  the  action  was  against  husband  and  wife, 
and  the  plaintiff  demanded  judgment  that  the  defendants  ex- 
ecute a  mortgage  upon  the  real  estate  of  the  wife  to  secure 
him  money  alleged  to  have  been  advanced  on  their  promise 
to  give  security,  and  for  such  other  and  further  relief  as  the 
court  should  deem  proper,  and  the  plaintiff  failed  to  prove  a 
case  entitling  him  to  the  relief  specifically  demanded,  but 
proved  that  the  husband  was  liable  to  him  for  the  moneys 
advanced,  it  was  held  that  the  court  might  give  judgment 
against  the  husband  and  dismiss  the  complaint  as  to  the  wife. 

In  Cole  v.  Reynolds,  (18  N.  Y.  Hep.  74,)  which  was  an 
action  between  partners  of  two  firms,  it  was  decided  that  in 
equity  it  was  enough  that  the  proper  parties  were  before  the 
court,  and  it  was  not  necessary  in  such  a  case  that  the  com- 
plaint should  propose  an  accounting  as  between  the  firms  or 
the  various  partners  ;  but  such  accounting  may  be  directed, 
if  facts  are  shown  that  would  render  it  inequitable  to  permit 
a  recovery  by  one  firm  against  the  other,  without  adjusting 
the  accounts  of  the  individuals  composing  it. 

In  Emery  v.  Pease,  (20  N.  Y.  Hep.  62,)  where  the  com- 
plaint contained  no  averment  that  the  parties  had  stated  an 
account,  but  set  forth  a  state  of  facts  showing  that  the  plain- 
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tiff  was  entitled  to  an  account,  and  tending  to  show  an  ac- 
count stated,  and  demanded  judgment  for  a  sum  certain 
as  an  ascertained  balance,  it  was  held  that  the  complaint 
should  not  be  dismissed ;  but  that  the  action  proceed  as  if 
the  plaintiff  had  asked  an  accounting  and  judgment  for  the 
amount  which  should  thereupon  be  found  due.  (See  also 
The  N.  T.  Ice  Co.  v.  The  N.  W.  Insurance  Co.  of  Oswego, 
23  N.  7.  Rep.  357,  359,  360 ;  Bidwell  v.  The  Astor  Mutual 
Ins.  Co.,  16  id.  263.) 

The  principle  established  is  that  relief  can  be  granted  con- 
sistent with  the  facts  stated,  although  not  specifically  de- 
manded ;  without  regard  to  the  old  distinction  between  law 
and  equity  which  has  been  abolished  by  the  code.  (See  §  69 
of  Code.")  Under  the  provisions  of  the  code  which  have  been 
cited,  and  the  liberal  rules  established  in  the  adjudicated 
cases,  to  which  I  have  referred,  I  see  no  great,  reason  why  the 
whole  case  could  not  be  heard  and  disposed  of.  The  parties 
were  all  before  the  court,  and  the  proof  was  sufficient  at  least 
to  show  that  the  plaintiff  had  a  right  of  action  against  the 
defendants,  separately  or  together.  If  they  were  liable  only 
separately,  or  if  their  proportions  of  the  expenses  of  the  re- 
pairs were  different,  the  specific  question  of  fact  might  be 
tried  by  a  jury,  and  an  accounting  ordered,  to  adjust  the 
amount  to  be  paid  by  each  of  the  defendants.  Such  relief 
was  consistent  with  the  complaint,  and  embraced  within  the 
issue,  and  I  think  that  the  nonsuit  was  improperly  granted 
by  the  judge. 

But  conceding  that  the  pleadings  were  defective,  it  seems 
to  me  that  there  was  no  such  variance  as  could  not  be  sup- 
plied under  the  liberal  provisions  of  the  code.  (§§  169-171.) 
There  was  no  pretense  that  the  opposite  party  was  misled ; 
and  I  think  it  would  have  been  a  proper  exercise  of  discretion 
to  allow  an  amendment  upon  such  terms  as  the  case  demand- 
ed. As,  however,  a  new  trial  must  be  granted  for  the  reasons 
already  given,  I  forego  any  further  discussion  of  this  point, 
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as  well  as  of  the  other  questions  raised  by  the  plaintiff's  counsel 
upon  the  argument. 

The  nonsuit  must  be  set  aside,  the  judgment  reversed  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

[ALBANY  GENERAL   TEBM,   December  1,    1862.    Hogehom,  Pecklmn  and 
Hitter,  Justices.] 


CARROLL  and  others  vs.  CONE. 

Where  money  is  deposited  with  a  banker  to  the  credit  of  another,  the  former 
becomes  indebted  to  the  latter,  for  the  amount,  payable  on  reasonable 
demand.  But  if  the  banker,  by  his  words  or  conduct,  denies  the  right 
of  the  depositor,  as  by  placing  the  deposit  to  the  credit  of  a  third  person^ 
he  thereby  becomes  presently  liable  to  an  action  for  the  amount,  without 
a  formal  demand. 

So  held  where  the  banker,  voluntarily,  and  without  authority  from  the 
depositor,  counted  out  the  amount  of  the  deposit,  in  bank  notes  and 
specie,  and  handed  it  to  a  sheriff  holding  an  execution  against  the  depos- 
itor, and  the  sheriff  levied  upon  the  money  and  sold  it. 

Held,  also,  that  the  money  thus  separated  by  the  banker  from  the  contents  of 
his  vault  was  his  property,  and  not  that  of  the  depositor,  and  was  not 
.liable  to  levy  under  an  execution  against  the  latter. 

Money  being  in  the  hands  of  the  defendant,  as  a  banker,  belonging  to  a  cor- 
poration, the  officers  of  the  corporation,  in  pursuance  of  authority  given 
them  by  a  resolution  of  the  board  of  directors,  transferred  and  assigned 
to  the  plaintiffs  all  claims  and  demands  which  the  company  might  have, 
for  such  money,  and  authorized  them  to  collect  the  same  for  their  own 
benefit  and  use.  Held  that  this  was  a  valid  transfer  of  all  the  rights  of 
the  corporation  in  respect  to  the  money  in  deposit. 

Held,  also,  that  it  was  no  objection  to  the  validity  of  such  assignment  that  it 
was  dated  and  executed  by  one  of  the  officers  signing  it,  in  anticipation 
of  the  resolution  authorizing  it ;  it  not  being  executed  by  the  other  officer, 
or  delivered,  until  after  the  passage  of  the  resolution. 

Where  the  board  of  directors  of  a  rail  road  corporation,  by  resolution., 
directed  that  a  claim  held  by  the  corporation  should  be  transferred  to 
certain  persons  specified,  and  that  the  "proper  officers"  should  execute 
the  requisite  assignment ;  it  was  held  that  it  was  to  be  presumed,  in  the 
absence  of  proof  to  the  contrary — at  least  in  favor  of  third  persons  dealing 
with  the  company — that  the  president  and  secretary  were  the  proper 
officers  for  that  purpose. 


MONROE— DECEMBER,  1862.  921 


Carroll  v.  Cone. 


ON  the  10th  day  of  September,  1859,  the  Genesee  Valley 
Rail  Road  Company  leased  their  road  to  the  Buffalo, 
New  York  and  Erie  Rail  Road  Company.  By  the  terms  of 
the  lease  $200  per  month  of  the  rents  were  appropriated  to 
pay  laborers  for  work  before  then  performed  in  the  construc- 
tion of  the  road.  On  the  27th  day  of  September,  1859,  the 
board  of  directors  of  the  Genesee  Valley  Rail  Road  Com- 
pany, by  resolution,  pledged  the  moneys  thus  appropriated 
to  pay  laborers,  to  any  person  who  would  advance  the  money 
for  that  purpose.  On  the  faith  of  this  resolution,  the  plain- 
tiffs advanced  the  sum  of  $300,  which  was  appropriated  to 
pay  the  laborers.  The  money  was  raised  on  a  note  made  by 
the  plaintiffs  payable  in  New  York,  which  the  defendant 
discounted.  The  note  fell  due  about  the  3d  day  of  Decem- 
ber, 1859,  when  North,  one  of  the  plaintiffs  and  president 
of  said  company,  for  the  purpose  of  paying  the  note,  made 
his  draft  on  the  Buffalo,  New  York  and  Erie  Rail  Road 
Company,  for  $300,  and  delivered  it  to  the  defendant  for 
collection,  who  shortly  after  received  a  draft  for  $298.50,  the 
proceeds  of  the  draft  so  delivered  to  him.  In  the  meantime 
the  note  was  paid  in  New  York  by  the  plaintiffs,  or  by  another 
person  for  them.  North  directed  the  defendant  to  place  the 
money  to  the  credit  of  the  said  company,  until  he  should 
see  others  of  the  plaintiffs,  which  he  accordingly  did.  The 
sheriff  of  Livingston  county  had  an  execution  against  said 
rail  road  company  with  which  he  called  on  the  defendant, 
and  made  a  demand  of  the  money.  The  defendant  counted 
out  $298  in  bank  bills  and  fifty  cents  in  specie,  and  put  the 
same  in  a  package  by  itself,  and  the  sheriff  made  a  levy  upon 
it,  and  indorsed  his  levy  on  the  execution,  and  afterwards 
sold  the  same  on  the  execution.  In  December,  1859,  the 
plaintiffs  demanded  the  money  of  the  defendant,  who  refused 
to  pay  it.  February  1,  1860,  the  directors  of  the  Genesee 
Valley  Rail  Road  Company,  by  resolution,  directed  an  assign- 
ment to  be  made  to  the  plaintiffs  of  all  their  claim  to  the 
money  in  the  hands  of  Cone,  and  of  any  cause  of  action 
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against  him ;  and  that  "the  proper  officers"  execute  the  same 
The  assignment  was  dated  January  11,  but  was  not  in  fact 
executed  till  after  February  1,  1860,  but  before  the  com- 
mencement of  the  action.  The  action  was  brought  to  recover 
the  money  from  the  defendant,  and  the  plaintiffs  recovered 
judgment  for  the  money  and  interest.  This  judgment  was 
affirmed  at  special  term,  and  the  defendant  appealed. 

Scott  Lord,  for  the  appellant. 

Hastings  &  Binyliam,  for  the  respondents. 

By  the.  Court,  JAMES  C.  SMITH,  J.  I  think  this  case  was 
disposed  of  correctly,  at  the  circuit.  Even  if  it  be  assumed, 
in  accordance  with  the  claim  made  by  the  defendant,  that 
the  money  received  by  him  as  the  avails  of  the  draft  of  the 
president  of  the  Genesee  Valley  Rail  Road  Company,  was 
the  property  of  the  company,  and  not  of  the  plaintiffs,  yet 
it  seems  to  me  clear  that  prior  to  the  time  of  the  commence- 
ment of  this  suit  the  company  transferred  all  their  rights  in 
respect  to  the  money  to  the  plaintiffs. 

The  assignment  to  the  plaintiffs,  executed  by  the  president 
and  secretary  of  the  company,  in  pursuance  of  authority  oon- 
conferred  by  a  resolution  of  the  board  of  directors,  on  the  1st 
of  February,  1860,  in  terms  transferred  to  the  plaintiffs  "all 
and  any  claims  and  demands  which  said  company  may  have 
for  the  avails  of  said  draft,  so  received  by  said  Cone,"  and 
expressly  authorized  them  "to  collect  the  same  for  their  own 
benefit  and  use." 

It  is  insisted  by  the  defendant  that  the  assignment  was 
unauthorized,  as  it  appears  to  have  been  executed  several 
days  before  the  adoption  of  the  resolution.  This  argument 
is  based  upon  the  circumstance  that  the  assignment  is  dated 
on  a  day  prior  to  that  on  which  the  resolution  was  passed ; 
but  it  is  answered  by  the  fact  that  one  of  the  officers  did  not 
sign  the  assignment  until  after  the  adoption  of  the  resolu- 
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tion,  and  as  the  signature  of  both  was  essential  to  its  validity 
it  could  not  have  been  delivered  till  after  that  time.  The 
circumstance  that  it  was  dated  and  signed  by  the  other 
officer  in  anticipation  of  the  action  of  the  directors,  is  of  no 
consequence. 

It  is  also  urged  by  the  defendant  that  it  does  not  appear 
that  the  president  and  secretary  were  the  "proper  officers" 
to  execute  the  assignment.  But  I  think  it  is  to  be  presumed, 
in  the  absence  of  proof  to  the  contrary,  at  least  in  favor  of 
third  persons  dealing  with  the  company,  that  they  were  the 
proper  officers  for  that  purpose,  and  that  they  acted  in  pur- 
suance of  the  authority  conferred  by  the  resolution. 

There  is  no  question  but  that  the  assignment,  if  properly 
executed,  was  sufficient  to  transfer  to  the  plaintiff  all  the 
rights  of  the  company  against  the  defendant,  in  respect  to 
the  avails  of  the  draft.  The  avails  consisted  of  money,  and 
that  having  been  deposited  with  the  defendant  as  a  banker, 
to  the  credit  of  the  company,  he  of  course  became  thereby 
indebted  to  them  for  its  amount,  payable  on  reasonable  de- 
mand. It  does  not  appear  that  a  demand  of  payment  was 
made  by  the  company  before,  or  by  the  plaintiffs  after  tin- 
assignment  •  but  if  the  defendant,  by  his  words  or  conduct, 
denied  the  right  of  the  depositor,  as,  for  instance,  by  placing 
the  deposit  to  the  credit  of  a  third  person,  he  thereby  became 
presently  liable  to  an  action  for  the  amount,  without  a  formal 
demand.  I  think  that  effect  resulted  from  the  defendant's 
agency  in  the  transaction  with  the  sheriff,  shortly  after  the 
money  was  deposited,  and  before  the  assignment  to  the  plain- 
tiffs. That  transaction  was  simply  an  attempt  by  the  sheriff, 
by  virtue  of  an  execution  which  he  held  against  the  company, 
to  levy  upon  the  debt  owing  to  them  by  the  defendant ;  and 
to  enable  him  to  do  so,  the  defendant,  voluntarily  and  with- 
out authority  from  the  company,  counted  out  the  amount  of 
the  debt,  in  bank  bills  and  specie,  and  handed  it  to  the  sheriff. 

In  this,  the  defendant  clearly  did  not  act  in  obedience  to 
any  requirement  of  the  law.  The  money  thus  separated  by 
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him  from  the  contents  of  his  vault  was  his  property,  and  not 
that  of  the  company,  and  was  not  liable  to  levy  under  a» 
execution  against  them.  (6  Cowen,  494.) 

He  now  insists,  however,  that  the  transaction  was  not 
an  attempt  to  levy  on  the  money,  but  was  a  payment  by  him 
upon  the  execution,  under  section  293  of  the  Code  of  Pro- 
cedure. This  claim  is  not  supported  by  the  evidence.  It 
does  not  appear  that  a  receipt  was  given  by  the  sheriff,  as 
required  by  the  statute,  or  that  the  bank  bills  were  indorsed 
on  the  execution,  or  in  any  manner  applied  to  its  payment ; 
or  that  there  was  any  agreement  or  understanding  as  to  the 
amount  for  which  they  should  be  applied.  On  the  contrary 
it  clearly  appears  that  the  transaction  was  regarded  by  the 
parties  as  a  levy.  The  sheriff  testifies:  "I  went  into  the 
bank  and  inquired  of  the  defendant  if  there  was  any  money 
there,  belonging  to  the  company.  He  said  there  was  $298.50. 
I  told  him  I  had  an  execution,  and  asked  him  for  the  money. 
He  handed  it  to  me  and  I  levied  on  it,  and  afterwards  sold  it." 
The  defendant's  testimony  is  equally  explicit  on  this  point. 
He  states  in  substance  that  when  the  sheriff  said  he  had  an 
execution  and  demanded  the  money,  witness  sent  for  the 
president  of  the  company,  and  told  him  the  money  was  levied 
on  ;  that  he  set  apart  the  money,  and  handed  it  to  the  sheriff, 
and  that  at  the  request  of  the  sheriff  he  put  a  wrapper  around 
it,  indorsed  a  memorandum  of  the  levy  upon  it,  and  placed 
it  in  his  vault,  where  it  remained  till  the  sheriff  called  and 
took  it  away. 

The  idea  that  the  parties  intended  an  absolute  payment 
is  also  repelled  by  the  fact  that  the  defendant  received  a  bond 
of  indemnity. 

There  is  no  ground  for  claiming  that  the  plaintiffs  are 
estopped  by  the  conduct  of  Mr.  North  at  the  time  of  the 
attempted  levy.  In  the  view  thus  far  taken  of  the  case,  the 
plaintiffs  then  had  no  interest  in  the  matter.  Mr.  North 
was  acting  as  the  president  of  the  company,  and  as  such  he 
objected  to  the  transaction. 
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As  the  considerations  above  presented  lead  to  the  conclu- 
sion that  the  plaintiffs  are  entitled  to  recover,  it  is  unneces- 
sary to  inquire  whether  the  action  may  be  maintained  upon 
either  of  the  other  grounds  discussed  on  the  argument. 

The  order  denying  a  new  trial  should  be  affirmed. 

Ordered  accordingly. 

[MOVBOB  GENERAL  TEEM,  December  1,  1862.  Johnson,  J.  C.  Smith  and 
Wettet,  Justices.] 


37a  23  Jj 

MYBON  ADAMS  and  MARCUS  ADAMS  vs.  JONATHAN  WAD- 
HAMS,  impleaded  &c. 

One  who  takes  an  assignment  of  the  interest  of  the  vendee  in  a  contract  for 
the  sale  and  purchase  of  land,  and  enters  into  possession,  is  not  personally 
liable  to  pay  the  moneys  thereafter  to  become  due  on  the  contract,  without 
an  agreement  to  pay  them,  express  or  implied. 

But  where,  by  the  terms  of  the  written  agreement  by  which  a  vendee 
assigned  his  interest  in  the  contract  to  another,  the  assignee  expressly 
agreed  to  "  assume  the  payment  of  a  claim  of  $312  and  interest,  to  the 
heirs  "  of  the  vendor  ;  Held  that  it  was  fairly  to  be  presumed  that  the 
claim  thus  referred  to  was  the  purchase  money  unpaid  upon  the  contract  ; 
it  not  appearing  that  the  vendee  was  otherwise  'indebted  to  the  vendor,  or 
his  heirs.  And  that  upon  snch  promise  the  heirs  of  the  vendor,  might 
maintain  an  action  against  the  assignee,  and  recover  the  amount  which  he 
had  agreed  to  pay. 

Where  the  contract  of  sale  expressly  provides  that  all  payments  shall  be 
made  previously  to  the  execution  of  the  deed,  it  is  not  necessary  for  the 
vendor  to  convey,  or  offer  to  convey,  before  bringing  suit. 


is  an  action  upon  a  contract  for  the  sale  of  lands  in 
A  the  town  of  Ogden,  in  the  county  of  Monroe,  executed 
between  Abner  Adams,  of  the  first  part,  and  John  L.  Green, 
of  the  second  part,  dated  November  5,  1847.  The  complaint, 
after  alleging  the  execution  of  the  contract,  sets  forth  the 
decease  of  Abner  Adams  in  the  year  1848,  and  that  he  left 
a  will  whereby  he  devised  the  lands  in  question  to  the  re- 
spondents, and  made  Myron  Adams  his  executor.  The  com- 
VOL.  XL.  15 
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plaint  states  that  Green  entered  into  possession,  and  afterwards 
.sold  and  assigned  all  his  interest  in  the  contract  to  the  ap- 
pellant Wadhams,  and  demands  judgment  against  Grreen  and 
Wadhams  for  any  amount  which  ma}'  be  found  to  be  due  upon 
the  contract.  Upon  the  trial,  after  proof  of  the  contract  and 
the  facts  of  the  decease  of  Abner  Adams,  and  of  his  will, 
the  respondents,  under  objection  from  the  appellant,  proved 
and  read  in  evidence  an  instrument  "between  "Green  and  Wad- 
hams,  dated  April  20,  1855,  whereby  the  former  transferred 
to  the  latter  all  his  interest  in  said  contract,  and  whereby  the 
latter,  in  consideration  thereof,  agreed,  among  other  things, 
"to  assume  the  payment  of  three  (hundred?)  and  twelve 
dollars  and  interest  from  the  first  day  of  January,  1855,  to 
the  heirs  of  Abner  Adams."  This  action  was  brought  for 
the  last  instalment  due  upon  the  contract.  For  the  previous 
instalments  a  judgment  had  been  obtained  against  Wadhams, 
by  the  executor  of  the  vendor,  which  was  paid  by  the  de- 
fendant therein.  The  referee,  before  whom  the  cause  was 
tried,  reported  in  favor  of  the  respondents,  and  ordered  judg- 
ment against  Green  and  Wadhams  for  $160.55,  and  costs. 
From  that  judgment  Wadhams  appealed. 

Geo.  Gr.  Hunger,  for  the  appellant. 
D.  C.  Hyde,  for  the  respondents. 

By  the  Court,  JAMES  C.  SMITH,  J.  It  seems  to  me  diffi- 
cult, upon  the  facts  found  by  the  referee,  to  sustain  his  con- 
clusion that  the  defendant  Wadhams  is  personally  liable  for 
the  amount  unpaid  on  the  contract  between  his  co-defendant 
Green  and  Abner  Adaru«.  He  finds,  simply,  that  in  April, 
1855,  Wadhams  took  from  Green  an  assignment  of  his  inter- 
est in  the  contract,  and  thereupon  entered  into  and  continues 
in  possession  of  the  premises.  He  does  not  find  that  Wad- 
hams  agreed  to  pay  the  moneys  thereafter  to  become  due  on 
the  contract ;  and  without  an  agreement  to  that  effect,  express 
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or  implied,  I  do  not  think  he  would  be  liable  to  pay  th--in. 
(Stebbins  v.  Hall,  29  Barb.  524.  Belmont  v.  Uoman,  22 
N.  Y.  Rep.  438.) 

But  on  looking  into  the  evidence, '  it  appears  that  by  the 
termg  of  the  written  agreement  by  which  Green  assigned  his 
interest  in  the  contract  to  Wadhams,  the  latter  expressly 
agreed  to  assume  the  payment  of  a  claim  of  $312  and  interest 
from  the  1st  day  of  January,  1855,  to  the  heirs  of  Abner 
Adams."  It  is  perhaps  fairly  to  be  presumed  that  the 
"  claim"  thus  referred  to,  was  the  purchase  money  unpaid 
upon  the  contract,  as  it  does  not  appear  that  Green  was  oth- 
erwise indebted  to  Adams  or  his  heirs.  Upon  this  promise 
the  plaintiffs,  who  are  the  sons  of  Abner  Adams  and  for  aught 
that  appears  his  only  heirs,  may  maintain  an  action  against 
Wadhams.  (Lawrence  v.  Fox,  20  N.  T.  Rep.  268.  Burr 
v.  Beers,  24  id.  178.)  Their  right  to  recover  is  limited, 
however,  to  the  amount  which  Wadhams  agreed  to  pay,  and 
from  that  should  be  deducted  all  payments  which  he  has 
since  made  thereon,  or  upon  the  judgment  which  was  proved 
before  the  referee.  Thus  modified,  I  think  the  judgment 
below  should  be  allowed  to  stand ;  but  "unless  the  plaintiffs 
consent  to  reduce  it  in  accordance  with  the  foregoing  direc- 
tions, it  should  be  reversed,  so  far  as  it  charges  Wadhams 
personally,  and  as  to  him  there  should  be  a  new  trial. 

The  plaintiff's  right  of  action,  to  this  extent,  is  not  affected 
by  the  judgment  recovered  by  the  executor  of  Adams  against 
Wadhams,  for  the  reason  that  at  the  time  when  -the  suit  was 
commenced  in  which  that  judgment  was  obtained,  the  la-- 
instalment,  which  is  all  that  the  plaintiff  now  claims  to  re- 
cover, had  not  become  due,  and  therefore  was  not  merged  in 
the  judgment.  The  judgment,  which  was  taken  by  default, 
was  unintentionally  docketed  for  a  larger  sum  than  was  due 
when  the  suit  was  commenced,  but  the  error  was  afterwards 
rectified  by  mutual  consent ;  the  defendant  paid  the  correct 
amount,  and  the  judgment  was  discharged  by  the  return  of 
an  execution  satisfied  in  full.  I  see  no  valid  legal  objection 
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to  his  paying  the  balance  of  the  sum  assumed  by  him  in  his 
contract  with  Green. 

As  the  contract  expressly  provides  that  all  payments  shall 
be  made  previously  to  the  execution  of  a  deed,  it  was  not 
necessary  for  the  plain  tiffs  to  convey,  or  offer  to  convey,  be- 
fore bringing  suit. 

Ordered,  that  judgment  be  reversed,  unless  the  plaintiffs 
consent  to  reduce  it  in  accordance  with  the  above  directions. 

[MONROE  GENERAL  TERM,  December  1,  1862.  Johnson,  J.  C.  Smith  and 
Wette*,  Justices.] 


MILLER,  trustee,  &c.  vs.  DECKER. 

Where,  in  an  action  for  trespass  on  land,  the  plaintiff  proves  title  in  hhnself, 
and  at  least  a  constructive  possession,  and  that  the  defendant  had  knowledge 
that  he  was  cutting  timber  on  the  plaintiff's  land ;  and  there  is  no  evidence 
to  show  any  right  in  the  defendant,  and  no  connection  with  a  stranger  who 
claimed  title ;  the  defendant,  being  a  mere  intruder,  cannot  prove  title  in  a 
third  person,  for  the  purpose  of  defeating  the  action. 

But  evidence  that  another  person  is  in  possession  is  admissible,  for  the  pur- 
pose of  rebutting  and  contradicting  the  evidence  given  by  the  plaintiff,  of 
constructive  possession  in  himself;  although  such  possession  in  a  stranger 
is  not  set  up  as  a  special  defense  in  the  answer.  GOULD,  J.  dissected. 

THIS  case  was  tried  at  the  Sullivan  circuit,  in  September, 
1861,  before  the  justice  holding  the  circuit  and  a  jury. 
The  complaint  alleged  that  the  plaintiff  was  possessed  and 
the  owner  in  fee  simple  of  forty-two  acres  of  land,  situated 
in  the  town  of  Neversink  in  the  county  of  Sullivan,  and  that 
the  defendant  wrongfully  entered  said  lands  and  cut  and 
removed  bark  and  timber  therefrom,  and  converted  the  same 
to  his  own  use,  for  which  the  plaintiff  claimed  to  recover 
damages.  The  answer  denied  each  and  all  the  allegations 
made  in  the  complaint,  and  alleged  that  the  defendant  was 
in  possession  of  the  lands  at  the  time  the  acts  alleged  were 
committed,  and  was  and  is  the  owner  of  the  said  lands.  It 
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also  alleged  that  the  acts  were  done  by  the  plaintiff's  consent 
Evidence  was  introduced  showing  that  the  plaintiff  had 
title  to  and  constructive  possession  of  the  premises,  and  that 
the  defendant  had  knowledge  that  the  plaintiff  was  the  owner, 
and  that  he  was  cutting  the  timber  upon  the  plaintiff's  land. 
The  defendant  sought  to  justify  under  a  license  from  the 
plaintiff's  agent. 

As  evidence  of  his  title  when  the  trespass  was  committed, 
the  plaintiff  proved  the  following  facts :  That  on  the  12th 
of  February,  1810,  the  title  to  the  whole  of  farm  lot  265  was 
in  John  Hunter  and  his  wife  Elizabeth.  That  on  the  6th  of 
November,  1846,  John  Hunter  and  Elizabeth  his  wife  exe- 
cuted to  John  Hunter,  jun.  a  deed  (with  a  declaration  of 
trust,  &c.)  describing,  with  other  lands,  the  said  lot  265. 
To  meet  this  evidence  of  title  in  the  plaintiff,  the  defendant 
proposed  to  put  in  evidence  a  lease  executed  September  1st, 
1818,  (more  than  28  years  prior  to  the  execution  of  the  deed 
from  Hunter  and  wife  to  John  Hunter,  jun.)  by  the  same 
grantors  to  one  James  D.  Winne,  conveying  in  fee  simple  to 
said  Winne  and  his  heirs  forever  the  whole  of  the  same  lot ; 
and  proposed,  in  addition  thereto,  to  put  in  evidence  other 
deeds,  conveying  the  same  lands,  from  said  Winne  and  his 
grantees  to  James  Decker ;  and  also  offered  to  prove  that  the 
land  had  been  occupied  by  the  said  Winne  and  his  grantees, 
under  the  said  lease  from  Hunter  and  wife,  ever  since  the  1st 
day  of  September,  1818,  to  the  day  of  the  trial  of  this  action. 

The  evidence  thus  offered  was  objected  to  by  the  plaintiff, 
on  the  following  grounds :  1st.  That  it  was  not  competent 
for  the  defendant  to  prove  title  in  a  third  person  for  the  pur- 
pose of  defeating  this  action,  unless  the  defendant  could 
connect  himself  with  the  title.  2d.  That  the  pleadings  did 
not  allege  title  in  a  third  person.  The  court  excluded  the 
evidence  and  the  defendant  excepted.  The  defendant  then 
renewed  the  same  propositions,  and  offered  to  show  title  and 
possession  in  James  Decker  -in  the  manner  aforesaid,  for  the 
specific  purpose  of  rebutting  the  evidence  of  constructive 
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possession  given  by  the  plaintiff.  The  court  excluded  the 
evidence,  and  the  defendant  excepted.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $371.25.  A  bill  o£  excep- 
tions was  settled,  which  the  justice  ordered  to  be  heard  in 
the  first  instance  at  a  general  term. 

J.  K.  Porter,  for  the  plaintiff  and  respondent. 
A.  J.  Colvin,  for  the  defendant  and  appellant. 

MILLER,  J.  The  defendant,  on  the  trial  of  this  cause, 
offered  to  show  title  to  the  premises,  upon  which  the  alleged 
trespasses  were  committed,  out  of  the  plaintiff,  under  a  lease 
executed  by  the  plaintiff's  grantor  prior  to  the  conveyance 
under  which  the  plaintiff  claimed  ;  and  that  they  had  been 
occupied  by  the  lessee  and  his  grantees,  under  the  lease,  up 
to  the  time  of  the  trial.  The  evidence  was  objected  to  by  the 
plaintiff  and  excluded  by  the  judge.  The  same  proposition 
was  renewed  afterwards,  for  the  purpose  of  rebutting  the 
evidence  of  constructive  possession  given  by  the  plaintiff,  and 
the  same  ruling  was  made  by  the  judge.  The  defendant 
excepted  to  the  decisions  of  the  judge. 

The  evidence  offered  by  the  defendant  presents  two  ques- 
tions :  First.  Was  it  proper  for  the  defendant  to  show  title 
in  a  third  person  without  connecting  himself  with  it,  and 
without  alleging  it  in  his  answer  ?  Second.  Was  the  evi 
dence  offered  proper  as  rebutting  the  evidence  given  by  the 
plaintiff  of  constructive  possession  ? 

I.  As  to  the  first  question,  I  am  of  the  opinion  that  as  the 
testimony  stood,  the  evidence  was  not  competent  for  the  pur- 
pose of  showing  title  out  of  the  plaintiff.  It  is  a  general 
rule  that  proof  of  actual  possession,  even  although  it  be 
wrong,  is  sufficient  to  support  the  action  of  trespass,  against 
a  mere  stranger  or  wrongdoer,  who  has  neither  title  nor 
authority  from  the  legal  owner.  (2  Greeril.  Ev.  597,  §  618. 
2  Sand,  on  PL  and  Ev.  865,  866.  2  Ph.  Ev.  185.  1  Cowen 
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and  Hill's  Notes,  353.)  Mere  prior  occupancy  is  sufficient  to 
•  liable  the  plaintiff  to  recover  in  trespass  against  all  except 
such  as  can  prove  an  older  and  a  better  title  in  themsrlv'-s. 
(2  Stark.  Ev.  802,  803,  819.  Jackson  v.  Harder,  4  John. 
202.)  Upon  the  trial  of  the  cause  the  plaintiff  proved  title 
in  himself  to  the  premises  where  the  alleged  trespasses  \\vr<; 
committed,  and  a  constructive  possession  which  gave  him  a 
right  of  action.  The  defendant  claimed  no  title  or  pose> 
in  himself  or  any  third  party,  under  whom  he  claimed ;  and 
the  cause  up  to  the  time  of  the  defendant's  offers  of  evidence, 
appears  to  have  been  tried  somewhat  upon  the  assumption 
that  the  plaintiff  was  the  owner,  and  in  the  constructive 
possession,  of  the  premises,  and  that  the  defendant  had 
knowledge  that  the  plaintiff  was  the  owner  and  that  he  was 
cutting  timber  upon  the  plaintiff's  premises.  The  defendant 
sought  to  justify  his  acts  under  a  license  from  the  plaintiff's 
agent,  and  so  far  as  either  title  or  possession,  was  concerned 
the  defendant  occupied  the  position  of  a  mere  intruder. 

With  proof  that  the  plaintiff  had.  title  and  at  least  a  con- 
structive possession,  and  that  the  defendant  had  knowledge 
that  he  was  cutting  on  the  plaintiff's  premises,  and  with  no 
evidence  to  show  any  right  in  the  defendant  and  no- connec- 
tion with  a  stranger  who  claimed  title,  I  think  the  defendant 
was  a  mere  intruder,  and  the  evidence  offered  would  not,  un- 
der the  circumstances,  justify  or  excuse  the  act,  or  present  an 
available  defense. 

II.  An  answer  to  the  second  question  must,  I  think,  de- 
pend very  much  upon  a  decision  of  tha  point  urged,  that  in 
order  to  be  made  available  it  should  have  been  set  up  as  a 
special  defense  ia  the  answer,  and  that  a  general  denial  is 
insufficient.  I  have  refrained  from  an  examination  of  this 
question  under  the  first  inquiry,  because  it  was  manifestly 
clear  that  the  objection  to  the  evidence  could  be  sustained 
upon  the  grounds  which  I  have  in  that  connection  discussed. 

Many  of  the  cases  cited  to  sustain  the  doctrine  that  the 
proof  offered  was  not  admissible  under  the  pleadings,  have 
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DO  direct  bearing  upon  the  question  now  considered,  and  I 
shall  therefore  confine  myself  to  a  discussion  of  such  of  them 
only  as  in  my  judgment  affect  the  point  involved. 

In  Walrod  v.  Bennett,  (6  Barb.  145,)  it  was  decided  that  an 
averment  in  an  answer  that  the  plaintiffs  were  not  joint  own- 
ers of  the  goods  sued  for,  was  material,  and  new  matter  which 
required  a  reply.  The  decision  was  put  upon  the  ground 
that  it  showed  a  defect  of  parties  and  was  specially  provided 
for  by  the  code.  I  do  not  discover  that  it  has  any  particular 
bearing  upon  the  point  here  presented. 

In  Squires  v.  Seivard,  (16  How.  Pr.  479,)  the  action  was 
for  unlawfully  breaking  into  the  close  of  the  plaintiff,  and 
there  was  a  general  denial  in  the  answer.  The  general  term 
reversed  the  decision  of  the  special  term,  directing  the  clerk 
to  adjust  the  costs  of  the  plaintiff  upon  the  ground  that  title 
came  in  question.  The  complaint  did  not  allege  possession. 
Marvin,  J.  says :  "  The  complaint  was  in  the  usual  form,  and 
title  to  real  property  is  not  raised  by  such  a  complaint,  in  the 
sense  of  the  statute."  No  question  arose  like  the  one  now 
presented. 

In  Paddock  v.  Wing,  (16  How.  Pr.  Rep.  547,)  which  was 
an  action  for  taking  and  converting  personal  property,  from 
the  possession  of  the  plaintiff,  the  defendant  alleging  that  it 
was  taken  on  execution  in  his  favor,  it  was  held  that  the  de- 
fendant could  not  on  the  trial  introduce  evidence  to  show 
that  the  property  never  belonged  to  the  plaintiff  but  that  the 
witness  was  the  owner  of  it,  for  the  purpose  of  showing  that 
the  plaintiff  was  not  Ahe  real  party  in  interest,  and  that  the 
plaintiff  being  in  possession  had  an  interest  in  it,  so  that  he 
could  maintain  that  action  against  a  stranger  or  a  naked 
wrongdoer.  It  will  be  observed  that  no  question  was  here 
made  as  to  controverting  the  plaintiff's  possession.  These 
are  the  principal  cases  in  point  relied  upon  by  the  plaintiff, 
and  I  think  it  may  be  said  that  none  of  them  bear  directly 
upon  the  question  whether  the  evidence  was  admissible  to 
rebut  the  plaintiff's  evidence  of  possession. 
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I  will  refer  briefly  to  some  of  the  authorities  which  seem  to 
sustain  a  different  doctrine  than  that  contended  for.  In 
Stoddard  v.  Onondaga  Annual  Conference,  (12  Barb.  575,) 
Johnson,  J.  lays  down  the  rule  that  "  every  matter  of  fact 
which  goes  to  defeat  the  cause  of  action  and  which  the  plain- 
tiff is  not  under  the  necessity  of  proving,  in  order  to  make 
out  his  case,  must  be  alleged  in  the  answer,  there  being  no 
general  issue  under  which  it  may,  be  proved.  This  is  new 
matter."  In  the  case  at  bar  it  was  also  assumed  to  be  abso- 
lutely essential  for  the  plaintiff  to  show  either  an  actual  or 
constructive  possession,  and  that  without  such  proof  the  ac- 
tion could  not  be  maintained. 

In  Robinson  \.  Frost,  (14  Barb.  537,)  it  was  held  that  in 
an  action  for  the  conversion  of  personal  property,  similar  to 
the  former  action  of  trover,  an  answer  which  denies  each  and 
every  allegation  in  the  complaint  is  a  denial  not  only  of  the 
conversion,  but  of  the  plaintiff's  title ;  and  under  it  evidence 
that  the  plaintiff  had  no  title  is  admissible.  In  Corwin  v. 
Corwin,  (9  Barb.  219,)  it  was  held  that  in  an  action  to 
recover  lands,  where  the  plaintiff  claims  the  lawful  title,  the 
defendant  may  controvert  the  allegation  of  title  in  express 
words,  or  may  set  forth  facts  to  show  that  the  plaintiff  has 
not  the  title ;  but  by  omitting  to  put  the  title  in  issue  by  a 
general  or  specific  denial,  he  takes  upon  himself  the  burden 
of  stating  facts  in  his  answer  which  taken  to  be  true  are  suffi- 
cient to  show  that  the  plaintiff  has  no  title.  [See  also  Scher- 
merhorn  v.  Van  Allen,  18  Barb.  29 ;  Andrews  v.  Bond, 
16  id.  633.) 

After  discussing  the  authorities  in  reference  to  an  answer 
alleging  that  the  plaintiff  is  not  the  real  party  in  interest,  and 
what  it  should  contain,  the  learned  author  of  Van  Sant- 
voord's  Pleading  lays  down  the  following  rule :  "  Where  an 
action  respecting  property,  personal  or  real,  is  sought  to  be 
sustained  on  a  mere  general  allegation  of  possession  and 
property  or  ownership,  this  may  be  put  in  issue  by  a  denial, 


234  CASES  IN  THE  SUPREME  COURT. 

Miller  r.  Decker. 

without  setting  up  in  the  answer  facts  going  to  show  that 
some  other  person  is  in  the  possession  or  ownership ;  for  the 
plaintiff  must  prove  his  allegations,  and  the  defendant  under 
a  denial  may  controvert  them."  (  Van  Sant.  PL  79,  409,  410. 
See  also  Heine  v.  Anderson,  2  Duer,  318.)  It  will  be  ob- 
served that  the  authorities  last  cited  appear  to  sustain  the 
doctrine  that  even  a  general  allegation  of  title  (as  well  as 
possession)  may  be  controverted  by  the  defendant  under  a 
general  denial.  So  for  as  the  question  now  considered  is 
concerned,  it  is  unnecessary  to  go  to  that  extent.  The  simple 
question  in  this  case  is,  when  the  plaintiff  had  alleged  pos- 
session and  proved  it,  had  not  the  defendant  a  right  to  rebut 
the  evidence  by  showing  that  another  person  instead  of  the 
plaintiff  was  in  possession,  and  that  the  plaintiff  was  not  ? 
In  fact  to  contradict  entirely  the  plaintiff's  evidence  ?  This 
was  the  allegation  to  be  controverted.  Without  proof  of 
possession  the  plaintiff  would  have  been  forced  to  rely  upon 
his  paper  title  alone.  If  he  did  prove  it,  or  introduced  any 
evidence  on  that  subject,  the  defendant  certainly  had  a  right 
to  controvert,  to  meet  and  assail  that  proof.  It  was  not  a 
new  defense,  but  had  a  direct  bearing  upon  the  issue  made 
by  the  pleadings.  The  evidence  offered  would  show  another 
person  in  possession  and  the  plaintiff  out  of  possession.  It 
thus  attacked  the  very  foundation  upon  which  the  plaintiff's 
right  to  recover  was  based.  It  was  clearly  proper  as  rebut- 
ting testimony,  and  if  proper  for  that  purpose  it  is  unneces- 
sary to  pursue  the  inquiry  any  further.  I  think  the  judge 
erred  in  excluding  the  evidence. 

With  the  views  expressed  it  is  not  important  to  consider 
the  question  raised  by  the  plaintiff's  counsel  as  to  the  effect 
of  the  instrument  sought  to  be  introduced  in  evidence. 

For  the  error  of  the  judge  in  excluding  the  evidence  offered 
a  new  trial  should  be  granted,  with  costs  to  abide  the  event. 

PECKHAM,  J.  concurred. 
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GOULD,  J.  dissented ;  holding  that  the  case  was  tried  as 
Dne  of  boundary,  and  that  the  defense  was  not  within  the 
pleadings,  and  therefore  properly  ruled  out. 

New  trial  granted. 

[ALBAKT  GENERAL  TERM,  March  2,  1863.  Gould,  Peekham  and  Miller, 
Justices.] 
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As  a  general  rule,  a  party,  in  order  to  recover  upon  a  bond  or  agreement  to         44   603 
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indemnify  and  save  harmless,  must  prove  actual  damage.     The  money  must  ^    3 

be  paid,  and  it  must  be  made  to  appear  that  some  injury  has  accrued,  to  *jfc 

the  plaintiff, 

A  distinction  is  recognized,  however,  between  an  affirmative  covenant  for  a 
specific  thing,  and  one  of  mere  indemnity  against  damage  by  reason  of  the 
non-performance  of  the  thing  specified. 

Where,  upon  the  dissolution  of  two  copartnerships,  the  defendant  executed 
an  agreement  to  indemnify  and  keep  L.  (one  of  the  partners)  "  harmless 
from  and  against  all  debts  due  and  owing  from  the  late  firms,"  and  "  to 
pay  all  debts  due  from  either  of  said  firms  ;"  Held  that  under  the  first  clause 
of  the  agreement,  the  covenantor  was  not  liable  until  something  had  beer 
paid  by  L. ;  but  that  the  last  clause  contained  an  absolute  atod  positive 
covenant  to  pay  the  debts,  upon  which,  on  the  covenantor's  failure  to  pay, 
the  covenantee  might  recover  the  full  amount  of  his  liability,  although  he 
had  not  been  actually  damnified. 

Held,  also,  that  in  the  absence  of  any  specification  of  the  time  within  which 
the  debts  were  to  be  paid,  in  the  agreement,  the  law  required  payment  to 
be  made  immediately ;  or  at  least  as  soon  as  the  debts  were  due. 

Held,  further,  that  a  judgment  recovered  against  L.  for  one  of  the  partnership 
debts  covered  by  the  indemnity  was  conclusive  upon  the  covenantor,  as  to 
the  amount  of  the  damages  and  costs  therein  ;  he  having  had  notice 
of  that  suit,  and  having  assumed  to  defend  it. 

But  that  the  covenantor  was  not  liable,  in  an  action  by  L.  upon  his  covenant, 
for  the  costs  of  supplementary  proceedings  in  the  former  action.  PBCK- 
HAM,  J.  dissented. 

A  PPEAL  by  the  defendant  from  a  judgment  rendered  in 
llL  favor  of  the  plaintiff,  under  the  direction  of  the  court,  at 
the  Columbia  circuit,  in  January,  1861.  On  the  31st  day  of 
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December,  1856,  C.  Whiting,  jun.  and  George  M.  Lathrop, 
who  were  copartners  in  business  under  the  two  firms  of  G.  M 
Lathrop  &  Co.  and  Lathrop  &  Whiting,  dissolved  their 
partnerships.  Whereupon  the  defendant  Charles  Whiting, 
and  Charles  Whiting,  jun.  executed  and  delivered  to  the 
said  George  M.  Lathrop  an  instrument  in  writing  in  the 
words  following,  to  wit: 

"  For  value  received  of  George  M.  Lathrop,  we,  Charles 
Whiting  and  Charles  Whiting,  jun.,  do  hereby  promise  to 
and  agree  with  the  said  George  M.  Lathrop,  that  we  will 
indemnify  and  keep  him  harmless  from  and  against  all  debts 
due  and  owing  from  the  late  firms  of  G.  M.  Lathrop  &  Co., 
composed  of  said  Lathrop  and  Charles  Whiting,  and  Lathrop 
&  Whiting,  composed  of  said  Lathrop  and  Charles  Whiting, 
jun.,  and  also  from  all  demands  existing  against  either  of  said 
firms,  whether  now  due  or  hereafter  to  become  due,  and  we 
severally  release  the  said  George  M.  Lathrop  from  all  demands 
we  or  either  of  us  have  against  him,  except  the  amount  due 
to  said  Charles  Whiting  upon  a  mortgage  of  fifteen  hundred 
dollars,  which  is  not  intended  to  be  discharged.  The  said 
Charles  Whiting  and  Charles  Whiting  jun.  hereby  agreeing 
to  pay  cdl  debts  due  from  either  of  the  said  firms." 

At  the  time  of  the  dissolution,  the  firm  of  Lathrop  &  Whi- 
ting was  indebted  to  Barent  J.  Van  Hoesen,  in  the  sum  of 
$691.16.  After  the  execution  of  the  said  agreement,  and  on 
the  7th  day  of  April,  1859,  Van  Hoesen  recovered  judgment 
against  the  firm  for  the  debt  which  the  firm  owed  him  and 
which  the  defendant  had  covenanted  to  pay,  amounting  to 
$691.16  damages,  and  $121.96  costs,  which  has  not  been 
paid.  The  defendant,  soon  after  the  commencement  of  the 
action  by  Van  Hoesen,  and  as  early  as  the  llth  of  June, 
1857,  had  notice  thereof  and  was  required  to  defend  and  did 
defend  the  same.  The  plaintiff  having  been  duly  appointed 
receiver  of  the  effects  of  Lathrop,  brought  this  action  against 
the  defendant  to  recover  the  damages  and  costs  in  the  action 
brought  by  Van  Hoesen,  together  with  interest  thereon,  and 
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the  costs  of  the  supplementary  proceedings  in  the  former 
suit.  When  the  plaintiff  rested,  the  counsel  for  the  defend- 
ant moved  that  the  plaintiff  be  nonsuited  on  the  ground  that 
he,  as  receiver  of  the  property  of  George  M.  Lathrop  had  no 
right  of  action  against  the  defendant ;  but  the  court  denied 
the  motion,  and  the  counsel  for  the  defendant  excepted.  The 
counsel  for  the  defendant  then  insisted  that  the  defendant 
was  entitled  to  judgment,  and  called  upon  the  court  so  to 
rule  and  decide  ;  but  the  court  refused  so  to  decide,  and  the 
counsel  for  the  defendant  excepted.  The  court  then  decided 
that  the  plaintiff  was  entitled  to  recover  of  the  defendant  in 
this  action  the  amount  of  the  judgment  in  favor  of  Van  Hoe- 
sen  for  damages  and  costs  and  interest  thereon,  and  also  the 
sum  of  $42  for  costs  of  the  proceedings  supplemental  to  exe- 
cution. To  this  decision  the  counsel  for  the  defendant  ex- 
cepted. And  the  court  thereupon  ordered  judgment  in  favor 
of  the  plaintiff,  against  the  defendant,  for  the  sum  of  $1013.79, 
besides  the  costs  of  this  action. 

J.  H.  Reynolds,  for  the  appellant. 
Ira  Shafer,  for  the  respondent. 

MILLER,  J.  The  principal  question  in  this  case  is  whether 
the  agreement  executed  by  the  defendant  was  a  mere  indem- 
nity, requiring  proof  of  actual  damage  before  a  recovery  can 
be  had,  or  whether  it  was  a  covenant  to  pay,  which  was 
broken  when  the  defendant  failed  to  pay  the  debt  upon  which 
the  Van  Hoesen  judgment  was  obtained. 

It  is  undoubtedly  true,  as  a  general  proposition,  that  in 
order  to  recover  upon  a  bond  or  agreement  to  indemnity  and 
save  harmless,  actual  damage  must  be  proved ;  the  money 
must  be  paid,  and  it  must  be  made  to  appear  that  some 
injury  has  accrued  to  the  party.  (Churchill  v.  Hunt.  3  De- 
nio,  327.  Aberdeen  v.  Blackmar,  6  Hill,  324.)  A  distinc- 
tion, however,  is  recognized  between  an  affirmative  covenant 
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for  a  specific  thing,  and  one  of  mere  indemnity  against  dam- 
age by  reason  of  the  non-performance  of  the  thing  specified. 
{Gilbert  v.  Wiman,  1  Comst.  550.)  In  the  case  at  bar,  in 
addition  to  the  agreement  ato  indemnify  and  keep  him 
(Lathrop)  "harmless  from  and  against  all  debts  due  and 
owing  from  the  late  firms,"  there  was  also  a  covenant  "to 
pay  all  debts  due  from  either  of  said  firms."  Under  the 
first  clause  of  the  contract,  the  defendant  was  clearly  not 
liable  until  something  had  been  paid  by  Lathrop.  Under 
the  latter  clause,  while  his  liability  to  pay  the  debts  was 
direct  and  positive,  the  agreement  is  somewhat  indefinite. 
The  clear  inference  to  be  drawn  from  the  agreement  appears 
to  be  that  the  parties  intended  that  the  defendant  should  pay 
the  debts  of  Lathrop,  and  I  incline  to  think  that  the  last 
clause  contains  an  absolute  and  positive  covenant  of  the  de- 
fendant to  pay,  upon  which  the  covenantee  might  recover 
the  fall  amount  of  his  liability,  although  he  had  not  been 
actually  damnified.  Cases  involving  the  same  principle  have 
been  presented  to  the  courts.  I  will  briefly  refer  to  some  of 
the  leading  authorities.  In  Port  v.  Jackson,  (17  John.  239, 
479,)  the  defendant,  the  assignee  of  a  lease,  covenanted  that 
he  would  pay  rent,  for  which  the  plaintiff  continued  to  be 
liable.  It  was  held  that  the  contract  was  a  covenant  on  the 
part  of  the  defendant  to  pay  a  present  debt  for  which  -the 
plaintiff  would  become  liable  to  the  lessor,  and  it  would  be 
against  all  reason  and  justice  to  permit  the  defendant  to  say 
that  the  plaintiff  shall  himself  first  pay  and  advance  the 
money,  before  his  right  of  action  accrued.  Van  Ness,  J. 
who  delivered  the  opinion  of  the  court,  applied  the  principle 
that  the  fact  appearing  that  it  was  for  the  payment  of  money, 
the  debt  accrued  from  the  day  mentioned  in  the  condition, 
and  does  not  await  the  damnification.  In  this  case,  like  the 
one  at  bar,  there  was  no  covenant  to  pay  the  plaintiff,  and 
in  principle  they  are  analogous. 

In  the  matter  of  Negus,  (7  Wend.  499,)  where  a  bond  was 
intended  as  a  bond  of  indemnity,  but  contained  a  covenant 
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that  the  obligor  would  pay  certain  debts  for  which  the  obligee 
was  liable,  and  the  obligor  failed  to  perform,  it  was  held  that 
an  action  lay  for  the  breach,  and  the  obligee  was  entitle!  \« 
recover  the  sums  agreed  to  be  paid,  although  it  was  not  shown 
that  he  had  been  damnified,  unless  from  the  whole  instru- 
ment it  manifestly  appeared  that  the  sole  object  was  a  cove- 
nant of  indemnity.  There  was  no  promise  to  pay  directly 
to  the  obligee,  but  a  condition  that  the  money  should  be 
applied  to  the  payment  of  the  debts.  In  some  of  its  features 
the  case  is  strikingly  similar  to  the  one  before  us. 

In  Thomas  v.  Allen,  (1  Hill,  145,)  the  bond  upon  which 
the  suit  was  brought  was  conditioned  to  pay  the  plaintiff  a 
sum  of  money  by  satisfying  a  bond  and  mortgage,  and  to 
save  harmless  the  plaintiff  therefrom,  &c.  It  was  held  that 
it  was  not  a  bond  of  indemnity,  and  that  non-damnificatus 
cannot  be  pleaded  where  the  condition  is  to  discharge  or 
acquit  the  plaintiff  from  such  bond  or  other  particular 
thing,  for  then  the  defendant  must  set  forth  affirmatively  the 
special  matter  of  performance.  Was  not  the  agreement  in 
the  case  now  considered  to  acquit  and  discharge  Lathrop  from 
the  debts  ?  If  it  was,  then  the  rule  laid  down  is  manifestly 
applicable. 

In  Gilbert  v.  Wiman  and  others,  (1  Comst.  550,)  which 
was  an  action  upon  a  bond  given  by  a  deputy  sheriff  to  the 
sheriff,  it  was  held  that  in  contracts  of  indemnity,  where  the 
obligation  is  to  perform  some  specific  thing  or  to  save  the  ob- 
ligee from  a  charge  or  liability,  the  contract  is  broken  when 
there  is  a  failure  to  do  the  specific  act,  or  where  such  charge 
or  liability  is  incurred.  Pratt,  J.  in  his  opinion  in  that  case, 
when  decided  in  the  supreme  court,  lays  down  the  rule,  that 
"  when  the  instrument  deviates  the  least  from  a  simple  con- 
tract to  indemnify  against  damage,  even  where  the  indemnity 
is  the  sole  object  of  the  contract,  and  where,  in  consequence 
of  the  primary  liability  of  other  persons  actual  loss  may  be 
sustained,  the  decisions  of  our  courts,  although  by  no  means 
uniform,  have  gradually  inclined  to  wards  fixing  the  rule  to  be 
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one  of  actual  compensation  for  probable  loss ;  so  that  in  con- 
tracts of  that  character,  it  may  now  be  considered  a  general 
rule  both  in  this  country  and  in  England."  Was  there  not  a 
failure  on  the  part  of  the  defendant  to  pay  the  debt  of  La- 
throp  &  Whiting  to  Van  Hoesen,  which  was  the  specific  act 
provided  for  ?  If  there  was,  the  principle  here  decided  is  in 
point.  (See  also  on  the  same  point,  Mann  v.  Eckford's  Ex'rs, 
15  Wend.  503 ;  Cutler  v.  Southern,  1  Saund.  116,  note  1 ; 
Holmes  v.  Rhodes,  1  Bos.  &  Pull.  638 ;  Hodge  v.  Bell,  7 
T.  R.  93.)  Within  the  principle  laid  down,  in  the  cases  above 
cited,  I  am  of  the  opinion  that  Lathrop  could  have  maintain- 
ed an  action  against  the  defendant  upon  the  covenant  to  pay 
the  debts,  upon  the  failure  of  the  defendant  to  do  so,  without 
proof  of  any  actual  loss  or  damage ;  and  the  receiver  stands 
precisely  in  his  place. 

By  the  agreement  in  the  present  case,  the  defendant  was 
bound  to  pay  all  the  debts  of  either  of  the  firms ;  but  no 
particular  time  of  payment  was  specified.  No  certain  time 
being  provided  for,  the  law  required  payment  to  be  made  im- 
mediately, or  at  least  as  soon  as  the  debts  were  due.  (Churchill 
v.  Hunt,  3  Denio,  324,  and  authorities  cited.  See,  also, 
Thompson  v.  Ketcham,  8  John.  189 :  Lake  Ontario  Co.  v. 
Mason,  16  N.  T.  Hep.  451,  464.)  As  the  debt  was  not  paid 
when  the  suit  was  commenced,  the  condition  of  the  agree- 
ment was  broken,  and  the  action  properly  brought  and 
maintainable.  I  think  that  the  judgment  against  Lathrop  is 
conclusive  as  to  the  amount  of  the  demand  and  the  costs. 
Whiting  was  notified  of  the  suit,  and  assumed  to  defend  it. 
It  was  his  own  "fault,  and  his  failure  to  fulfill  his  agreement 
in  connection  with  his  defense  of  the  suit,  which  made  the 
costs.  He  put  himself  in  Lathrop's  place  after  he  had  been 
notified,  and  must  abide  the  consequences  of  his  own  act. 
The  costs  were  a  charge  accessory  to  the  principal  demand, 
arising  mainly  from  the  acts  of  the  defendant,  and  are  justly 
chargeable  upon  him.  (Kip  v.  Brigham,  7  John.  171. 
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Trustees  of  Newburgh  v.  Galatian,  4  Cowen,  340.  Bank  of 
Utica  v.  Childs,  6  id.  238,  246,  247.) 

The  costs  of  the  supplementary  proceedings  rest  upon  a 
different  footing.  The  defendant  had  no  notice  of  the  pro- 
ceedings, nor  any  connection  with  them,  and  could  not  be 
made  liable  in  this  action  to  pay  the  costs.  The  remedy  (if 
any)  may  exist  in  an  action  by  Lathrop  upon  the  covenant 
to  indemnify  and  save  harmless  after  payment  by  Lathrop. 
The  defendant  instituted  the  proceedings,  and  I  know  of  no 
principle  upon  which  the  costs  can  be  allowed  in  this  action. 

It  is  said  that  the  agreement  enured  to  the  benefit  of  Van 
Hoesen,  and  the  remedy  was  a  suit  by  him  against  the  de- 
fendant, and  that  no  recovery  can  therefore  be  had  in  this 
case.  It  does  not  so  read.  And  may  it  not  be  urged  with 
equal  propriety,  that  it  was  for  the  benefit  of  Lathrop,  as  his 
debts  were  to  be  paid  ?  The  agreement  was  to  pay  the  debts, 
without  designating  the  amount  or  the  individuals  who  were 
creditors  of  the  firm,  and  without  any  direct  promise  to  pay 
either  Lathrop  or  the  creditors.  If  the  language  employed 
in  the  last  clause  is  to  be  taken  literally,  it  may  perhaps  be 
said  that  the  defendant  did  not  agree  either  to  pay  Lathrop 
or  the  creditors,  as  neither  are  named  in  connection  with  it. 
Although  there  may  be  a  remedy  against  Whiting,  in  favor 
of  Van  Hoesen,  upon  the  covenant  to  pay  the  debts  of  the 
firm,  yet  it  by  no  means  follows  that  Lathrop  had  no  right  to 
prosecute.  In  fact  under  the  authorities  before  referred  to, 
the  defendant  was  liable  to  Lathrop,  and  because  Van  Hoesen, 
had  also  a  remedy,  it  cannot  deprive  Lathrop  of  his  rights. 
It  is  perhaps  questionable  whether  the  rule  authorizing  an 
action  upon  a  promise  made  for  the  benefit  of  a  third  party, 
without  any  consideration  moving  from  the  latter,  applies  to 
a  case  of  this  kind.  With  the  views  already  expressed,  I 
deem  it  unnecessary  and  unimportant  to  pursue  that  inquiry. 

The  objection  made  by  the  defendant,  upon  the  trial,  to  the 
admission  of  evidence  to  show  the  service  of  the  notice  of  the 
commencement  of  the  suit  against  Lathrop  by  Van  Hoesen, 
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and  that  it  was  defended  by  the  defendant,  is  not  well  taken. 
There  is  no  pretense  that  the  defendant  was  misled  or  sur- 
prised by  the  evidence  offered  upon  the  trial,  and  the  com- 
plaint may  be  considered  as  amended,  so  as  to  conform  to  the 
proof.  (Code,  §  173.)  Upon  appeal  the  court  may  treat  the 
pleadings  as  having  been  amended,  in  conformity  with  the 
evidence,  in  any  respect  in  which  the  court  ought  clearly  to 
allow  an  amendment  at  special  term.  (Bowdoin  v.  Coleman, 
3  Abbott,  437.  Narrower  v.  Heath,  19  Barb.  331.  Bate  v. 
Graham,  1  Kern.  237.  Pratt  v.  Hudson  River  R.  R.  Co., 
21  N.  Y.  Rep.  305.) 

For  the  reasons  given,  the  judgment  should  be  affirmed, 
and  a  new  trial  denied,  upon  the  plaintiff  consenting  to  de- 
duct the  costs  of  the  supplementary  proceedings ;  otherwise 
the  judgment  should  be  reversed,  and  a  new  trial  should  be 
granted,  with  costs  to  abide  the  event. 

GOULD,  J.  concurred. 

PECKHAM,  J.  concurred,  but  thought  the  costs  of  the  sup- 
plementary proceedings  were  recoverable. 

[ALBANY  GENERAL  TERM,  March  2,  1863.  Gould,  Peckham  and  Miller, 
J  ustices.] 


TELLER  vs.  KANDALL  and  BRIARE. 

Where,  upon  proceedings  supplementary  to  execution,  it  appears  that  prop- 
erty of  the  judgment  debtor  is  in  the  hands  of  a  third  person  who  claims 
title  thereto  by  transfer  from  the  debtor,  the  judge  has  no  power  to  pro- 
ceed to  try  the  title  to  such  property  and  summarily  to  determine  to  whom 
it  belongs,  and  impose  a  fine  upon  the  defendant.  PECKHAM,  J.  dissented. 

The  proper  course  is  for  the  judge  to  appoint  a  receiver,  by  whom  an  action 
may  be  brought  against  the  person  claiming  the  property,  to  test  the  valid- 
ity of  his  claim. 
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4  PFEAL  by  the  defendant  Randall,  from  an  order  made 
L\.  by  the  county  judge  of  Albany  county,  in  proceedings 
supplementary  to  execution. 

Upon  the  examination  of  the  defendant  Eandall  before  the 
referee,  it  appeared  that  he  had  received  money  from  the 
avails  of  property  sold  and  disposed  of  since  the  service  of  the 
order  upon  him,  which  property,  it  was  alleged,  belonged  to 
one  Stone,  and  which  the  defendant  claimed  to  have  trans- 
ferred to  Stone  by  a  bill  of  sale.  It  appeared,  upon  the  ex- 
amination, that  the  defendant,  claiming  to  be  indebted  to 
Stone  for  liabilities  incurred  by  him  as  indorser  of  notes,  and 
prior  to  the  service  of  the  order,  executed  to  Stone  a  bill  of 
sale  of  the  personal  property  sold  by  him,  including  also  other 
personal  property.  On  the  18th  September,  1862,  the  county 
judge  made  an  order  that  the  defendant  show  cause  before 
him  on  the  22d  of  September  following,  why  an  attachment 
should  not  be  issued  against  him,  and  he  be  punished  for  a 
contempt  for  selling,  disposing  of,  and  interfering  with  his 
property  since  the  service  of  the  first  order. 

The  defendant  appeared,  interrogatories  were  filed,  and  the 
defendant  answered  substantially  as  upon  his  examination 
under  the  first  order.  The  affidavit  of  Stone  was  also  intro- 
duced, showing  that  he,  Stone,  claimed  to  own  the  property 
sold  and  disposed  of  by  the  defendant,  under  the  bill  of  sale 
to  him,  as  stated  by  the  defendant.  The  county  judge  there- 
upon made  an  order  reciting  that  the  defendant  was  guilty 
of  misconduct  in  having  disposed  of  the  property  in  violation 
of  the  first  order,  and  adjudging  that  he  pay  a  fine  of  $65 ; 
that  being  the  value  of  the  property,  to  the  plaintiff;  that  an 
attachment  issue  against  the  defendant,  and  that  he  be  com- 
mitted to  the  county  jail  of  Albany  county  until  the  said  fine 
should  be  paid. 

John  D.  Livingston,  for  the  defendant. 
/.  Lawson,  for  the  plaintiff. 
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MILLER,  J.  The  question  presented  upon  the  appeal  arisea 
under  the  provisions  of  the  code  in  regard  to  proceedings 
supplementary  to  execution.  The  proceedings  were  instituted 
under  §  292,  and  it  is  provided  by  §  297  that  the  judge  may 
order  the  property  of  the  judgment  debtor  not  exempt  from 
execution,  in  the  hands  of  either  himself  or  of  any  other  per- 
son, or  due  to  the  judgment  debtor,  to  be  applied  towards 
the  satisfaction  of  the  judgment.  It  is  however  quite  obvi- 
ous from  §  299,  that  it  was  not  intended  that  the  judge  should 
proceed  to  try  the  title  to  property,  when  it  was  disputed, 
and  summarily  to  determine  to  whom  it  belonged.  The  proper 
course  to  be  pursued  in  such  cases  would  be  to  appoint  a  re- 
ceiver, and  by  an  action,  to  test  any  question  which  may  arise 
as  to  the  validity  of  the  claim.  In  the  case  of  The  People  v. 
King,  (9  How.  97,)  it  was  decided  that  in  supplementary 
proceedings,  where  the  title  to  funds  in  the  hands  of  the  de- 
fendant is  in  dispute,  claimed  by  persons  other  than  the  de- 
fendant, it  was  improper  to  make  an  order  that  the  defendant 
pay  over  the  money  and  apply  it  directly  in  satisfaction  of 
the  judgment;  and  that  the  judge  had  no  authority  to  try 
and  determine,  in  this  summary  manner,  these  conflicting 
claims.  (See  also  Sherwood  v.  Buffalo  and  New  York  City 
B.  R.  Co.,  12  How.  Pr.  Rep.  139  ;  Rodman  v.  Henry,  17 
N.  Y.  Rep.  484.) 

Under  the  cases  cited,  I  do  not  think  that  the  county  judge 
was  authorized  to  make  the  order  imposing  a  fine  upon  the 
defendant.  Although  the  property  which  was  claimed  by  Stone 
had  been  converted  into  money,  and  in  this  respect  may  be 
considered  in  an  aspect  somewhat  different  from  other  prop- 
erty which  might  be  seized  on  execution,  yet  I  do  not  consider 
that  this  fact  alters  the  principle  applicable  to  the  case.  The 
judgment  debtor  claimed  that  it  belonged  to  a  third  party, 
who  also  claimed  to  own  it.  With  these  conflicting  claim- 
ants the  title  could  only  be  determined  by  legal  proceedings 
commenced  expressly  for  that  purpose.  It  is  said  that  the 
appointment  of  the  receiver  would  be  of  no  avail  as  the  debtor 
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was  irresponsible  and  insolvent,  and  the  money  could  only  be 
reached  and  applied  by  the  order  of  the  judge  to  pay  it  over 
to  the  judgment  creditor.  » 

I  do  not  think  that  this  view  of  the  case  can  be  sustained. 
The  very  same  end  could  be  accomplished  in  another  way, 
and  quite  as  effectually.  While  the  judge  had  no  power  to 
decide  a  disputed  question  as  to  the  ownership  of  the  money, 
in  this  summary  manner,  he  had  full  authority  to  order  the 
appointment  of  a  receiver,  who  might  bring  an  action  against 
the  claimant  to  test  the  question  of  ownership.  (17  N.  Y. 
Rep.  384.)  Here  was  a  full  and  adequate  remedy,  and  in  ac- 
cordance with  what  I  understand  to  be  the  practice  in  similar 
cases.  The  county  judge  actually  determined  the  whole 
question  of  title  by  his  proceedings.  This  I  think  he  had  no 
right  to  do,  and  the  proceedings  should  be  reversed,  with  ten 
dollars  costs  of  appeal. 

HOGEBOOM,  J.  concurred. 

PECKHA.M,  J.  dissented. 

Order  reversed. 

[ALBAJTT   GENERAL   TERM,   December  1,  1862.     Hogeboom,  Ptckham  and 
MUler,  Justices.] 


HULBERT  and  others  vs.  CARVER  and  others. 

VFhere  the  plaintiffs  deposited  money  with  the  defendants,  who  were  bankers 
at  Chicago,  taking  from  them  a  certificate  stating  that  the  plaintiffs  had 
deposited  in  their  office  "  $1781.42  111.  cy,"  payable  to  the  order  of  them- 
selves, on  the  return  of  the  certificate ;  Held  that  the  plaintiffs,  if  not  entitled 
to  specie,  were  at  least  entitled  to  payment  in  Illinois  currency  receivable 
in  the  ordinary  transactions  of  business,  at  par ;  and  that  they  were  not 
obliged  to  take  Illinois  bills  which  were  uncurrent,  and  not  received  or 
passed  as  ordinary  currency,  in  the  state,  or  capable  of  being  used  except 
at  a  depreciation  of  fifty  cents  on  the  dollar. 


246  CASES  IN  THE  SUPREME  COURT. 

Hulbert  v.  Carver. 

THE  plaintiffs,  composing  the  firm  of  H.  C.  &  M.  Hulbert, 
doing  business  in  the  city  of  New  York,  on  the  29th  day 
of  March,  1861,  at  the  city  of  Ghicago,  in  the  state  of  Illinois, 
deposited  with  the  defendants,  who  were  doing  business  as 
bankers  at  Chicago,  under  the  firm  name  of  B.  F.  Carver  & 
Co.,  bank  bills  issued  by  duly  incorporated  banks  of  Illinois, 
known  as  Illinois  currency,  or  the  abbreviations  "  111.  cy.," 
amounting  to  $1871.42,  and  which,  at  the  time  of  such  de- 
posit, were  used  in  commercial  transactions  generally  in  the 
state  of  Illinois  at  their  nominal  or  par  value. 

The  defendants  thereupon  made  and  delivered  to  the  plain- 
tiffs the  following  certificate  of  deposit : 

"  No.  464.  B.  F.  CARVER  &  Co.  Bankers, 

Chicago,  March  29,  1861. 

H.  C.  &  M.  Hulbert  have  deposited  in  this  office  seventeen 
hundred  eighty-one  -,Vu  dollars,  111.  cy.,  payable  to  the  order 
of  themselves  on  return  of  this  certificate. 

$1781.42.  B.  F.  CARVER  &  Co." 

On  the  llth  day  of  June,  1861,  said  certificate  was  pre- 
sented for  payment  at  the  banking  house  of  the  defendants  in 
Chicago,  and  payment  demanded,  which  was  refused,  except 
that  the  defendants  offered  to  pay  sixty  cents  in  gold,  or  in 
depreciated  Illinois  bills  which  were  uncurrent,  and  which 
could  not  be  used  at  their  nominal  value  in  ordinary  business 
transactions  in  the  state.  The  average  depreciation  being 
from  40  to  50  per  cent,  which  the*plaintiffs  refused  to  receive. 
And  this  action  was  commenced  to  recover  the  sum  so  depos- 
ited, with  interest  from  the  date  of  demand.  The  case  was 
tried  before  Mr.  Justice  HOGEBOOM,.  and  a  judgment  for  the 
plaintiffs  entered  October  15th,  1861,  from  which  the  defend- 
ants appealed  to  the  general  term  of  this  court.  The  general 
term  reversed  the  judgment  and  ordered  a  new  trial.  (See 
37  Barb.  62.) 

The  cause  was  tried  a  second  time,  at  the  New  York  cir- 
cuit, in  June,  1862,  before  Justice  MARVIN,  without  a  jury 
The  following  facts  were  found  by  the  justice. 
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First.  That  at  the  several  times  mentioned  in  the  com- 
plaint, the  plaintiffs  were  copartners,  doing  business  in  the 
city  of  New  York,  under  the  firm  name  of  B.  C.  &  M.  Hul- 
bert. Second.  That  at  the  said  several  times  the  defendants 
were  copartners,  doing  business  as  bankers  in  the  city  of  Chi- 
cago, state  of  Illinois,  under  the  firm  name  of  B.  F.  Carver 
&  Co.  Third.  That  on  the  29th  of  March,  1861,  the  plain- 
tiffs deposited  with  the  defendants  $1781.42,  in  Illinois  cur- 
rency, or  bank  bills  issued  by  duly  incorporated  banks  of 
Illinois,  which,  at  the  time  of  such  deposit,  were  used  in 
commercial  transactions  generally,  in  the  state,  at  their  nom- 
inal or  par  value.  Fourth.  That  simultaneously  with  the 
deposit  aforesaid,  the  defendants  made  the  certificate  of  de- 
posit, a  copy  of  which  is  set  forth  in  the  complaint,  and  de- 
livered it  to  the  plaintiffs.  Fifth.  That  on  the  llth  day  of 
June,  1861,  the  said  certificate  was  duly  presented  for  pay- 
ment at  the  banking  house  of  the  defendants  in  Chicago 
aforesaid,  and  payment  thereof  demanded,  which  was  refused 
except  as  hereinafter  stated.  Sixth.  That  the  defendants 
were  ready  and  willing,  and  offered  to  pay  to  the  holders  of 
said  certificate  depreciated  Illinois  bills  of  the  nominal  or  par 
value  of  $1781.42,  but  which,  at  the  time,  were  uncurrentr 
and  would  not  be  received  or  passed  as  ordinary  currency  in 
the  state  in  the  ordinary  transactions  of  business,  nor  could 
it  be  so  used  except  at  a  depreciation  on  the  average  of  about 
50  per  cent  of  its  nominal  value,  which  the  plaintiffs  refused 
to  receive.  Seventh.  That  the  bills  issued  by  incorporated 
banks  of  Illinois  were,  at  the  time  of  such  deposit,  and  for  a 
long  time  prior  thereto  had  been,  known  by  the  words  "  Illi- 
nois currency,"  or  their  abbreviations,  "  111.  cy."  Eighth. 
That  between  the  29th  day  of  March  and  the  llth  day  of 
June,  1861,  Illinois  currency  became  greatly  depreciated  in 
value,  so  that,  with  the  exception  of  two  or  three  banks,  the 
same  could  not  be  used  in  the  ordinary  business  transactions 
in  the  state  of  Illinois  at  the  nominal  par  value,  but  could 
only  be  used  at  their  depreciated  value  of  about  50  or  60 
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cents  to  the  dollar.  That  any  bills  of  Illinois  banks  not  de- 
preciated more  than  five  per  cent,  would,  on  that  day,  have 
been  received  in  payment  as  ordinary  currency  in  the  state, 
in  the  ordinary  transactions  of  business,  at  par. 

The  justice  arrived  at  the  following  conclusions  of  law  : 
First.  That  the  instrument  upon  which  this  action  is  brought 
is  a  good  and  valid  promise,  binding  the  defendants  to  pay  to 
the  order  of  the  plaintiffs  $1781.42  in  Illinois  currency. 
Second.  That  the  defendants  having  refused  to  pay  $1781.42 
in  Illinois  currency,  the  plaintiffs  are  entitled  to  recover  from 
the  defendants  in  this  action  the  said  sum  less  five  per  cent, 
with  interest  from  June  llth,  1861.  For  which  amount 
judgment  was  entered  with  costs,  and  the  defendants  appealed 

Benj.  T.  Kissam,  for  the  appellants.  I.  The  contract  on 
which  this  action  is  brought,  created  an  obligation  on  the 
part  of  the  defendants  to  pay  to  the  holders  $1781.42,  in  Illi- 
nois currency,  of  the  same  kind  and  character  as  that  which 
was  deposited.  In  Thompson  v.  Sloan,  (23  Wend.  71,)  ac- 
tion on  a  note  payable  in  Canada  money,  Mr.  Justice  Cowen 
says :  "  On  the  note  in  question,  Canada  money,  a  specific 
article,  would  be  lawful  tender."  In  Jones  v.  Failes,  (4  Mass. 
Rep.  245,)  action  on  a  note  for  $680,  foreign  bills,  Parsons, 
Ch.  J.  says  :  "  A  contract  to  pay  money  and  a  contract  to 
pay  money's  worth  in  bills,  appear  to  me  to  be  essentially 
different ;  and  if  we  were  to  render  judgment  on  this  verdict, 
it  could  not  be  pleaded  in  bar  to  an  action  °  *  *  *  on  it  as  a 
contract  to  pay  money  in  foreign  bills."  In  Smith  v.  Dun- 
lap,  (12  III.  Rep.  184,)  action  on  a  note  of  the  defendant  for 
payment  of  $131,480.50,  in  "  State  of  Illinois  indebtedness" 
Ch.  J.  Treat  (p.  190)  says :  "  Where  the  promissor  agrees  to 
pay  a  certain  sum  in  bank  notes  or  other  evidences  of  indebt- 
edness, which  purport  on  their  face  to  represent  dollars,  and 
be  counted  as  such,  the  sum  is  expressed  to  indicate  the  num- 
ber of  dollars  of  the  notes  or  evidences  to  be  paid,  and  not 
the  amount  of  the  debt  or  consideration.  The  obligation  is 
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in  fact  but  a  promise  to  deliver  so  many  dollars,  numerically, 
of  the  securities  described."  In  McCormick  v.  Trotter,  (10 
Serg.  &  Rawle,  94,)  action  on  a  note  payable  in  bank  notes 
of  the  chartered  banks  in  Pennsylvania,  Duncan,  J.  (p.  96) 
said :  "  It  was  not  a  promise  to  pay  money,  either  in  legal 
contemplation  or  the  contemplation  of  the  parties  when  they 
contracted.  It  is  an  unanswerable  objection  to  the  action, 
that  the  defendant  might,  according  to  this  contract,  have  ten- 
dered the  $500  in  the  notes  of  any  chartered  bank,  however 
depreciated  the  paper  might  be." 

II.  The  contract  only  entitled  the  holders  to  demand  pay- 
ment in  "  Illinois  currency  of  the  same  kind  and  character  as 
that  which  was  deposited."     There  is  no  evidence  of  any  such 
demand,  and  no  such  fact  found  by  the  court  below.     Smith 
swears  "  that  he  simply  demanded  payment  of  the  certificate." 
The  defendants  did  not  refuse  payment ;  they  offered  pay- 
ment in  gold  or  in  current  bills.     In  Vance  v.  Bloomer,  (20 
Wend.  197,)  action  on  a  due-bill,  payable  in  ready  made 
clothing,  Cowen,  J.  says :  "  A  special  demand  and  refusal  to 
perform   were   necessary ;"  again,    ( p.  200,)    "  It  is  no  an- 
swer to  say  that  a  demand  was  made  importing  that  the 
plaintiff  wanted  his  pay  upon  the  note ;"  and  again,   "  He 
[the  defendant]  was  not  bound  to  offer,  but  only  to  comply 
with  a  proper  demand"     (See  also  Buck  v.  Eurk,  18  N.  T. 
Rep.  337,  340,  346  ;  Lutweller  v.  Linnell,  12  Barb.  512,  515 ; 
Downs  v.  The  Phoenix  Bank,  6  Hill,  297.)     The  demand 
made  by  Smith  was  not  considered  a  legal  demand,  and  it 
was  waived  by  Bradner,  Smith  &  Co.  the  holders  of  the  cer- 
tificate.    (Buck  v.   Burk,   18  N.    Y.  Rep.  341.)     Bradner, 
Smith  &  Co.  then  requested  a  notary  public  to  make  a  spe- 
cial demand.     He  demanded  payment  in  Illinois  or  other 
currency  that  would  pass  at  par  at  Chicago,  which  was  re- 
fused. 

III.  When  the  special  demand  was  made  by  the  notary  the 
defendants  offered  to  pay  the  holders  $1781  in  Illinois  cur- 
rsncy  that   would  not  pass  at  par  at  Chicago,  which  was 
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refused.  The  defendants  are  not  in  default.  (Battle  v.  Ro- 
chester City  Sank,  3  Comst.  88.  Moore  v.  Hudson  River 
R.  R.  Co.,  12  Barb.  156.) 

IV.  The  action  cannot  be  sustained  in  its  present  form, 
under  any  aspect.     The  demand  made  was  for  cash;  and  such 
is  the  action.     The  contract  does  not  .entitle  the  plaintiffs  to 
cash,  but  only  to  bank  bills  of  Illinois  banks — a  currency  un- 
known to  the  laws  of  the  state  of  New  York,  and  the  court  be- 
low so  held.     The  certificate  should  not  have  been  received  as 
evidence  of  a  cash  indebtedness,  and  the  defendants'  exception 
was  well  taken.   (Code,  §  162.   Prindle  v.  Caruthers,  15N.  Y. 
Rep.  429.     Seacord  v.   Burling,  5  Denio,  444.     Jones  v. 
Failes,  4  Mass.  234.     Thompson  v.  Sloan,-  23  Wend.  71,  73.) 
And  the  complaint  should  have  been  dismissed,  for  the  rea- 
sons stated  upon  the  several  motions  therefor.     (1.)  Because 
the  defendants  did  not  promise  to  pay  money.     (1  R  S.  768, 
marg.  p.  §§  1,  4.     Leiber  v.  Goodrich,  5  Cowen,  186.    Cook 
v.  Satterlee,  6  id.  108.     Thompson  v.  Sloan,  23  Wend.  71,  73. 
Battle  v.  Rochester  City  Bank,  3  Comst.  91,  92.)     (2.), Be- 
cause the  plaintiffs  did  not  show  any  transfer  of  the  certifi- 
cate to  them  from  Bradner,  Smith  &  Co.     (3.)  Because  the 
certificate  is  embraced  by  the  terms  of  the  restraining  act  of 
1830,  which  prohibits  the  giving,  paying,  receiving  or  circu- 
lating of  any  evidence  of  debt,  issued  by  any  banking  com- 
pany, payable  otherwise  than  in  lawful  money  of  the  U.  S. 
(See  1  R.  S.  711,  &c.)     Certificates  of  deposit  are  evidences 
of  debt.     (Banking  Laws  of  N.  T.  p.  26.) 

V.  The  5th  finding  of  fact  by  the  court  below  is  not  sus- 
tained by  the  evidence,  which  is  that,  on  the  llth  June, 
1861,  the  demand  was  for  $1781.42  in  Illinois  or  other  cur- 
rency that  would  pass  at  par  in  Chicago,  which  was  refused. 
All  that  part  of  the  6th  finding  after  $1781.42  is  not  sus- 
tained by  the  evidence,   which  is  that  the  defendants  were 
willing  and  offered  to  pay  to  the  holders  of  the  contract 
$1781.42  in  depreciated  Illinois  currency,  which  would  not 
pass  at  pair  at  Chicago.     All  that  part  of  the  8th  finding,  af- 
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ter  the  words  "  nominal  par  value,"  is  not  sustained  by  evi- 
dence of  any  kind. 

VI.  The  facts  found  by  the  court  below  do  not  justify  the 
judgment,  and  the  conclusions  of  law  drawn  from  the  facts 
are  erroneous.  (Smith  v.  Devlin,  23  N.  Y.  Rep.  365.) 

A.  B.  Capwell,  for  the  respondents.  I.  The  instrument 
set  forth  in  the  complaint  is  in  fact  and  in  law  a  promissory 
note  for  the  payment  of  money  only ;  and  as  such  was  prop- 
erly received  in  evidence.  1.  The  supreme  court  of  the  state 
of  Illinois  have  expressly  held  that  certificates  of  deposit, 
similar  to  the  one  in  this  case  in  all  material  respects,  are 
promissory  notes.  (Bank  of  Peru  v.  Farnsicorth,  18  III.  R. 
553.  Laughlin  v.  Marshall,  19  id.  390.)  2.  Certificates  of 
deposit,  payable  at  a  future  day,  have  been  repeatedly  held 
to  be  promissory  notes  within  the  restraining  and  prohibitory 
acts  of  this  state.  (Bank  of  Orleans  v.  Merrill,  2  Hill,  295. 
Leavitt  v.  Palmer,  3  Corns.  19.  Tracy  v.  Talmage,  4  Kern. 
178.)  3.  Similar  instruments  have  been  held  to  be  promis- 
sory notes,  in  other  states  and  courts.  (Miller  v.  Austen,  13 
How.  U.  8.  218 ;  8.  C.  5  McLean,  153.  Cary  v.  McDou- 
gald,  7  Georgia  Rep.  84.)  4.  The  fact  that  it  is  payable  in 
Illinois  currency,  if  proved,  will  not  change  the  nature  of  the 
instrument.  In  the  cases  of  Bank  of  Peru  v.  Farnsworth, 
and  Laughlin  v.  Marshall,  the  certificates  were  for  "currency" 
received,  and  were  made  payable  "  in  like  funds"  and  "in 
currency."  Yet  the  court  held  both  to  be  "  promissory  notes 
for  the  payment  of  money."  (See  also  Judah  v.  Harris,  19 
John.  144,  and  cases  cited.) 

II.  The  defendants'  motion  to  dismiss  the  complaint  on 
the  ground  of  variance  was  properly  denied.  The  plaintiffs' 
title  is  not  specifically  denied  in  the  answer.  Their  posses- 
sion is  therefore  prima  facie  evidence  of  ownership,  and 
their  production  of  the  same  on  the*rial  entitled  them  to  re- 
cover upon  it.  (Farmers  and  Mech.  Sank  of  Genesee  v. 
Wadsworth,  24  N.  T.  Rep.  547.) 
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III.  On  the  trial,  the  court  admitted  evidence  of  a  custom 
at  Chicago,  as  to  the  meaning  and  application  of  the  abbre- 
viations "111.  cy.,"  and  held  as  a"  conclusion  therefrom 
that  this  certificate  was  payable  in  "  Illinois  currency,"  or  in 
the  words  of  the  custom  proved,  "  Illinois  currency  of  the 
same  kind  and  character  as  that  which  was  deposited."  1.  In 
the  third  finding  of  facts,  the  court  has  found  specifically 
that  the  kind  and  character  of  the  deposit  was  "  currency  or 
bills  used  in  commercial  transactions  generally  in  the  state  at 
their  nominal  or  par  value."  2.  It  is  clear  from  the  evidence, 
and  the  court  so  found  in  the  8th  finding  of  facts,  that  there 
were  two  or  three  banks  whose  bills  would  have  answered  to 
the  kind  and  character  required  for  payment  on  the  day  of 
the  demand.  3.  The  defendants  were  not  ready  or  willing  to 
make  such  payment,  but  offered  60  cents  gold,  or  bills  which 
the  court  has  found  "  were  uncurrent  and  would  not  be  re- 
ceived or  passed  as  ordinary  currency  in  the  ordinary  transac- 
tions of  business."  Nor  could  they  be  used  at  all,  except  at 
a  depreciation,  on  the  average,  of  about  50  per  cent  of  their 
nominal  value.  This  was  properly  refused  by  the  plaintiffs. 
4.  The  defendants  having  thus  refused  to  pay  in  Illinois  cur- 
rency, there  is  no  error  in  the  conclusion  that  the  plaintiffs 
are  entitled  to  recover  the  amount  of  the  certificate  and  in- 
terest. 5.  Indeed  the  only  error  appears  to  be  in  the  finding 
and  decision,  deducting  five  per  cent  from  the  amount  of  the 
draft,  but  this  is  in  the  defendants'  favor.  It  was  doubtless 
to  reduce  the  plaintiffs'  money  to  a  gold  basis.  If  the  de- 
fendants could  be  compelled  to  pay  in  gold,  instead  of  in 
"  greenbacks,"  worth  from  60  to  70  per  cent  in  gold,  the 
plaintiffs  would  have  no  ground  for  complaint. 

By  the  Court,  CLERKE,  J.  When  this  case  was  before  the 
general  term,  on  a  former  occasion,  the  Justice  who  delivered 
the  opinion  of  the  courtiobserved  that  "  it  would  hardly  be 
consistent  with  a  fair  interpretation  of  this  contract  that  the 
defendants  might  receive  bills  on  banks,  on  deposit,  at  the 
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time  worth  quite  or  nearly  par,  and  after  using  the  same,  be 
allowed  to  repay  the  amount  in  the  same  kind  of  money, 
even  if  it  had  become,  since  the  deposit,  worthless." 

At  the  trial,  evidence  of  a  custom  at  Chicago  was  received 
tending  to  show  that  when  deposits  were  made  in  the  manner 
specified  in  this  contract,  repayment  should  be  made  in  notes 
of  the  same  character  ;  that  is,  in  notes  of  Illinois  banks,  but 
current  for  the  ordinary  transactions  of  business,  in  the  state 
of  Illinois,  at  their  nominal  or  par  value.  It  was  also  proved 
that  any  bills  of  Illinois  banks  not  depreciated  more  than  five 
per  cent  would,  on  the  llth  of  June,  1862,  when  the  certifi- 
cate was  presented  for  payment,  at  the  banking  house  of  the 
defendants,  have  been  received  in  payment  as  ordinary  cur- 
rency in  the  state,  in  the  ordinary  transactions  of  business, 
at  par. 

On  the  first  perusal  of  the  certificate  in  question  I  was  in- 
clined to  the  opinion  that  the  defendants  were  liable  to  pay 
in  specie  ;  the  description  of  the  paper  specified  in  the  cer- 
tificate appearing  to  me  to  relate  only  to  the  bills  received, 
and  not  to  the  manner  in  which  repayment  should  be  made. 
Certainly  it  would  be  a  hard  construction  of  the  contract  to 
infer  from  it  that  the  parties  intended,  although  the  bills 
were  current  at  the  time  they  were  received,  that  the  defen- 
dants, after  using  them,  should  be  allowed. to  repay  the 
amount  in  the  same  kind  of  money  after  it  had  become  de- 
preciated. This  would  be  a  fair  construction,  if  the  deposit 
was  a  special  one  merely  for  safe  keeping,  when  the  same 
identical  bills  should  be  returned  ;  but  where,  as  in  the  usual 
dealings  between  banks  and  their  depositors,  the  former  use 
the  money  of  the  latter,  nothing  would  be  more  unjust  than 
that  the  banks,  after  applying  the  money  when  it  was  cur- 
rent, to  their  own  business  purposes,  should  be  allowed,  after 
it  became  uncurrent  and  depreciated,  to  apply  bills  of  the 
same  kind  which  they  may  have  on  hand,  or  which  they  may 
pick  up  among  the  brokers,  to  the  repayment  of  the  amount 
deposited. 


254  CASES  IN  THE  SUPREME  COURT. 


Barker  v.  Cook. 


If  the  plaintiffs  are  not  entitled  to  specie,  they  were  at  least 
entitled  to  payment  in  Illinois  currency  receivable  in  the  or- 
dinary transactions  of  business  at  par. 

The  judgment  should  be  affirmed,  with  costs. 

[NEW  YOHK  GENEBAL  TEEM,  May  4,  18f>3.  Sutherland,  Clei-ke  and  Muttin, 
Justices.] 


BABKEE  and  others  vs.  COOK. 

It  is  erroneous  to  vacate  an  order  of  arrest,  merely  because  the  copy  affidavit 

served  contains  no  signatures  of  the  affiant  or  of  the  officer  before  whom 

the  affidavit  was  sworn  to. 
If  no  copy,  or  paper  purporting  to  be  a  copy,  of  the  affidavit  is  served  by  the 

sheriff,  on  arresting  the  defendant,  the  omission  is  an  irregularity  only,  and 

will  not  entitle  the  defendant  to  his  discharge. 
The  provision  of  the  code  requiring  the  sheriff  to  deliver  a  copy  of  the  order 

and  affidavit  to  the  defendant,  on  arresting  him,  is  merely  directory. 
If  an  order  to  show  cause  why  an  order  of  arrest  should  not  be  vacated,  on 

the  ground  of  irregularity,  does  not  point  out  the  irrregularity,  the  order 

cannot  be  vacated  for  that  reason. 

AN  order  of  arrest  was  granted  in  this  case,  on  an  affidavit 
stating  that  the  defendant  had  disposed  of  his  property 
with  the  intent  to  defraud  his  creditors.  The  affidavit,  duly 
signed  and  sworn  to,  was  filed  with  the  clerk  at  the  time  the 
order  of  arrest  was  granted.  Subsequently  the  defendant,  on 
an  order  to  show  cause  not  specifying  the  ground  of  objection, 
and  without  any  affidavit,  moved,  on  a  general  notice,  to  va- 
cate the  order.  On  the  hearing  of  the  motion,  he  insisted 
that  the  arrest  was  void,  because  the  copy  affidavit  served  on 
him  did  not  contain  the  signatures  of  the  affiant,  to  the  affi- 
davit, or  of  the  officer  to  the  jurat.  The  court,  at  special 
term,  vacated  the  order  of  arrest,  and  discharged  the  defend- 
ant, although  the  objection  was  raised,  by  the  plantiffs,  that 
the  irregularity  was  not  specified  in  the  moving  papers.  The 
plaintiffs  appealed. 
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John  N.  Lewis,  for  the  appellants. 
H.  M.  Whitehead,  for  the  respondent. 

SUTHERLAND,  P.  J.  It  does  not  appear  from  the  appeal 
papers  upon  what  ground  the  judge  at  special  term  vacated 
the  order  of  arrest.  If,  as  stated  by  plaintiff's  counsel,  he 
vacated  it  exclusively  on  the  ground  that  the  copy  affidavit 
served  contained  no  signatures  or  copy  signatures,  I  think  he 
erred. 

If  no  copy,  or  paper  purporting  to  be  a  copy,  of  the  affi- 
davit had  been  served  by  the  sheriff,  upon  arresting  the  de- 
fendant, such  omission  would  I  think  have  been  an  irregularity 
only,  and  would  not  have  entitled  the  defendant  to  his  dis- 
charge. (Keeler  v.  Betts,  3  Code  Hep.  183.  Courier  v.  Mc- 
Namara,  9  How.  Pr.  ft.  255.) 

The  provision  of  the  code  requiring  the  sheriff  to  deliver  a 
copy  of  the  order  and  affidavit  to  the  defendant,  upon  arrest- 
ing, is  directory  merely. 

The  facts  stated  in  the  affidavit  upon  which  the  order  of 
arrest  was  granted,  to  show  that  the  defendant  had  removed 
or  disposed  of,  or  was  about  to  remove  or  dispose  of  his  prop- 
erty with  intent  to  defraud  his  creditors,  are  certainly  slight. 

MULLIN  J.  The  matters  stated  in  the  affidavit  on  which 
the  order  of  arrest  was  granted,  authorized  the  order  of  arrest. 
But  the  copy  affidavit  served  was  not  subscribed  by  the  party, 
nor  did  it  purport  to  show  that  the  original  paper  was  signed 
by  any  affiant ;  nor  was  the  jurat  signed  by  any  officer  author- 
ized to  administer  oaths ;  nor  did  it  purport  that  the  original 
was  signed  by  any  such  officer.  If  it  was  necessary  to  the 
validity  of  the  order  that  these  names  should  appear  from  the 
copy  to  have  been  signed  to  the  original,  then  the  order  of 
arrest  was  correctly  vacated ;  otherwise  not. 

In  Graham  v.  McCoun  (5  How.  353)  Justice  Willard  re- 
viewed the  practice  as  to  the  necessity  of  serving  the  signatures 
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of  the  affiant  and  officer  to  an  affidavit,  and  he  came  to  the 
conclusion  that  in  cases  where  the  opposite  party  had  an  op- 
portunity to  inspect  the  original,  and  it  was  properly  signed, 
it  was  not  necessary  to  annex  such  signatures  to  the  copy, 
nor  that  the  copy  should  purport  that  the  original  was  so 
signed ;  but  where  such  opportunity  was  not  given,  as  in  the 
verification  of  pleas  in  abatement  under  the  former,  and  of 
pleadings  under  the  new  practice,  the  papers  served  must  con- 
tain the  signatures,  or  they  may  be  disregarded.  The  cases 
cited  by  the  learned  justice  sustain  his  views  of  the  practice. 

It  follows  that  the  affidavit  in  this  case  is  not  one  which 
must  contain  the  names. 

The  copy  affidavit  served  was  not  void.  If  it  was  irregu- 
lar, the  order  to  show  cause  did  not  point  out  the  irregularity, 
and  hence  the  order  could  not,  under  the  rules,  be  vacated 
for  that  reason. 

I  am  of  opinion  the  order  of  arrest  was  improperly  vacat- 
ed; and  the  order  of  the  special  term  should  be  reversed, 

with  ten  dollars  costs. 

Order  reversed. 

[NEW  YOBK  GENERAL  TEEM,  May  4,  1863,  Sutherland,  Clerke  and  Muttin, 
Justices.] 


JACOB  SHARP  vs.  THE  MAYOR,  ALDERMEN  AND  COMMONALTY 
OF  THE  CITY  OF  NEW  YORK. 

If  a  party  makes  representations,  in  such  manner  as  to  import  a  knowledge 
in  him  of  facts,  when  in  truth  he  has  no  knowledge  of  the  facts,  and  the 
representations  are  made  with  the  intent  that  another  shall  rely  on  them, 
and  the  latter  does  rely  on  them,  and  the  representations  turn  out  to  be 
false,  it  is  as  much  a  fraud  as  if  the  party  making  them  knew  them  to 
be  untrue. 

Where  the  complaint,  in  an  action  to  recover  damages  for  false  representa- 
tions, sets  forth  the  representations  that  were  made,  stating  them  as  repre- 
sentations of  fact  made  by  the  defendants  of  their  own  knowledge,  and 
not  as  expressions  of  opinion  or  belief;  that  those  representations  were 
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false;  that  the  plaintiff  relied  on  them,  and  that  he  suffered  damage 
thereby,  this  is  sufficient  to  entitle  the  plaintiff  to  recover,  upon  proof  of 
those  facts,  unless  the  defendants  can  justify  their  representations ;  although 
the  complaint  does  not  in  terms  allege  any  fraudulent,  willful  or  intentional 
misrepresentation. 

Upon  those  facts  the  law  adjudges  fraud. 

Where  parol  proof  of  representations  made  at  the  time  of  executing  a  lease 
is  offered,  not  for  the  purpose  of  showing  that  the  lease  was  intended  to 
pass  something  which  by  its  terms  was  not  passed,  but  to  show  what  the 
terms  of  the  lease  would  have  passed,  if  the  representations  had  been  true, 
it  is  not  liable  to  the  objection  that  a  written  instrument  cannot  be  contra- 
dicted &c.  by  parol  evidence. 

Bo  held  where  a  lease  of  a  ferry  slip  demised  to  the  lessee  the  slip  "or  so 
much  thereof  as  belongs  to  the  parties  of  the  first  part,"  and  the  repre- 
sentations sought  to  be  proved  were  that  the  lessors  owned  the  whole  slip, 
with  a  trifling  exception. 

A  committee  of  a  common  council,  to  whom  is  referred  the  petition  of  an 
applicant  for  a  lease  of  a  slip  and  ferry  privileges,  has  power  to  bind  the 
corporation  by  its  representations  in  respect  to  the  title  of  the  corporation 
to  the  slip ;  where  the  representations  are  such  as  touch  the  very  matter 
with  which  the  committee  is  charged.  CLERKE,  J.  dissented. 

The  general  principle  that  a  corporation  may  delegate  to  agents  the  perform- 
ance of  any  act  which  it  can  itself  perform,  is  well  established.  Per 
BARNARD,  J. 

There  is  no  principle  of  the  common  law  by  which  the  incidents  attaching  to 
the  appointment  of  an  agent,  when  that  appointment  is  made  by  a  corpo- 
ration, are  more  restricted  than  when  the  appointment  is  made  by  an 
individual.  Per  BARNARD,  J. 

A  principal  is  liable  for  the  false  representations  of  his  agent,  made  in  and 
about  the  matter  for  which  he  was  appointed  agent,  not  on  the  ground  of 
express  authority  given  to  the '  agent  to  make  the  statement,  but  on  the 
ground  that  as  to  the  particular  matter  for  which  the  agent  is  appointed 
he  stands  in  the  place  of  the  principal,  and  whatever  he  does  or  says  in 
and  about  that  matter  is  the  act  and  declaration  of  the  principal,  for  which 
the  principal  is  just  as  liable  as  if  he  had  personally  done  the  act,  or  made 
the  declaration. 

The  power  of  the  agent  to  render  the  principal  liable  for  representations 
flows  from  his  mere  appointment  to  do  the  act  or  transact  the  business  in 
and  about  which  the  representations  are  made. 

Where  a  corporation  has  power  to  do  some  act,  and  as  incident  to  that  act 
to  render  itself  liable  for  representations  made  in  and  about  the  doing  of 
that  act,  it  can  appoint  an  agent  to  do  the  act ;  and  from  the  mere  fact 
of  such  appointment  the  same  powers  will  flow  to  the  agent  as  if  he  had 
been  appointed  by  an  individual ;  provided  only  that  the  powers  so  flowing 
could  have  been  exercised  by  the  corporation  itself. 

VOL.  XL.  17 
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Thus,  where  a  municipal  corporation  had  power  to  negotiate  a  lease  of  a 
slip,  and  in  the  course  of  such  negotiation  to  render  itself  liable  for  any 
misrepresentation  made  in  relation  thereto ;  Held  that  it  had  also  power 
to  appoint  an  agent  to  conduct  the  negotiation,  and  from  such  appointment 
there  flowed  to  the  agent  the  power  to  render  the  corporation  liable  for 
any  misrepresentation.  CLERKE,  J.  dissented. 

After  the  granting  of  a  lease  of  a  slip,  by  the  corporation  of  New  York,  to  S. 
the  lessee  informed  the  officers  of  the  corporation  that  his  possession  of  the 
property,  which  had  been  represented  to  him  to  belong  to  the  city,  had  been 
obstructed.  The  common  council  then  passed  a  resolution  directing  the 
property  to  be  surveyed.  It  was  surveyed,  and  the  surveyor  made  a  map 
representing  the  property  to  belong  precisely  in  accordance  with  the  repre- 
sentations made  to  S.  Thereupon  another  resolution  was  passed,  directing 
the  corporation  counsel  to  put  and  keep  the  lessee  in  the  possession  and 
enjoyment  of  the  property  as  laid  down  on  the  map.  Held  that  the  reason- 
able presumption  and  fair  intendment  was  that  the  common  council,  when 
it  passed  these  resolutions,  knew  of  the  representations  that  had  been 
made,  and  passed  the  resolutions  in  view  of  them ;  and  that  this  was  a 
ratification  of  the  act  of  the  committee  in  making  such  representations ; 
and  the  common  council,  in  effect,  again  represented  that  the  corporation 
owned  the  property. 

4  PPEAL  from  a  judgment  entered  at  a  special  term.  The 
-Li  action  was  brought  by  Jacob  Sharp,  to  recover  damages 
for  injuries  sustained  by  him  in  consequence  of  certain  mis- 
representations made  by  the  defendants.  The  cause  was 
tried  before  Mr.  Justice  HOGEBOOM  and  a  jury,  at  the  New 
York  circuit,  in  October,  1861.  It  appeared,  from  the  evi- 
dence produced  at  the  trial,  that  in  the  month  of  March, 
1852,  the  plain  tiff  applied,  by  petition  to  the  common  council 
of  the  city  of  New  York,  for  a  lease  of  the  slip  at  the  foot 
of  Wall  street,  with  the  right  of  establishing  and  taking  the 
tolls  of  a  ferry  between  that  point  and  Brooklyn.  The  mis- 
representations complained  of  were  made  in  respect  to  the 
title  of  the  corporation  to  the  inside  of  the  slip,  on  the  east. 
It  appeared  from  the  maps  of  the  corporation,  lodged  in  the 
office  of  the  street  commissioner,  that  the  defendants  owned 
the  whole  of  the  slip  of  which  he  sought  a  lease,  except  a 
small  triangle  hereafter  mentioned.  The  boards  of  aldermen 
and  assistants  referred  the  petition  of  the  plaintiff  to  their 
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respective  ferry  committees.  The  plaintiff  appeared  at  dif- 
ferent times  before  these  committees,  and  upon  every  inquiry 
of  his,  in  respect  to  the  extent  of  the  corporation's  right  to 
the  slip  in  treaty,  he  was  informed  that  it  owned  and  pro- 
posed to  lease  to  him  the  whole  of  the  slip  from  pier  to  pier, 
with  the  exception,  only,  of  a  small  triangular  portion  at 
the  upper  end.  In  conformity  with  a  resolution  of  the  com- 
mon council,  dated  June  16,  1852,  an  indenture  of  lease  was 
executed  on  the  1st  of  July,  1852,  by  which  the  defendants 
demised  to  the  plaintiff  "the  slip  at  the  foot  of  Wall  street, 
in  the  city  of  New  York,  or  so  much  thereof  as  belongs 
to  the  parties  of  the  first  part,"  &c.,  and  also  the  franchises 
and  emoluments  of  the  ferry  to  be  established  between  this 
slip  and  some  convenient  point  in  Brooklyn ;  and  exacted 
from  him  a  covenant  that  he  would,  at  his  own  proper  cost, 
charge  and  expense,  furnish,  provide  and  navigate,  upon  the 
said  ferry  *  «  «  *  good  and  substantial  steam  ferry 
boats,  and  keep  the  said  steam  ferry  boats,  at  all  reasonable 
times,  continually  employed  on  the  said  ferry  during  the 
term  granted.  When  this  lease  was  offered  to  the  plaintiff, 
he  asked  why  the  description  was  so  indefinite,  and  inquired 
what  the  defendants  meant  by  the  words  "so  much  thereof 
as  belong,"  &c.  But  the  comptroller  and  corporation  counsel 
explained  to  him,  by  reference  to  a  map,  that  the  exception 
was  intended  to  apply  only  to  the  "triangle"  at  the  upper 
part  of  the  slip.  Upon  this  representation  the  plaintiff 
accepted  the  lease.  He  immediately  commenced  to  build,  on 
the  Brooklyn  side,  a  pier  and  bulkhead  for  the  uses  of  his 
ferry,  had  nearly  finished  them,  and  had  built  three  boats, 
but  had  done  little  on  the  New  York  side,  when  he  first 
heard  of  the  Murray  claim  to  a  large  part  of  the  Wall  street 
slip.  Sharp  reported  what  he  had  heard  to  the  comptroller, 
he  to  the  common  council,  and  they,  on  the  9th  of  Septem- 
ber, 1852,  adopted  a  resolution  directing  a  survey  of  the  slip 
for  the  location  of  the  ferry.  The  survey  was  accordingly 
made,  and  the  map  represented  the  right  of  Murray  to  be 
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limited  to  this  triangular  piece,  an  inconsiderable  part  of  the 
slip.  On  the  21st  of  September,  1852,  an  injunction  was 
served  upon  the  plaintiff,  at  the  suit  of  Robert  J.  Murray, 
restraining  him  from  interfering  in  any  way  with  the  claim 
set  up  by  Murray  to  free  and  convenient  access  to,  and  use 
of,  one  tier  of  births  along  the  west  side  of  pier  No.  16. 
The  plaintiff  reported  this  interference  with  his  supposed 
rights  under  the  corporation's  lease,  and  the  council  passed, 
on  the  14th  of  October,  1852,  a  resolution  instructing  the 
corporation  counsel  to  secure  the  plaintiff's  possession  and 
enjoyment  of  the  slip,  as  laid  down  on  the  map  drawn  upon 
the  survey  of  the  street -commissioner.  The  corporation  be- 
came parties  defendant  to  the  suit  of  Murray  against  Sharp. 
By  a  decision  of  the  court  of  appeals  in  this  case,  affirming 
the  decision  of  the  superior  court,  the  claim  of  Murray  was 
established.  Meantime,  on  the  1st  of  November,  1852,  the 
plaintiff  Sharp,  with  Campbell  and  Moody,  to  whom  he  had 
assigned  an  interest  in  the  ferry  lease  and  franchise,  took 
from  Robert  J.  Murray  a  lease  of  all  his  right  in  the  Wall 
street  slip  for  ten  years,  at  the  annual  rent  of  $4000.  But 
an  agreement  was  executed  at  the  same  time  between  the 
lessor  and  lessees,  providing  that  all  rights  and  payments 
under  the  lease  should  finally  depend  upon  the  result  of  the 
suit  then  pending  between  the  parties.  On  the  16th  of 
September,  1852,  the  plaintiff  assigned  an  undivided  half  of 
his  interest  under  the  ferry  lease  of  July  1,  1852,  to  Freeman 
Campbell  and  Rutherford  Moody.  On  the  1st  of  December, 
1853,  Sharp,  Campbell  and  Moody  assigned  the  corporation 
and  Murray  leases,  and  executed  a  bill  of  sale  of  all  the  ferry 
property  to  Leroy  &  Pierrepont,  who  represented  the  Union 
Ferry  Company.  On  the  23d  of  January,  1858,  Campbell 
and  Moody  assigned  to  the  plaintiff  all  right  or  cause  of 
action,  either  against  Murray  or  against  the  corporation, 
which  had  accrued  to  them  in  relation  to  or  connected  with 
any  of  the  leases  of  the  Wall  street  ferry. 

The  answer  set  up  several  defenses :  1.  It  denied  that  the 
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representations  were  made  by  the  defendants  ;  2.  That,  by 
an  agreement  made  after  the  lease,  the  rent  was  reduced  to 
$5000  per  annum ;  3.  That  such  reduction  was  made  in 
consequence  of  the  claim  to  the  north  side  of  the  slip,  and 
for  other  causes,  and  was  a  satisfaction,  discharge  and  ex- 
tinguishment of  the  claim  of  the  plaintiff.  On  the  trial, 
the  evidence  of  the  plaintiff  consisted  of  the  following  par- 
ticulars: First.  Maps  belonging  to  the  city,  found  in  the 
street  commissioner's  office,  which  laid  down  the  whole  slip 
as  belonging  to  the  city,  and  which  were  shown  to  the  plain- 
tiff by  the  deputy  street  commissioner,  when  he  went  there 
to  see  what  property  the  city  claimed,  in  order  to  make  a 
voluntary  application  for  a  lease  of  the  ferry,  after  other 
parties  had  made  an  offer  for  it.  Second.  Statements  made 
to  him  by  individual  members  of  committees  of  the  different 
boards  of  the  common  council,  to  which  the  applications  for 
a  lease  of  the  ferry  (including  the  plaintiffs)  had  been  referred, 
and  prior  to  making  their  reports  and  the  passage  of  the 
resolution  granting  the  lease.  Third.  Statements  made  to 
him  by  the  comptroller  of  the  city  and  the  corporation 
counsel  when  he  took  the  lease  and  signed  the  counterpart, 
explaining  the  clause  in  the  resolution  leasing  only  the  right 
which  the  city  had  in  the  slip.  Fourth.  Two  resolutions  of 
the  common  council,  passed  after  the  lease  had  been  taken  and 
before  much  expenditure  was  made,  directing  a  survey  of  the 
slip  and  the  ascertainment  of  the  extent  of  the  rights  of  the 
city  in  it,  and  the  making  of  such  survey.  All  this  evidence 
was  objected  to  as  incompetent :  1.  Because  the  complaint 
did  not  allege  any  fraud  or  indeed  any  cause  of  action. 
2.  Because  the  lease  could  not  be  controlled  by  parol  evidence 
of  facts  or  declarations,  prior  to  its  being  given.  3.  Because 
it  could  not  be  controlled  by  the  resolutions  and  surveys 
subsequent  to  its  being  given,  nor  any  cause  of  action  estab- 
lished thereby ;  and,  in  addition,  when  the  plaintiff  rested, 
a  motion  to  dismiss  the  complaint  was  made  upon  several 
grounds,  comprehending  all  these  and  other  objections,  which 
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was  denied,  and  the  defendants  excepted  to  the  several  rulings 
of  the  court. 

In  respect  to  the  alleged  false  representations,  the  judge, 
among  other  things,  charged  as  follows  :  "  The  plaintiff  made 
an  application  to  the  common  council  for  this  lease,  apparent- 
ly for  the  whole  of  this  slip,  contemplating,  we  may  presume, 
a  possession  and  acquisition  by  the  lessee — if  he  got  the  lease — 
of  the  whole  of  this  slip.     As  I  stated  yesterday,  the  common 
council  might  have  considered  this  matter  before  the  council 
themselves  ;    and  then  the  parties  would  stand  in  the  light 
of  parties  treating  for  this  lease — negotiating  with  regard  to 
this  contract — and  they  would  be  responsible  for  representa- 
tions made,  if  they  were  positive  and  affirmative  in  theii 
character,  and  intended  to  be  relied  upon  by  the  other  side, 
and  actually  were  relied  upon  by  the  other  side,  for  the  pur- 
pose of  controlling  his  action  in  the  contract  subsequently 
made.     Would  not  this  be  so,  if  these  parties  had  negotiated 
in  the  presence  of  each  other — in  the  presence  of  the  common 
council  and  the  plaintiff  ?     And  if  it  would  be  so  with  regard  to 
the  common  council,  acting  in  their  official  capacity,  and  the 
plaintiff,  I  think  it  must  be  so  in  the  presence  of  the  commit- 
tee, upon  whom  the  council  had  devolved  the  duty  which  be- 
longed to  themselves  ;  for  I  am  not  aware  that  there  was  any 
limitation  or  restriction  on  the  power  of  the  committee,  who 
were  authorized  to  treat  upon  this  subject ;  and  although  the 
action  of  that  committee  was  not  intended  to  be  conclusive  in 
itself,  without  further  action  in  the  council,  yet,  I  think,  we 
must  regard  their  action  —  the  action  of  the  committee  and  the 
action  of  Mr.  Sharp,  during  their  interview,  while  they  were  act- 
ing in  reference  to  this  intended  contract — as  the  action  of,  and 
we  must  regard  them  in  the  light  of,  antagonistic  contracting 
or  negotiating  parties,  who  are  to  be  held  responsible  for  the 
truth  of  the  material  representations  which  they  made,  which 
were  likely,  and  intended)  to  affect  the  action  of  the  other  party. 
Now,  if  the  committee,  at  this  time — and  this  is  a  question  for 
you  to  determine,  gentlemen — made  to  Mr.  Sharp  actual,  posi- 
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tive,  affirmative  representations  that  the  defendants  owned  the 
whole  of  this  slip,  with  the  exception  of  this  little  triangle  at 
the  northwest  corner,  and,  upon  the  faith  of  representations 
of  that  character,  intended  to  influence  his  action,  he  made 
the  offer  of  $20,000  for  this  lease,  then,  I  think,  the  committee 
were  bound  by  those  representations,  unless  the  effect  of  them 
was  in  some  way  altered  or  avoided  by  the  terms  of  the  lease 
itself.  You  must  judge  what  these  representations  were. 
Were  they  positive,  affirmative,  statements  of  fact,  or  were 
they  mere  expressions  of  opinion,  on  the  part  of  these  mem- 
bers of  the  council,  of  this  committee,  in  regard  to  the  char- 
acter and  territorial  extent  of  this  title  ?  If  they  were  the 
latter,  if  they  were  mere  averments  of  belief  of  individual 
members  of  that  committee,  of  the  title  of  the  defendants  to 
the  whole  of  this  slip,  with  the  exception  of  this  triangle, 
then,  in  my  opinion,  they  are  not  representations  for  which 
the  defendants  can  be  held  responsible  in  this  suit.  If,  on  the 
other  hand,  they  were  statements  of  the  actual  title  of  the  de- 
fendants, and  of  the  extent  of  that  title,  positive  and  affirma- 
tive in  their  character,  and  naturally  calculated  to  operate  up- 
on the  mind  of  the  plaintiff  in  consummating  this  contract,  or 
as  to  taking  it  at  all,  and  as  to  the  amount  of  rent  which  he 
would  agree  to  pay  for  the  lease  of  this  property,  and  which  he 
did,  in  point  of  fact,  confide  in,  and  rely  upon  ;  then,  if  they 
were  false  and  fraudulent  in  their  character,  fraudulent  in  a 
sense  to  which  I  shall  refer  hereafter,  and  resulted  in  damage 
to  him,  they  are  responsible  to  him  for  that  damage.  I  believe 
that  to  be  the  law  of  the  land,  and  on  that  point  you  must  ac- 
cept it  as  the  law  of  the  land,  determining  for  yourselves  this 
question,  whether  they  were  positive  representations  of  fact, 
or  mere  expressions  of  opinion.  There  is  another  aspect  of 
the  case,  and  perhaps  two  others,  to  which  I  ought  to  call 
your  attention.  One  is,  what  transpired  at  the- time  of  the 
delivery  of  this  lease  ;  contemporaneously  with  it,  or  immedi- 
ately preceding  its  delivery,  on  an  occasion  a  few  days  pre- 
ceding the  delivery.  It  would  seem,  from  the  evidence  of 
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Mr.  Sharp,  that  he  was  not  satisfied  with  the  terms  of  this 
lease.  The  terms  provided  for  the  demise  of  this  slip  on  the 
northerly  side  of  this  pier  15,  but  saying  nothing  of  the 
southerly  side  of  pier  16  ;  it  says  :  l  Or  so  much  thereof  as 
belongs  to  defendants  ;'  and,  from  the  very  character  of  that 
lease,  it  would  naturally  raise  a  doubt,  whether  the  defend- 
ants intended  to  demise  the  entire  slip.  Because,  in  the  first 
place,  it  made  no  allusion  to  the  northerly  pier,  the  southerly 
side  of  which  would  necessarily  be  in  this  slip,  and  it  quali- 
fied the  language  previously  used,  by  saying  :  l  so  much 
thereof  as  belongs  to  the  defendants.'  Now,  this  might  nat- 
urally raise  a  doubt  in  the  mind  of  the  other  contracting  par- 
ty, as  to  what  the  defendants  intended  to  convey,  and  he 
wished  that  doubt  resolved.  He  says :  What  does  this 
mean  ?  The  corporation  counsel  had,  in  very  much  the  lan- 
guage which  the  resolution  of  the  committee  implied,  drawn 
up  this  lease  as  of  the  slip,  '  or  so  much  of  it  as  belongs 
to  the  defendants.'  It  would  be  much  more  potent  for  in- 
struction if  he  had  not  followed  it  out,  by  adopting  that 
language,  but  had  put  in  the  lease  itself  certain  language, 
marking  it  out  by  distinct  and  actual  boundaries.  But  the 
corporation  counsel  employed  the  precise  language  which  the 
committee  had  previously  employed,  and  drew  the  lease,  as  a 
lease  of  the  slip,  or  so  much  thereof  as  belongs  to  the  defend- 
ants; leaving  it  still  a  matter  of  doubt,  still  uncertain  upon 
the  face  of  the  paper,  how  much  this  lease  would  cover  ;  and 
it  would  devolve  upon  the  plaintiff  the  necessity  of  ascertain- 
ing, from  other  sources,  what  was  the  territorial  extent  of 
this  right.  The  lease  itself  did  not  declare  it  ;  it  left  it  in 
doubt,  ambiguity  and  uncertainty.  The  plaintiff  was  not 
satisfied,  and  he  said  :  '  You  say,  so  much  as  the  corporation 
owns  :  what  do  they  own  ?  What  do  you  mean  by  saying, 
so  much  as  the  corporation  owns  ?'  Then  these  parties  (the 
corporation  counsel  and  the  comptroller,)  as  he  alleges,  said  to 
him  :  '  We  mean  to  include  every  thing  except  the  triangle 
at  the  northwesterly  angle  ;  we  have  control  of  the  entire  slip, 
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except  this  portion.'  You  are,  however,  to  judge  of  the  ef- 
fect of  this  language.  It  is  for  you  to  determine  upon  this, 
as  upon  the  other  branch  of  the  case,  what  was  the  language 
employed  by  the  comptroller  and  the  corporation  counsel. 
What  did  they  say  in  point  of  fact  ?  Was  what  they  said 
in  the  nature  of  a  mere  opinion  expressed  by  them,  as  to  the 
extent  of  the  right  of  the  corporation  ;  or,  was  it  an  affirma- 
tive allegation  as  to  the  territorial  extent  of  the  property  of 
the  defendants  in  that  slip  ?  If  it  was  the  latter,  and 
if  it  embraced,  in  terms,  the  whole  of  this  slip,  except* 
the  small  triangle  formed  by  the  continuation  of  the  Mur- 
ray line,  then,  it  appears  to  me,  the  defendants  are  re- 
sponsible for  that  representation,  whatever  it  may  be.  Be- 
cause, although  the  corporation  counsel  and  the  comptroller 
are  not  in  themselves,  necessarily,  the  defendants,  yet  they 
were  prominent  officers  of  the  defendants  ;  officers  naturally 
having  in  charge,  it  seems  to  me,  the  business  of  preparing 
the  lease  and  of  delivering  it ;  or,  at  any  rate,  appearing  to 
be  charged  with  the  duty  of  putting  that  paper  into  the  hands 
of  the  other  party.  The  other  party  demands,  under  such 
circumstances,  an  explanation,  or  representation,  as  to  the 
extent  of  the  right  of  the  defendants ;  and  I  think  that  the 
corporation  counsel  and  the  comptroller,  if  they  were  charged 
with  the  delivery  of  this  paper,  must  be  presumed  to  have 
had  authority  to  speak  upon  that  subject,  in  regard  to  which 
the  plaintiff  sought  for  an  explanation  ;  and,  if  they  speak 
in  a  manner  amounting  to  a  positive  and  absolute  affirmation 
of  the  exclusive  right  of  the  defendants  to  the  entire  body  of 
water  between  these  two  piers,  except  the  triangle,  then,  I 
think,  the  defendants  are  bound  by  it,  as  a  representation. 
I  think  it  was  calculated,  but  you  must  judge  whether  it  was 
'intended,  as  a  representation  upon  which  the  other  party  was 
to  rely  ;  and  in  point  of  fact  whether  he  did  rely  upon,  and 
was  thereby  induced  to  accept  this  paper  ;  and  that  he  would 
not  have  accepted  this  lease  except  upon  the  absolute  decla- 
rations thus  made  of  the  territorial  extent  of  the  rightsof  these 
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defendants."     To  the  above  portions  of  the  charge,  the  de- 
fendants' counsel  excepted. 

As  to  the  resolutions  of  the  common  council  of  the  9th 
September  and  the  4th  October,  the  judge  charged  that  if 
they  were  "  designed  to  influence  the  action  of  the  plaintiff,  and 
did  in  point  of  fact  influence  the  expenditures  which  he  after- 
ward made ;  and  if  they  are  of  a  character  to  amount  to  rep- 
resentations of  title,  and  of  the  extent  of  that  title,  in  connec- 
tion with  the  survey  of  Mr.  Ludlam  ;  then,  you  may  consider 
•them  to  the  extent,  and  for  the  purposes  for  which  they  were 
actually  entered  into,  and  which  they  were  actually  designed 
to  effect." 

On  the  question  of  damages,  and  as  to  the  reduction  of 
rent  by  the  common  council,  in  1853,  the  judge  charged : 
"The  remaining  question  is,  Did  the  plaintiff  sustain  any 
damage?  If  you  come  to  a  favorable  conclusion  for  the 
plaintiff  on  all  the  previous  questions — the  fact  of  represen- 
tations, the  falsity  of  their  character,  and  in  regard  to  his 
relying  upon  them — then  the  question  is :  has  he  sustained 
damage  by  the  false  representations  of  the  defendants  ?  He 
claims  to  have  sustained  damage  in  this  way :  he  wanted  to 
run  a  ferry,  and  took  a  lease  for  the  purpose  of  running  a 
ferry,  and  he  agreed  to  pay  $20,000  rent  and  agreed  to  main- 
tain a  ferry,  by  a  contract  with  the  defendants  themselves ; 
and  he  was  disabled  from  running  the  ferry,  as  he  claims,  by 
reason  of  the  loss  of  a  considerable  space  in  this  slip,  which 
is  claimed  to  have  been  absolutely  indispensable  to  the  main- 
tenance of  a  ferry.  I  am  not  aware  that  there  is  any  material 
contradiction  of  the  evidence  on  that  subject,  that  this  por- 
tion of  the  slip,  which  was  afterward  found  to  belong  to  Mur- 
ray, was  necessary  for  the  maintenance  of  a  ferry.  If  this  be 
plain,  on  the  part  of  the  plaintiff,  it  makes  out  a  case,  and- 
the  only  remaining  questions  to  be  considered  are :  Have  the 
defendants  made  out  a  defense,  by  the  evidence  which  has 
been  introduced  with  regard  to  the  reduction  of  rent  ?  and, 
if  not,  What  is  the  amount  of  damage  ivhich  the  plaintiff  is 
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entitled  to  ?     Now,  assuming  you  to  come  to  a  conclusion  in 
favor  of  the  plaintiff,  the  next  question  is  :  Has  this  claim 
been  released  and  discharged  in  any  way  by  Sharp  ?     In 
1853,  he  presented  a  petition  to  the  common  council,  asking 
for  a  reduction  of  rent,  founded  upon  the  idea  that  the  ferry 
was  not  remunerative  in  its  character,  and  that  the  receipts 
came  very  far  short  of  the  necessary  expenditures  which  he 
had  been  obliged  to  incur ;  and  he  put  forth  this  as  an  equi- 
table reason,  addressed  to  their  sense  of  justness  and  fairness, 
for  a  reduction  in  the  amount  of  rent.     This  is  all,  he  says, 
which  he  did,  unless  it  was,  to  exert  some  influence  to  procure 
this  reduction.     He  says  he  did  not  state  at  this  time  to  the 
common  council,  or  to  the  committee,  that  he  had  a  cause  of 
action,  or  intended  thereafter  to  avail  himself  of  a  cause  of 
action,  such  as  is  now  prosecuted  before  you  ;  and  it  is  claimed, 
on  the  part  of  the  defendants,  that  this  was  a  concealment 
of  an  important  ingredient  which  would  enter  naturally  into 
the  consideration  of  the  common  council,  as  among  the  mo- 
tives which  might  influence  them  in  this  reduction  of  rent ; 
and  that  the  concealment  of  this  claim,  or  cause  of  action, 
from  the  common  council,  vitiates  the  claim  of  the  plaintiff 
in  this  suit.     I  do  not  so  regard  it  in  point  of  law.     If  we 
were  sitting  in  a  forum  of  conscience,  it  might  be  a  question 
whether  it  would  not  have  been  more  proper,  and  equitable, 
and  fair,  on  the  part  of  the  plaintiff,  to  have  presented  this 
fact  to  the  consideration  of  the  common  council — whether  it 
would  not  have  been  more  judicious  and  more  frank  to  have 
enlightened  them  with  regard  to  this  claim,  if  he  had  then 
conceived  the  idea  of  its  prosecution,  so  that  the  common 
council  might  act  in  full  view  of  all  the  circumstances  which 
should  naturally  or  legitimately  affect  their  action  ?     Yet  I 
•  am  not  prepared  to  say,  as  a  matter  of  law,  that  the  plain- 
tiff was  obliged  to  present  this  question  to  the  common  coun- 
cil.    It   was,  in  its  nature,  a  distinct  and  independent  cause 
of  action,  and  the  plaintiff  claimed  he  had  abundant  cause 
for  the  reduction  of  this  rent,  on  account  of  the  non-remune- 
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rative  character  of  the  ferry ;  and  there  were  presented  ample 
reasons  in  that  circumstance  for  this  reduction  of  rent  to  the 
standard  of  $5000,  instead  of  $20,000 ;  and  that  he  was  not 
obliged,  as  a  matter  of  law,  to  introduce  this  claim  to  the  com- 
mon council ;  and  that  he  made  the  application' rather  as  a 
suppliant,  as  it  has  been  spoken  of  here,  than  as  a  strict  claim- 
ant, enforcing  a  legal  right  from  them.  It  does  not  appear 
to  me  that  his  omission  to  present  that  to  the  notice  of  the  com- 
mon council  is  a  bar  to  this  action."  *  *  * 

"If  you  come  to  a  conclusion  favorable  to  the  plaintiff,  the 
only  remaining  question  is :  What  amount  of  verdict  is  he 
entitled  to  at  your  hands  ?  If  he  was  entitled  to  the  whole 
of  this  slip,  and  received  through  the  lease  only  a  part  of  it, 
then  the  damage,  which  he  sustains,  is  the  difference  between 
the  value  of  the  whole  and  the  value  of  the  part  which  he  got 
under  the  terms  of  this  lease ;  in'  other  words,  the  value  of 
the  part  which  Murray  owned,  and  which  the  plaintiff  claims 
he  was  obliged  to  procure,  in  order  to  carry  out  his  contract 
with  the  common  council,  in  running  this  ferry.  This  value 
is  placed  at  the  amount  of  four  thousand  dollars,  and  Mr. 
Murray  swears  that  is  a  fair  annual  compensation  for  the  use 
of  the  premises  owned  by  him.  The  plaintiff  alleges  he  was 
obliged  to  pay  that  sum,  in  order  to  obtain  the  use  of  the 
slip,  which  was  indispensable,  and  it  is  claimed,  and  I  think 
correctly  and  legally,  that  the  amount  which  he  was  necessi- 
tated to  pay,  in  good  faith,  for  the  purpose  of  obtaining  that 
portion  of  the  slip,  is  the  measure  of  damages  which  he  is  en- 
titled to  recover  in  this  action.  That  would  be  $4,000  a  year 
for  the  period  of  time  which  would  elapse  from  the  commence- 
ment of  the  lease,  in  1852,  to  its  termination ;  that  amount, 
according  to  the  calculation  of  the  accountant,  Mr.  De  Groot, 
including  the  two  odd  months,  would  be  $49,502.78,  and  I 
think  the  party  is  entitled  to  recover  for  the  whole  period, 
and  that  the  rent  does  not  cease  at  the  last  quarter  day  in 
May,  but  the  two  succeeding  months  would  be  among  the 
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number  for  which  the  party  would  have  a  right  to  collect 
the  rent." 

The  jury  found  a  verdict  for  the  plain  tin0,  according  to  the 
charge  of  the  judge,  for  the  whole  amount  of  the  rent  agreed 
to  he  paid  by  the  plaintiff  and  his  associates,  for  the  rent  of 
that  part  of  the  slip  which  was  claimed  adversely  to  the  city 
by  Murray,  during  the  whole  term  of  the  lease,  and  interest, 
being  $49,902.78.  Judgment  having  been  rendered  on  the 
verdict,  with  costs,  the  defendants  appealed. 

Wm.  Curtis  Noyes,  for  the  appellants. 
David  Dudley  Field,  for  the  respondent. 

BARNARD,  J.  It  must  now  be  regarded  as  settled  that  if  a 
party  makes  representations  in  such  manner  as  to  import  a 
knowledge  in  him  of  facts,  whilst  in  fact  he  has  no  knowledge 
of  the  facts,  and  the  representations  are  made  with  the  intent 
that  another  shall  rely  on  them,  and  that  other  does  rely  on 
them,  and  those  representations  turn  out  to  be  false,  it  is  as 
much  a  fraud  as  if  the  party  making  them  knew  them  to  be 
untrue.  (Bennett  v.  Judson,  21  N.  T.  Rep.  238.) 

Upon  this  principle  (the  character  of  the  representations, 
the  reliance  of  the  plaintiff  on  them,  the  falsity  of  them,  and 
whether  the  plaintiff  was  damaged  thereby,  having  been  sub- 
mitted to  the  jury  and  by  them  found  in  the  plaintiff's  favor,) 
the  defendant  here  is  clearly  liable,  provided  the  committee 
had  authority  to  bind  it,  and  provided  there  is  no  objection  to 
a  recovery  by  reason  of  the  frame  of  the  complaint,  and  also 
provided  the  oral  proof  of  the  representations  introduced  does 
not  fall  within  the  rule  prohibiting  a  written  instrument 
from  being  altered,  varied  or  modified  by  parol  evidence. 

As  to  the  objections  to  the  form  of  the  complaint.  This  is 
on  the  ground  that  the  complaint  did  not  state  any  fraudu- 
lent, willful  or  intentional  misrepresentation.  The  complaint 
however  states  the  representations  that  were  made,  stating 
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them  as  representations  of  facts  made  by  the  defendants  of 
their  own  knowledge,  and  not  as  expressions  of  opinion  01 
belief;  that  those  representations  were  false;  that  the  plain- 
tiff relied  on  them ;  and  that  he  suffered  damages  thereby. 

Proof  of  these  facts  would  be  sufficient  to  entitle  the  plain- 
tiff to  recover,  unless  the  defendant  could  in  some  mode  jus- 
tify the  representations.  Upon  these  facts  the  law  adjudges 
fraud.  It  would  undoubtedly  have  been  more  in  consonance 
with  the  verbiage  of  the  former  system  of  pleading  to  have 
alleged  fraud ;  but  it  seems  scarcely  necessary  now  to  put  in 
a  pleading  these  sounding  phrases  which  are  the  mere  result 
adjudged  by  the  law  to  arise  on  the  facts  alleged.  But  the 
omission  of  such  an  allegation  as  this  does  not  substantially 
vary  the  cause  of  action.  The  whole  frame  of  the  complaint 
clearly  shows  what  the  cause  and  nature  of  the  action  was 
intended  to  be.  If  material  the  complaint  could  have  been 
amended  at  the  trial  by  inserting  this  allegation  as  an  alle- 
gation material  to  the  cause  of  action  mapped  out  in  the 
complaint.  In  such  case  a  judgment  will  not  be  reversed 
although  the  amendment  has  not  been  actually  made. 

As  to  the  objection  that  oral  proof  of  the  representations  is 
inadmissible,  on  the  ground  that  it  tends  to  contradict  &c. 
the  written  lease.  This  evidence  wa$  offered  and  admitted 
not  for  the  purpose  of  showing  that  it  was  intended  to  pass 
something  which  by  the  terms  of  the  lease  was  not  passed, 
but  for  the  purpose  of  showing  what  the  terms  of  the  lease 
would  have  passed,  if  the  representations  had  been  true.  In 
this  view  the  objection  to  this  testimony,  on  this  point,  that 
a  written  instrument  cannot  be  contradicted  &c.  by  parol  evi- 
dence, is  untenable.  {Whitney v.  Allaire,  1  Comst.  308.) 

Indeed  the  case  of  Whitney  v.  Allaire  is  almost  identical 
with  the  present  case.  That  action  was  covenant  brought  for 
rent  on  an  instrument  in  the  following  words  :  ft  I  have 
this  day  hired  of  Stephen  Whitney  the  water  lot  and  his 
right  to  the  wharf  on  the  east  side  of  Market  slip,  for  one 
year  from  1st  of  May  next  at  the  yearly  rent  of  $1000,  and 
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taxes  on  said  water  lot  whatever  it  may  be,  the  rent  to  be 
paid  quarterly,  9th  February,  1837."  The  defendant  claim- 
ed damages  by  reason  of  representations  made  by  the  plaintiff 
respecting  the  extent  of  his  right.  Parol  evidence  was  ad- 
mitted to  prove  the  representations,  and  such  admission  was 
held  proper,  notwithstanding  the  objection  that  the  plaintiff 
demised  only  his  right.  There  is  no  essential  difference  be- 
tween the  expression  "  all  my  right  "  and  the  expression  "  so 
much  as  belongs  to  me." 

As  to  the  authority  of  the  committee  to  bind  the  corpora- 
tion by  representations.  In  Sandford  v.  Handy,  (23  Wend. 
267,)  the  defense  consisted  in  false  and  fraudulent  represen- 
tations as  to  the  cost,  location  and  value  of  certain  property 
made  by  one  who  was  the  plaintiffs'  agent  to  effect  a  sale  of 
the  property.  On  the  trial  the  evidence  of  the  representa- 
tions was  excluded.  On  appeal  the  evidence  was  held  to  be 
admissible.  The  court,  in  its  opinion,  says:  "If  the  agent 
at  the  time  of  the  contract  makes  any  declaration,  represen- 
tation or  admission  touching  the  subject  matter  of  the  con- 
tract, it  is  the  representation,  declaration  or  admission  of  the 
principal.  These  principles  are  fully  borne  out  by  the  author- 
ities referred  to,  founded  in  good  sense  and  with  a  just  con- 
ception of  the  commercial  and  other  business  transactions 
of  life  from  which  they  have  been  derived."  And  again  the 
court  say:  "The  agent  here  had  power  to  procure  the  sub- 
scription to  the  contract  of  sale,  and  in  the  absence  of  special 
instructions  to  the  contrary,  at  least,  does  not  this  imply  the 
right  to  use  the  ordinary  means  and  inducements  to  accom- 
plish the  end  ?  Must  not  the  plaintiff  have  expected  that 
the  agent  would  speak  of  the  property,  its  situation,  quali- 
ty, etc?" 

"This  is  laid  down  as  a  general  principle,  and  upon  reason 
and  authority  is  applicable  to  both  special  and  general  agents." 

And  the  point  having  been  raised  that  the  principal  should 
not  be  held  responsible  for  misrepresentations,  as  no  authority 
to  deceive  and  defraud  can  properly  be  implied  as  one  of  the 
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means,  the  court  say:  "There  is  undoubtedly  much  force  in 
this  view,  and  at  a  very  early  day  it  carried  with  it  the  judg- 
ment of  the  court.  (Bro.  Abr.  Action  on  the  Case,  pi.  8.) 
But  Lord  Holt  overruled  that  decision  and  held  him  liable. 
This  has  been  approved  law  ever  since." 

Again,  in  the  case  of  the  Bank  of  the  United  States  v. 
Davis,  (2  Hill,  451,)  this  language  is  held:  "Nor  is  there 
any  thing  novel  or  singular  in  the  idea  that  an  agent  may  be 
guilty  of  fraud  and  deception  in  transacting  the  business  of 
his  principal,  or  in  the  law  that  holds  the  latter  responsible 
for  the  consequences,  to  third  persons.  The  doctrine  is  very 
familiar  and  of  every  day  application  in  the  administration 
of  justice."  No  authority  has  been  cited  overruling  these 
principles.  Thus,  unless  a  different  rule  obtains  where  a 
corporation  is  principal,  the  defendant  here  is  bound  by  the 
representations  of  its  committee.  There  can  be  no  doubt 
but  that  the  representations  here  were  such  as  touched  the 
very  matter  with  which  the  committee  was  charged ;  equally 
so  with  the  representations  in  23  Wend.  Now  does  a  dif- 
ferent rule  obtain  in  this  respect  whe"n  a  corporation  is 
principal  ? 

The  general  principle  that  a  corporation  may  delegate  to 
agents  the  performance  of  any  act  which  it  can  itself  per- 
form, is  well  established.  Now  there  is  no  doubt  but  that 
the  corporation  might  itself  have  entered  into  negotiations 
respecting  the  leasing  of  the  slip,  and  have  settled  on  the 
terms.  That  power  then  it  could  confide  to  its  agents.  Can 
there  be  any  doubt  but  that  if  the  corporation  had  negotiated 
this  lease,  and  in  the  course  of  such  negotiation  had  made 
these  representations,  it  could  escape  liability  on  the  ground 
that  it  had  no  power  to  make  them  ?  The  granting  to  a 
body  aggregate  certain  powers,  rights  and  privileges  which 
it  may  use,  possess  and  enjoy,  will  not  give  that  body  immu- 
nity from  wrongs  or  unlawful  acts  committed  by  it  in  the 
carrying  out  of  those  powers,  or  in  the  execution  of  any  act 
it  may  be  authorized  to  perform. 
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The  suggestion  that  a  corporation  cannot  be  liable  for  a 
fraud  committed  may  be  correct  as  to  fraud  not  in  any  way 
Connected  with  or  committed  in  the  course  of,  and  tending 
lo  carry  out,  some  power  or  act  which  it  is  authorized  to 
perform.  But  it  is  not  correct  as  to  fraud  so  connected  or 
committed. 

A  fraudulent  representation  is  in  effect  a  wrongful  and 
unlawful  action.  And  the  argument  is  that  a  corporation  has 
110  power  to  commit  a  wrongful  or  unlawful  act,  and  having  no 
power  to  commit  it,  it  is  not  liable  therefor.  But  it  is  held 
that  a  corporation  may  be  sued  for  an  unlawful  conversion  of 
goods,  and  damages  recovered  if  it  be  found  to  have  unlaw- 
fully converted  them.  (Beach  v.  Fulton  Bank,  7  Cowen,  485.) 

So,  also,  it  may  be  sued  and  damages  recovered  for  an 
unlawful  refusal  to  permit  stock  to  be  transferred.  (Bank 
of  United  States  v.  Davis,  2  Hill,  451.)  In  these  cases  the 
argument  that  the  corporation  was  not  invested  by  its  charter, 
or  by  its  stockholders,  with  power  to  commit  any  unlawful 
act  or  wrong,  and  that  it  could  not  by  any  wrongful  or  unlaw- 
ful act  affect  the  interests  of  the  stockholders,  was  applicable 
to  the  same  extent  as  it  is  in  the  present  case ;  and  those 
arguments  were  strenuously  urged  in  the  case  in  7  Cowen. 

It  is  urged  that  a  corporation  will  not  be  affected  by  any 
representation  made  by  an  agent,  unless  the  agent  was 
directly  authorized  by  resolution  to  make  the  particular 
statement.  The  principal  is  liable  for  the  false  representa- 
tions of  the  agent  made  in  and  about  the  matter  for  which  he 
was  appointed  agent,  not  on  the  ground  of  express  authority, 
given  to  the  agent  to  make  the  statement,  but  on  the  ground 
that  as  to  the  particular  matter  for  which  the  agent  is  ap- 
pointed he  stands  in  the  place  of  the  principal,  and  whatever 
he  does  or  says  in  and  about  that  matter  is  the  act  and  decla- 
ration of  the  principal ;  for  which  the  principal  is  just  as  liable 
as  if  he  had  personally  done  the  act  or  made  the  declaration. 

The  power  of  the  agent  to  render  the  principal  liable  for 
representations  flows  from  his  mere  appointment  to  do  the 
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act  or  transact  the  business  in  and  about  which  the  represen- 
tations are  made.  This  is  clearly  the  doctrine  of  the  case  in 
'23  Wend.  There  is  no  principle  of  the  common  law  by 
which  the  incidents  attaching  to  the  appointment  of  an 
agent,  when  that  appointment  is  made  by  a  corporation, 
are  more  restricted  than  when  the  appointment  is  by  an 
individual. 

No  train  of  reasoning  has  presented  itself  which  leads  to 
the  conclusion  that  there  is  any  necessity  or  propriety  in 
establishing  the  doctrine  that  when  an  agent  is  appointed  by 
a  corporation  the  incidents  attaching  to  that  agent  are  more 
restricted  or  of  a  different  nature  than  in  other  cases.  It  is 
not  meant  to  be  asserted  that  a  corporation  can  bind  itself 
in  all  matters  to  the  same  extent  as  an  individual  can,  or 
that  by  the  appointment  of  an  agent  it  can  bind  itself  in 
matters  as  to  which  its  own  act  would  not  bind.  But  it  is 
meant  to  be  said  that  where  a  corporation  has  power  to  do 
some  act,  and  as  incident  to  that  act,  tp  render  itself  liable 
for  representations  made  in  and  about  the  doing  of  that  act, 
it  can  appoint  an  agent  to  do  that  act,  and  from  the  mere 
fact  of  such  appointment  the  same  powers  will  flow  to  the 
agent  as  if  he  had  been  appointed  by  an  individual,  provided 
only  that  the  powers  so  flowing  could  have  been  exercised  by 
the  corporation  itself. 

In  this  case  the  corporation  had  power  to  negotiate  a  lease 
of  the  slip,  and  in  the  course  of  such  negotiation  to  render 
itself  liable  for  any  misrepresentation  made  in  relation  thereto. 
It  had  also  power  to  appoint  an  agent  to  conduct  such  nego- 
tiation, and  from  such  appointment  there  flowed  to  the  agent 
the  power  to  render  the  corporation  liable  for  any  misrepre- 
sentation. 

As  to  the  representation  made  by  the  comptroller  and 
corporation  counsel.  The  point  made  by  the  appellant  that 
the  plaintiff  took  the  lease  with  knowledge  given  him  by 
its  terms  that  there  was  a  question  as  to  the  extent  of  the 
defendants'  right,  is  fully  met  by  the  evidence  of  what  took 
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place  between  him  and  the  comptroller  and  the  corporation 
counsel.  In  this  view  that  evidence  was  certainly  proper. 
The  resolutions  of  September  8. 1852,  and  4th  October,  1852, 
and  the  survey  of  Ludlam,  were  properly  received  in  evi- 
dence, for  the  reasons  mentioned  by  the  judge  who  presided 
at  the  trial,  in  his  charge  to  the  jury.  This  survey,  and  these 
two  resolutions,'  were  also  admissible  in  another  view,  viz : 
to  show  ratification. 

Shortly  prior  to  Sept.  8,  1852,  the  plaintiff  communicated 
to  the  defendants'  officers  the  fact  that  his  possession  of  the 
property  which  had  been  represented  to  him  to  belong  to  the 
city  was  obstructed.  The  defendants  then  passed  a  resolu- 
tion directing  the  property  to  be  surveyed.  It  was  surveyed, 
and  the  surveyor  made  a  map  representing  the  property  to 
belong  precisely  in  accordance  with  the  representations  made 
to  plaintiff.  Thereupon,  on  the  4th  October,  1852,  another 
resolution  was  passed,  reciting  the  survey,  and  that  the  lessee 
had  been  obstructed  in  obtaining  possession,  and  directing 
the  common  council  to  put  and  keep  the  lessee  in  possession 
and  enjoyment  of  the  property,  as  laid  down  on  the  map. 
Reasonable  intendments  and  presumptions  are  to  be  drawn 
from  the  acts,  whether  of  individuals  or  corporations.  Now, 
it  is  rather  extraordinary,  if  the  common  council  had  not 
deemed  the  corporation  obliged,  in  good  faith,  to  protect  the 
plaintiff  in  the  possession  of  the  whole  of  the  premises,  that 
this  course  should  be  pursued.  If  the  only  information  on 
the  subject  which  they  had  was  what  appears  by  the  terms  of 
the  lease,  they  would  at  once  have  said  what  their  counsel  now 
urges  us  to  say  for  them,  "  we  only  leased  you  what  we  own- 
ed ;  we  neither  contracted  to  put  or  keep  you  in  possession 
of  any  specified  portion  of  the  slip  ;  you  took  the  lease  on 
your  own  responsibility,  being  well  apprised  that  there  was 
uncertainty  as  to  the  extent  of  our  ownership.  We  are  not 
obliged,  either  in  law  or  in  good  faith,  under  these  circum- 
stances, to  enter  into  any  litigation  on  the  subject."  If,  on 
the  contrary,  they  were  informed  of  the  representations  made 
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by  their  committee,  it  was  very  natural  for  them  to  say  : 
"  true,  those  representations  were  unauthorized,  but  you  took 
the  lease  relying  on  them,  and  we  consider  ourselves  bound 
by  what  our  committees  have  represented,  ant),  will  therefore 
do  all  in  our  power  to  put  and  keep  you  in  possession  of  what 
our  committee  represented  we  owned."  It  can  be  readily 
imagined  that  this  was  the  line  of  argument  urged  in  the  de^ 
bate  respecting  the  adoption  of  these  resolutions. 

The  reasonable  presumption  and  fair  intendment  is,  that 
the  common  council,  when  they  passed  these  resolutions, 
knew  of  the  representations  that  had  been  made,  and  passed 
the  resolutions  in  view  of  them.  This  is  a  ratification  of  the 
act  of  the  committee  in  making  such  representations.  This 
was  the  time  for  the  defendants  to  rescind  and  make  restitu- 
tion. But  instead  of  doing  that,  they  chose  to  contest  the 
claim  of  Murray,  and  by  the  passage  of  these  resolutions  not 
only  ratified  the  representations  of  their  committee,  but  in 
effect  again  represented  that  they  owned  the  property. 

These  views  dispose  of  the  objections  to  the  admission  of 
evidence  of  the  representations  made  by  the  committee  ;  of 
the  resolution  directing  a  survey  ;  of  the  survey  ;  and  of  the 
resolution  of  October  4,  and  of  the  first  eight  points  made  by 
the  appellants,  except  the  objection  to  the  representations 
made  by  the  street  commissioner.  This,  if  an  error,  is  cured 
by  the  charge  of  the  judge,  who  in  effect  directed  the  jury  to 
disregard  it. 

There  are  two  remaining  points  urged  by  the  appellants. 
1st.  That  by  reason  of  the  plaintiff's  application  for  a  reduc- 
tion of  the  rent,  after  the  representation  and  after  he  knew 
of  the  adverse  claim,  and  his  acceptance  of  the  reduction  and 
the  instrument  by  which  it  was  made,  he  cannot  recover ; 
and  this  is  urged  on  three  grounds. 

(1.)  That  the  reduction  was  in  fact  made  in  part  by  reason 
of  the  adverse  claim.  (2.)  That  the  plaintiff  in  his  petition 
suppressed  the  fact  of  this  claim,  which  suppression  must  be 
deemed  fraudulent.  (3.)  That  by  accepting  the  instrument 
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reducing  the  rent,  he,  knowing  of  the  representation,  has  af- 
firmed the  lease  to  be  good  in  every  respect.  The  charge  of 
the  judge  is  very  satisfactory  on  these  points  ;  but  there  is 
an  additional  reason  why  they  do  not  forta  an  answer  to  this 
action.  At  the  time  of  the  application  for  a  reduction  of  rent 
and  of  the  acceptance  of  the  instrument  reducing  it,  the  de- 
fendants were  defending  against  the  plaintiff,  in  a  suit  brought 
in  respect  to  this  piece  of  property,  which  had  not  then  been 
tried.  The  plaintiff's  calling  on  the  de/endant  to  put  him  in 
possession  of  the  land  which  had  been  represented  to  belong 
to  it,  and  to  protect  him  therein,  was  a  clear  assertion  of  an 
intent  to  hold  it  responsible  if  it  was  unable  to  give  him  what 
he  ought  to  have.  The  defendants,  by  the  resolutions  of 
September  8,  1852,  and  October  4,  1852,  and  the  defense  of 
the  suit  brought  by  Murray,  for  the  reasons  stated  when 
speaking  above  of  those  resolutions,  recognized  the  liability. 
Pending  that  suit,  both  parties  must  have  considered  the 
claim  as  in  abeyance.  Consequently  there  was  no  conceal- 
ment, nor  could  the  acceptance  of  the  subsequent  instrument 
be  a  waiver  of  a  claim  considered  by  both  parties  to  be  in 
abeyance. 

With  respect  to  the  objection  to  the  rule  of  damages,  it  is 
only  requisite  to  refer  to  the  views  expressed  by  the  judge  on 
the  trial. 

The  judgment  should  be  affirmed  with  costs. 

SUTHERLAND,  J.  concurred. 

CLERKE,  J.  (dissenting.)  This  action  must  be  regarded 
either  as  an  action  ex  contractu,  for  the  breach  of  an  implied 
or  an  express  covenant  in  the  lease,  or  as  an  action  ex  delicto 
for  fraudulent  representations. 

I.  That  it  is  an  action  ex  contractu  is,  I  believe,  scarcely 
pretended.  The  lease  so  clearly  provides,  on  the  part  of  the 
defendants,  against'  any  liability  of  this  kind,  that  it  can 
scarcely  be  maintained  for  a  moment  that  such  an  action 
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could  be  sustained.  The  lease  demises  only  so  much  of  the 
slip  as  belongs  to  the  lessors,  and  in  the  concluding  clauses 
"it  is  mutually  covenanted  and  agreed  that  these  'presents 
are  upon  the  express  understanding  that  nothing  herein  con- 
tained shall  be  taken  or  construed  to  operate  as  a  covenant 
by  the  parties  of  the  first  part,  for  possession  or  quiet  enjoy- 
ment by  the  party  of  the  second  part,  &c.,  of  the  said  ferry 
or  right  of  ferriage,  nor  shall  the  same  be  taken  or  construed 
to  interfere  in  any  manner  with  any  previous  grants  or  rights 
&c.,  nor  to  operate  further  than  to  grant  the  possession  of 
the  estate,  right,  title  or  interest,  which  the  parties  of  the 
first  part  may  have  or  lawfully  claim,  to  the  said  ferry  or 
right  of  ferriage  hereby  demised,  by  virtue  of  their  several 
charters  and  the  various  acts  of  the  legislature  of  the  state 
of  New  York."  \ 

II.  Can  this  action  be  maintained  on  the  ground  of  fraud- 
ulent representations  ?  I  presume  that  a  corporation  is  not 
exempt  from  liabitity  for  misrepresentations  which  affect  the 
rights  of  individuals ;  and  a  purchaser  or  lessee  of  property 
belonging  to  a  corporation,  if  he  is  deceived  and  enticed  into 
making  a  contract  by  the  misrepresentations  of  the  corpora- 
tion, and  is  damnified  by  such  misrepresentations,  can  main- 
tain an  action  against  it.  But  nothing  is  better  settled  in  the 
law  than  that  the  declarations  of  any  individual  member  or 
officer  of  a  corporation  will  not  bind  it,  unless  they  are  within 
the  scope  of  his  ordinary  powers,  or  of  some  special  agency 
relative  to  the  subject  matter.  Even  declarations  made  by 
the  mayor  himself,  or  declarations  in  any  form,  made  by  any 
one  branch  of  the  common  council,  could  have  no  such  effect ; 
much  less  can  it  be  bound  or  affected  by  the  declarations  or 
acts  of  committees  or  individual  members  of  committees,  not 
expressly  authorized  by  the  whole  legislative  department  of 
the  corporation  to  make  those  declarations  or  perform  those 
acts.  Otherwise  there  would  be  no  safety  for  a  day,  for  the 
rights  of  any  corporation  ;  and  notwithstanding  all  the  re- 
strictions and  care  with  which  the  law  surrounds  those  rights 
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we  all  know  to  what  an  extent  they  are  trifled  with  and  bar- 
tered away  by  faithless  officials  and  unscrupulous  claimants. 
I  therefore  consider  that  all  the  acts  and  declarations  of  the 
officers  of  the  defendants,  in  the  present  case,  and  of  commit- 
tees and  of  individual  members  of  committees,  were  totally 
inadmissible  as  evidence,  and  that  the  judge  erred  in  admitting 
them.  Indeed  I  think  the  defendants  were  clearly  entitled  to 
a  dismissal  of  the  complaint,  when  the  plaintiff  rested  his 
case.  The  judgment  should  be  reversed  and  a  new  trial 
granted ;  costs  to  abide  the  event. 

[NEW  YORK  GENERAL  TEEM,  May  4,  1868.    Sutherland,  Clerke  and  Bar* 
nard,  Justices.] 


NELSON  and  STURGES  vs.  EDWARDS. 

40    *™\ 

~'T  '•'',' 
In  January,  1856,  the  Atlas  Insurance  Company,  being  indebted,  its  officers, 

and  firms  of  which  they  were  members,  entered  into  an  agreement  to  loan 
their  notes  to  the  company,  to  be  used  to  pay  such  indebtedness,  on  the 
condition  that  the  company  should  deliver  to  N.  and  S.  collaterals  suffi- 
cient to  secure  the  repayment  of  such  loans.  They  accordingly  advanced 
their  notes  to  the  company,  to  the  amount  of  $40,000,  and  on  the  4th  of 
February,  1856,  the  vice  president  of  the  company  assigned  to  N.  and  S^ 
certain  notes,  including  a  premium  note  given  by  the  defendant  to  the 
Atlas  Insurance  Company,  for  a  policy  on  a  vessel,  in  trust  to  collect  and 
pay  such  sums  of  money  as  they  might  procure  for  said  company. .  This 
assignment  could  not  take  effect,  at  its  date,  in  consequence  of  the  securi- 
ties being  then  pledged  to  a  bank.  But  in  May,  1856,  the  lien  of  the  bank 
being  discharged,  the  securities  were  transferred  to  N.  and  S. 

field,  1.  That  there  was  a  valid  consideration  for  the  assignment  to  N.  and  S. 

2.  That  the  assignment  conveyed  to  N.  and  S.  the  securities  therein  men- 
tioned. 

8.  That  the  trust  was  a  valid  one,  under  our  statutes ;  it  being  for  the  benefit 
of  creditors. 

4.  That  N.  and  S.  the  trustees,  had  a  right  to  collect  the  assigned  securities, 
for  the  purposes  of  the  trust. 

Held,  also,  that  the  transfer  to  N.  and  S.  of  the  premium  note  made  by  th« 
defendant  having  been  made  on  the  4th  of  February,  a  set-off,  of  a  loss 
under  the  policy  for  which  it  was  given,  not  accruing  to  the  defendant 
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until  March  thereafter,  could  not  be  allowed  against  such  note.    CLERKE,  J 
dissented. 

It  is  the  right  of  one  holding  choses  in  action  as  collateral  security,  to 
enforce  payment  of  them  and  thus  satisfy  the  principal  debt ;  unless 
prohibited  from  so  doing  by  the  contract  under  which  he  obtained  such 
collaterals. 

A  PPEAL  by  the  plaintiffs  from  a  judgment  entered  on  a 
JLJ  trial  at  the  circuit,  before  Justice  ALLEN,  without  a 
jury.  The  action  was  upon  a  premium  note,  given  by  the 
defendant,  to  the  Atlas  Mutual  Insurance  Company,  on 
effecting  an  insurance  upon  a  vessel.  The  defendant,  in  his 
answer,  alleged  by  way  of  set-off  and  counter-claim,  a  loss 
and  damage  sustained  by  the  property  insured,  by  the  perils 
insured  against,  during  the  running  of  the  policy.  The  fol- 
lowing facts  were  found  by  the  court :  First.  The  note  in 
controversy  was  a  premium  note,  given  for  risk  on  the  schooner 
Gardner  Pike  on  the  day  it  bears  date,  by  the  defendant,  the 
maker,  to  the  Atlas  Mutual  Insurance  Company,  a  corpora- 
tion duly  created  by  law,  and  doing  business  in  the  city  of 
New  York,  under  charter  and  by-laws,  copies  of  which  were 
annexed.  Second.  Before  the  4th  of  February,  1856,  the 
note  was  transferred  by  the  said  company  to  the  American 
Exchange  Bank,  with  others,  to  the  amount  of  more  than 
$5000,  as  collateral  to  loans  made  by  the  bank  to  the  said 
company.  The  note  was  made  payable  on  the  face  thereof 
to  the  Atlas  Mutual  Insurance  Company,  and  was  indorsed 
as  follows,  by  the  secretary  of  the  company : 

"Pay  for  account  of  the  Atlas  Mutual 

Insurance  Company.  GEORGE  H.  TRACT,  Secty." 

'Third.  On  the  14th  day  of  January,  1856,  the  trustees  of 
the  said  company,  at  a  regular  meeting,  passed  the  following 
resolution,  to  wit:  "Resolved,  That  the  officers  of  the  com- 
pany be  and  are  hereby  authorized  to  arrange  with  any  par- 
ties, in  or  out  of  the  board  of  trustees,  for  the  use  of  their 
names,  either  as  makers  or  indorsers  of  such  paper  as  it  will 
be  necessary  for  the  company  from  time  to  time  to  have,  and 
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they  may  give  any  security,  and  make  such  allowance  as  they 
shall  think  proper,  for  the  use  of  such  paper.  Fourth.  On 
the  15th  day  of  January,  1856,  the  following  instrument 
was  executed  and  delivered,  to  wit : 

"  New  York,  January  15th,  1856. 

We,  the  undersigned,  agree  to  and  with  each  other,  and 
with  the  Atlas  Mutual  Insurance  Company,  that  we  will 
lend  our  notes  to  the  amount  of  $5000  each,  to  said  company, 
and  will  indorse  each  other's  paper  so  given  to  an  equal 
amount,  on  the  conditions  as  stated  below,  such  paper  to  be 
given  to  T.  S.  Nelson  and  J.  S.  Sturges,  special  trustees,  to 
be  used  by  them  as  they  may  think  proper,  for  the  benefit  of 
the  company,  and  to  be  made  at  such  date  as  they  require. 
It  being  clearly  understood  that  our  liability  on  this  paper, 
either  as  makers  or  indorsers,  shall  be  fully  secured  by  a 
deposit  of  collaterals,  to  such  an  amount  and  of  such  char- 
acter as  said  trustees  shall  think  sufficient  to  cover  all  the 
paper  used  under  this  arrangement ;  such  securities  shall  be 
placed  in  the  hands  of  T.  S.  Nelson  and  J.  S.  Sturges,  as 
special  trustees  for  all  parties  concerned,  and  we  hereby  give 
to  said  special  trustees  full  power  and  authority  to  sell  said 
collateral  securities,  or  any  part  or  portion  thereof,  at  the 
board  of  brokers,  in  the  city  of  New  York,  or  at  public  sale, 
or  at  private  sale,  or  at  the  option  of  said  special  trustees, 
and  without  advertising  the  same,  or  otherwise  giving  us 
any  notice.  It  is  also  clearly  and  distinctly  understood,  that 
should  any  loss  occur  ultimately  to  any  parties  to  this  ar- 
rangement, that  such  loss  shall  be  borne  pro  rata,  by  all  the 
parties  giving  such  notes.  It  is  also  understood  that  the 
said  notes  shall  be  paid  by  the  company,  by  the  first  of  No- 
vember, 1856 ;  but  the  parties  are,  in  the  meantime,  to  give 
new  paper  for  renewal  for  the  same,  or  a  less  sum,  until 
finally  paid  in  full,  as  above."  Signed,  on  behalf  of  the 
company,  by  E.  RUSSELL  HINCKLEY,  vice  president.  And 
signed  also  by  several  other  persons  and  firms. 

Fifth.  The  signers  of  the  foregoing  instrument  were  triis- 
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tees  of  the  said  company,  or  were  firms,  of  each  of  which  a 
trustee  was  a  member.  Sixth.  Under,  and  by  virtue  of  the 
said  instrument,  $40,000  in  notes  were  advanced  and  used 
by  the  said  company  and  for  its  benefit,  and  the  plaintiffs 
have  not  been  fully  reimbursed,  but  there  is  a  deficiency  to 
an  amount  exceeding  the  amount  of  the  note  in  controversy. 
Seventh.  On  the  4th  day  of  February,  1856,  the  following 
instrument  in  writing  was  executed  and  delivered  to  the 
plaintiffs : 

"  New  York,  February  4th,  1856. 

Whereas,  the  Atlas  Mutual  Insurance  Company  is  indebt- 
ed to  the  American  Exchange  Bank :  and  whereas,  said  bank 
holds  divers  securities  belonging  to  said  company,  pledged  to 
said  bank  as  collateral  to  such  indebtedness  :  Now,  the  said 
company,  for  value  received,  hereby  consigns  and  transfers  to 
T.  S.  Nelson  and  James  S.  Sturges,  special  trustees,  all  the 
said  securities,  subject  only  to  the  pledge  thereof  for  indebt- 
edness, to  be  held  or  used  by  the  said  T.  S.  Nelson  and  James 
S.  Sturges,  special  trustees,  as  collateral  security  for  the  pay- 
ment of  any  sums  of  money  which  they  may  procure  for  said 
company  by  the  discounting  of  any  paper  whatsoever.  THE 
ATLAS  MUTUAL  INS.  Co.,  per  E.  KUSSELL  HINCKLEY,  [L.  s.] 
Vice  Prest.  Attest,  GEO.  H.  TRACY,  Sec'y." 

That  there  was  no  resolution  of  the  board  of  trustees  au- 
thorizing said  instrument,  other  than  the  one  bearing  date 
January  14th,  contained  in  the  third  finding  of  fact.  Eighth. 
In  the  month  of  May,  1856,  the  note  in  controversy  was  de- 
livered by  the  American  Exchange  Bank  to  the  plaintiffs,  un- 
der the  instrument  in  writing  bearing  date  February  4th, 
1856.  Ninth.  There  was  a  loss  on  the  policy  on  which  this 
premium  note  was  given,  to  the  amount  of  $171.09,  which 
loss  was  adjusted  and  liquidated  by  the  said  company  on  the 
fifth  day  of  March,  1856,  and  was  then  due  and  payable. 

And  the  judge  found  and  decided,  as  matter  of  law  : 

I.  That  the  plaintiffs  were  not,  as  against  the  defendant 
having  a  claim  and  demand  against  the  payees,  bona  fide 
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holders  for  value  of  the  note  counted  upon,  but  the  note  in 
the  hands  of  the  plaintiffs  was  subject  to  all  defenses  which 
would  have  been  available  as  against  the  payees.  . 

II.  The  loss  under  the  policy  for  which  the  note  was  given 
is  allowable  in  this  action,  as  an  offset  to  the  note  in  the 
hands  of  the  plaintiffs,  and  being  more  than  the  amount  of 
the  note,  the  plaintiffs  cannot  recover. 

Judgment  was  accordingly  given  for  the  defendant,  for 
costs. 

Winchester  Britton,  for  the  appellants. 
Beebe,  Dean  &  Donohue,  for  the  respondent. 

MULLIN,  J.  The  Atlas  Insurance  Company  had  an  un- 
doubted legal  right  to  receive  the  note  of  the  defendant  in 
payment  of  the  premium  on  the  insurance  of  his  vessel,  and 
the  note  was  a  valid  and  available  security  in  its  hands.  The 
said  company  was  authorized  by  §  12  of  the  charter  of  the 
Atlantic  Mutual  Insurance  Company,  (which  was  made  a 
part  of  the  charter  of  the  Atlas  company,)  "  to  receive  the 
notes  of  its  dealers  for  premiums  in  advance,  of  persons  in- 
tending to  receive  its  policies,  and  to  negotiate  such  notes  for 
the  purpose  of  paying  claims  or  otherwise  in  the  course  of  its 
business."  It  (the  Atlas  company)  was  justly  indebted  to 
the  American  Exchange  Bank,  in  large  sums  of  money,  and 
the  note  in  suit,  with  others,  was  held  by  it  as  collateral 
security  for  the  payment  of  said  indebtedness.  In  January, 
1856,  the  said  Atlas  Insurance  Company  being  largely  in- 
debted and  unable  to  pay,  its  officers,  and  firms  of  which  they 
were  members,  entered  into  an  agreement  to  loan  their  notes 
to  the  company  to  be  used  to  pay  such  indebtedness,  on  the 
condition  that  the  company  should  deliver  to  the  plaintiffs 
collaterals  sufficient  to  secure  the  repayment  of  such  loans. 
On  the  4th  February,  1856,  the  vice  president  of  the  compa- 
ny assigned  to  the  plaintiffs  the  notes  in  suit,  together  with 
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others,  in  trust  to  collect  and  pay  such  sums  of  money  as 
they  might  procure  for  said  company.  This  transfer  was 
unquestionably  made  to  carry  out  the  arrangement  of  the  15th 
January,  1856,  above  referred  to.  This  transfer  could  not 
fake  effect  at  its  date,  the  lien  of  the  bank  not  then  being 
discharged ;  nor  did  it  take  effect  until  May,  1856,  when  the 
bank  transferred  to  the  plaintiffs  the  securities  held  by  it  as 
collateral,  as  above  mentioned. 

If  the  transfer  of  the  4th  February  was  valid,  the  plaintiffs 
acquired  at  that  time  a  legal  interest  in  the  note  in  suit,  and 
are  entitled  to  hold  it  discharged  of  the  offset  of  the  de- 
fendant. The  court  find  that  the  cestuis  que  trust  advanced 
their  notes  to  the  amount  of  $40,000,  pursuant  to  their  agree- 
ment of  January,  1856.  There  was  therefore  a  valid  consid- 
eration for  the  assignment  made  by  the  officers  in  February 
thereafter.  Under  such  circumstances  no  person  should  be 
permitted  to  raise  the  question  as  to  the  power  of  the  officers 
to  transfer,  except  some  person  who  could  be  injured  thereby. 
A  member  of  said  company  ^  or  its  creditors,  might  be  injured 
by  such  a  transfer,  but  not  the  defendant,  who  holds  no  such 
relation  to  said  corporation.  And  so  I  understand  the  court 
of  appeals  to  hold,  in  Eno  v.  Crooke,  (10  N.  Y.  Rep.  66.) 

We  must  hold,  therefore,  I  think,  that  the  assignment  of 
February  conveyed  to  the  plaintiffs  the  said  collaterals  held 
by  the  bank,  and  of  which  the  note  in  suit  was  a  part. 

The  trust  of  which  the  plaintiffs  are  trustees  was  a  valid 
one  under  our  statutes,  being  for  the  benefit  of  creditors. 
And  if  valid,  there  can  be  no  doubt  of  the  rights  of  the  trus- 
tees to  collect  the  notes  held  by  them  for  the  purposes  of  the 
trust. 

It  is  the  right  of  the  holder  of  choses  in  action  as  collateral 
security  to  enforce  payment  of  them  and  thus  satisfy  the 
principal  debt,  unless  prohibited  from  so  doing  by  the  con- 
tract under  which  he  obtained  such  collaterals. 

The  transfer  to  the  plaintiffs  was  made  in  February,  and 
the  loss  which  is  the  subject  of  set-off  insisted  upon  by  the 
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answer  was  not  adjusted  until  the  5th  March  thereafter 
The  set-off  did  not  accrue  to  the  defendant,  therefore,  until 
after  the  transfer  of  the  note  to  the  plaintiffs.  This,  it  seems 
to  me,  is  a  bar  to  the  set-off. 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
ordered. 

SUTHERLAND,  J.  concurred. 

CLERKE,  J.  (dissenting.)  The  court  below  has  found  that 
the  cestuis  que  trust,  for  whose  benefit  the  note  was  trans- 
ferred to  the  plaintiffs,  were  trustees  of  the  company,  or  were 
firms  of  each  of  which  a  trustee  was  a  member.  He  has  also 
found  that  the  note  was  delivered  to  the  plaintiffs  for  the 
said  purpose,  in  the  month  of  May,  1856,  and  that  there  was 
a  loss  on  the  policy  for  which  it  was  given,  as  a  premium 
note,  to  the  amount  of  $171.09,  which  loss  was  adjudicated 
and  liquidated  by  the  company,  on  the  5th  of  March,  1856, 
and  was  then  due  and  payable. 

I  think  that  under  such  circumstances  the  plaintiffs  should 
not  be  considered  bona  fide  holders.  Being  trustees  of  the 
company,  the  law  presumes  that  they  were  aware  of  the  claim 
which  the  defendant  had  against  the  company,  at  the  time 
it  was  transferred  to  the  plaintiffs  for  their  benefit.  It  is, 
consequently,  in  their  hands,  subject  to  all  defenses  which 
would  have  been  available  against  the  company.  The  fact 
that  the  note  had  been  deposited  with  the  American  Ex- 
change Bank  as  security  for  indebtedness  due  the  bank,  by 
the  company,  and  that  the  former  transferred  it  by  permission 
of  the  latter,  to  the  plaintiffs,  does  not  alter  the  character  of 
the  transaction.  The  company  had  never  parted  with  their 
absolute  property  in  the  note;  the  bank  was  merely  the 
pledgee  of  it,  and  in  transferring  it  to  the  plaintiffs,  transfer- 
red the  title  of  the  company,  not  their  own  title  to  it.  In 
doing  so  the  bank  merely  relinquished  its  claim  to  it  as  a  se- 
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curity  for  indebtedness,  having  received  other  security  in  its 
place  or  the  indebtedness  having  been  satisfied. 

It  is  unnecessary  to  consider  at  any  length  the  other  ques- 
tions presented  in  the  case.  They  are  all  alike  untenable. 

The  judgment  should  be  affirmed  with  costs. 

Judgment  reversed. 

[NEW  YOBK  GEHBBAI,  TERM,  May  4,  1863.  Sutherland,  Cltrlte  and  MvUin, 
Justices.] 


JAMES  BOIES  and  JOHN  H.  JONES,  adm'rs  &c.  of  William 
W.  Boies,  deceased,  appellants,  vs.  ALDEN  Gr.  WILCOX 
and  others,  respondents. 

A  testatrix,  by  her  will,  devised  as  follows  :  "  Fourth.  I  give,  bequeath  and 
devise  to  my  son,  W.  W.  B.  in  case  he  lives  until  he  arrives  at  the  age  of 
twenty-one  years,  the  remainder  of  all  my  property,  both  real  and  person- 
al. Fifth.  In  case  my  son  W.  W.  B.  dies  under  the  age  of  twenty-one  years, 
or  during  his  non-age,  then  and  in  that  case  I  further  give  and  bequeath 
to  my  husband  W.  H.  B.  during  the  term  of  his  natural  life,  the  use  and 
enjoyment  of  all  the  property,  both  real  and  personal,  to  which  my  son  W.  W. 
B.  would  be  entitled,  under  this  will,  in  case  he  should  live  until  he  arrives 
at  the  age  of  twenty-one  years,  and  in  case  W.  H.  B.  survives  W.  W.  B. 
Sixth.  In  case  my  son  W.  W.  B.  shall  die  under  the  age  of  twenty- one  years, 
and  W.  H.  B.  shall  survive  him,  then  from  and  after  the  decease  of  W.  H.  B. 
I  give  and  devise  the  property,  both  real  and  personal,  to  which  W.  W.  B.  if 
he  lives  until  he  arrives  at  the  age  of  twenty-one  years  will  be  entitled,  under 
the  provisions  of  this  will,  to  the  children  of  E.  W.,  R.  J.  &c.  Seventh.  I 
hereby  give  and  bequeath  to  W.  H.  B.  the  entire  management  and  control 
of  the  property,  both  real  and  personal,  to  which  my  son  shall,  by  the  pro- 
visions of  this  will,  be  entitled  when  he  arrives  at  the  age  of  twenty-one 
years,  for  the  support,  education  and  necessary  use  of  W.  W.  B.  while  he 
is  under  the  age  of  twenty-one  years."  And  she  appointed  W.  H.  B.  tes- 
tamentary guardian  of  W.  W.  B.  and  sole  executor  of  the  will.  W.  H.  B. 
died,  during  the  minority  of  W.  W.  B.  The  latter  then  died,  an  infant  of 
the  age  of  seven  years,  leaving  no  children,  parents,  brother,  sister,  grand- 
parent or  next  of  kin,  except  J.  B.  his  paternal  grandfather. 

Hdd,  that  by  the  4th  and  7th  clauses  of  the  will  the  residuary  estate  of  the 
testatrix  vested,  at  her  death,  in  W.  W.  B.,  subject  only  to  be  divested  up- 
on the  happening  of  the  contingencies  specified  in  the  5th  and  6th  clauses, 
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viz :  1.  the  death  of  W.  W.  B.  under  the  age  of  twenty-one  years,  and  2 
The  survivorship  of  W.  H.  B. 

And  that  the  death  of  the  father  in  the  lifetime  of  the  son,  prevented  the 
happening  of  the  only  contingency  by  which  the  estate  of  the  latter  could 
be  divested.  And  that  W.  W.  B.  having  since  died,  the  property  went  to 
his  legal  representatives,  and  not  to  the  children  of  E.  W.,  R.  J.  &c. 

A  PPEAL  from  a  decree  of  the  surrogate  of  the  county  of 
IA  Livingston,  upon  the  final  settlement  of  the  accounts  of 
Wilbur  H.  Boies,  administrator,  with  the  will  annexed,  of 
Maria  A.  Boies,  deceased.  The  testatrix,  Maria  A.  Boies, 
on  the  25th  day  of  October,  1854,  made  and  executed  her 
last  will  and  testament,  by  which,  after  giving  to  her  husband, 
William  H.  Boies,  the  sum  of  $2000  and  certain  articles  of 
furniture,  and  to  other  persons  small  legacies,  devised  and 
bequeathed  as  follows  :  "  Fourth.  I  give,  bequeath  and  de- 
vise to  my  son,  William  W.  Boies,  in  case  he  lives  until  he 
arrives  at  the  age  of  twenty-one  years,  the  remainder  of  all 
my  property,  both  real  and  personal,  which  has  not  already 
been  given  and  bequeathed  by  the  foregoing  provisions  of 
this  will  and  testament. 

Fifth.  In  case  my  son,  William  W.  Boies,  dies  under  the 
age  of  twenty-one  years,  or  during  his  non-age,  then  and  in 
that  case  I  further  give  and  bequeath  to  my  husband,  Wil- 
liam H.  Boies,  during  the  term  of  his  natural  life  the  use  and 
enjoyment  of  all  my  property,  both  real  and  personal,  to 
which  my  sou,  William  W.  Boies,  would  be  entitled  under 
this  will  in*case  he  shall  live  until  he  arrives  at  the  age  of 
twenty-one  years,  and  in  case  my  husband,  William  H.  Boies, 
survives  the  said  William  W.  Boies,  my  son. 

Sixth.  In  case  my  son,  William  W.  Boies,  shall  die  under 
the  age  of  twenty-one  years,  and  my  husband,  William  H. 
Boies,  shall  survive  him,  then,  from  and  immediately  after 
the  decease  of  my  said  husband,  I  give  and  bequeath  and  de- 
vise the  property,  both  real  and  personal,  to  which  my  son, 
William  W.  Boies,  if  he  lives  until  he  arrives  at  the  age  of 
twenty-one  years,  will  be  entitled,  under  the  provisions  of 
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this  will,  in  equal  shares  to  the  children  of  my  uncle,  Ezekial 
Wilcox,  my  aunt,  Rolynda  Johnson,  and  her  two  daughters, 
except  that  I  give  and  bequeath  to  Alden  Gr.  Wilcox  the 
sum  of  three  hundred  dollars  more  than  equal  share  with  the 
other  children  of  the  said  Ezekiel  Wilcox,  the  said  Rolynda 
Johnson  and  her  said  daughters.  And  except  that  I  hereby 
give,  bequeath  and  devise  to  my  brother,  James  Wilcox,  an 
equal  share  with  the  children  of  my  uncle,  Ezekiel  Wilcox, 
said  Rolynda  Johnson  and  her  said  daughters  in  the  land 
now  in  the  possession  of  my  mother,  Bernice  P.  Pearsoll,  as 
her  dower  in  the  real  estate  of  Roswell  Wilcox,  deceased. 

Seventh.  I  hereby  give  and  bequeath  to  my  husband,  Wil- 
liam H.  Boies,  the  entire  management  and  control  of  the 
property,  both  real  and  personal,  to  which  my  son  shall  by 
the  provisions  of  this  will  be  entitled  when  he  arrives  at  the 
age  of  twenty-one  years,  for  the  support,  education  and  ne- 
cessary use  of  my  son,  William  W.  Boies,  while  he  is  under 
the  age  of  twenty-one  years,  and  I  hereby  appoint  my  hus- 
band, William  H.  Boies,  testamentary  guardian  of  my  son, 
William  W.  Boies,  and  also  appoint  my  husband,  William 
H.  Boies,  sole  executor  of  this  my  last  will  and  testament, 
hereby  revoking  all  former  wills  by  me  made." 

The  testatrix  died  in  the  early  part  of  the  year  1855,  and 
the  will  was  duly  admitted  to  probate  by  the  surrogate,  and 
letters  testamentary  were  issued  to  William  H.  Boies,  the  ex- 
ecutor named  therein,  who  qualified  and  acted  as  such,  until 
his  death.  On  or  about  the  17th  day  of  February,  1856,  the 
said  William  H.  Boies  died,  leaving  the  sai(J  William  W. 
Boies,  son  of  the  testatrix,  him  surviving,  and  leaving  a 
large  amount  of  personal  property,  which  belonged  to  the 
said  Maria  A.  Boies,  at  the  time  of  her  decease,  unadrninis- 
tered,  and  thereupon,  Wilbur  H.  Boies,  upon  proceedings 
duly  had  before  the  county  judge  and  surrogate,  was  duly 
appointed  administrator  with  the  will  annexed,  of  the  goods, 
chattels  and  credits  of  the  said  Maria  A.  Boies,  deceased,  and 
duly  accepted  tjie  office  of  such  administrator  and  qu,alr 
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ified  as  such.  The  said  William  W.  Boies,  son  of  the  said 
Maria  A.  Boies,  was  her  only  heir  and  next  of  kin  at  the 
time  of  her  decease.  The  said  William  W.  Boies  died  April 
15,  1860,  and  after  the  decease  of  the  said  William  H.  Boies, 
then  being  an  infant  of  the  age  of  seven  years.  Thereupon 
and  on  or  about  the  14th  day  of  September,  1861,  James 
Boies  and  John  H.  Jones,  upon  proceedings  duly  had  for 
that  purpose,  were  duly  appointed  by  the  said  county  judge 
acting  as  surrogate,  administrators  of  all  and  singular  the 
goods,  chattels  and  credits  of  the  said  William  W.  Boies, 
deceased,  and  accepted  the  trust  as  such.  After  eighteen 
months  had  elapsed  from  the  time  letters  of  administration 
were  granted  and  issued  to  the  said  Wilbur  H.  Boies  as  ad- 
ministrator, proceedings  were  duly  instituted  before  the  coun- 
ty judge  and  surrogate  of  the  said  county  of  Livingston,  for 
the  final  accounting  of  the  said  Wilbur  H.  Boies,  as  such  ad- 
ministrator, and  such  proceedings  were  thereupon  had  that 
the  said  county  judge  and  surrogate  on  the  llth  day  of  Oc- 
tober, 1862,  made  a  decree,  by  which  it  was  ordered  that  the 
accounts  of  said  administrator  be  and  the  same  were  finally 
settled  and  allowed  as  adjusted  and  filed  by  the  said  Wilbur 
H.  Boies,  administrator  &c.  And  it  appearing  that  there 
remained  in  the  hands  of  the  said  administrator  the  sum  of 
$497.24  in  cash  securities,  and  also  certain  lands  valued  at 
$1500,  purchased  by  the  said  administrator  on  the  foreclosure 
of  a  mortgage  belonging  to  said  personal  estate,  and  which 
were  to  be  regarded  as  personal  estate  it  was  further  ordered 
that  the  said  administrator  pay  from  said  moneys  to  Alden 
G.  Wilcox  the  sum  of  $300,  and  that  the  balance  of  said 
moneys,  together  with  the  avails  and  proceeds  of  said  lands 
when  sold,  be  paid  to  Alden  GK  Wilcox,  Joanna  Wood- 
worth,  Oscar  S.  Wilcox,  Ezekiel  M.  Wilcox,  Koswell  Wilcox, 
Roxana  Wilcox,  Althea  Wilcox,  Benjamin  Wilcox,  Rolyuda 
Johnson  and  her  two  daughters,  in  equal  proportions. 

The  said  Alden  G.  Wilcox,  Joanna  Woodworth,  Oscar  S. 
Wilcox,  Ezekiel  M.  Wilcox,  Roswell  Wilcox,  Roxana  Wil- 
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•cox,  Althea  Wilcox  and  Benjamin  Wilcox,  in  said  decree 
mentioned,  are  the  children  of  the  said  Ezekiel  Wilcox,  in 
the  "  sixth"  clause  or  subdivision  of  said  will  mentioned,  and 
the  respondents  in  this  appeal  are  the  persons  in  said  decree 
named,  to  whom  the  balance  for  distribution  in  said  decree  is 
decreed  to  be  paid,  and  the  same  persons  named  as  legatees  in 
said  "  sixth "  clause  or  subdivision  of  said  will.  They  ap- 
peared before  the  said  county  judge  and  surrogate,  upon  the 
iinal  accounting,  and  claimed  the  said  balance,  and  the  said 
James  Boies  and  John  H.  Jones,  administrators  as  aforesaid, 
appeared  and  claimed  the  balance  as  such  administrators. 

The  legacies  mentioned  in  the  first,  second  and  third  clauses 
or  subdivisions  of  said  will  were  duly  paid  and  satisfied  before 
the  said  final  accounting  was  held  and  the  said  decree  made, 
and  the  property  mentioned  in  said  decree  as  the  "  bal- 
ance for  distribution,"  and  therein  decreed  to  be  paid  to  the 
said  respondents,  is  the  same  property,  to  wit :  The  personal 
property  mentioned  in  the  fourth,  fifth  and  sixth  clauses  or 
subdivisions  of  the  said  will.  The  said  William  W.  Boies 
died,  leaving  no  father,  mother,  brother,  sister,  grandpa- 
rent, or  next  of  kin,  except  the  said  James  Boies,  who  is  the 
paternal  grandfather  and  sole  and  only  next  of  kin  of  the  said 
William  W.  Boies,  deceased.  The  decree  of  the  surrogate 
was  appealed  from  by  James  Boies  and  John  H.  Jones,  admin- 
istrators &c.  of  William  W.  Boies,  deceased.  They  alleged 
that  that  portion  of  the  decree  which  provided  for  the  dis- 
tribution and  payment  of  the  said  balance  to  the  respondents 
was  erroneous,  and  that  the  said  appellants  were  injured  and 
aggrieved  thereby.  And  they  prayed  that  the  said  decree  of 
the  county  judge  and  surrogate,  so  far  as  the  same  decreed 
the  distribution  of  the  balance  of  the  estate,  might  be  revers- 
ed, set  aside  and  annulled. 

A.  J.  Abbott,  for  the  appellants. 
jR.  P.  Wisner,  for  the  respondents. 


MONROE— JUNE,  1863.  291 


Boies  v.  Wilcox. 


By  the  Court,  JAMES  C.  SMITH,  J.  I  think  the  authorities 
sustain  the  position  taken  by  the  appellants'  counsel,  that  by 
the  fourth  and  seventh  subdivisions  of  the  will,  the  residuary 
estate  of  the  testatrix  vested,  at  her  death,  in  the  son,  subject 
only  to  be  divested  upon  the  happening  of  the  contingencies 
specified  in  the  fifth  and  sixth  subdivisions  of  the  will,  to  wit : 
{!.)  The  death  of  the  child  under  the  age  of  twenty-one  years, 
and  (2.)  The  survivorship  of  his  father. 

The  bare  terms  of  the  gift  to  the  son,  "  in  case  he  lives 
until  he  arrives  at  the  age  of  twenty-one  years,"  standing 
alone,  would  not  warrant  the  construction  above  stated ;  but 
taken  in  connection  with  the  provisions  of  the  will  constitut- 
ing the  father  the  testamentary  guardian  of  the  child,  and 
conferring  upon  him  the  entire  management  and  control  of 
the  property  given  to  his  ward,  for  the  support,  education 
and  necessary  use  of  the  latter  during  his  minority,  they  ope- 
rate to  vest  the  property  in  the  son.  It  will  be  observed  that 
the  terms  of  the  power  are  sufficiently  broad  to  authorize  the 
guardian  to  appropriate  not  only  the  interest,  but  also  any 
portion  of  the  principal,  or  even  the  whole  of  it,  if  necessary 
to  the  use  of  the  legatee,  during  his  minority.  This  dispo- 
sition of  the  property  must  be  considered  an  indication  of  the 
testator's  intention  that  the  legatee  should  at  all  events  have 
the  principal.  (Patterson  v.  Ellis,  11  Wend.  259.  Burr  ill 
v.  Sheil,  2  Barb.  457,  462,  470-472.) 

The  death  of  the  father  in  the  lifetime  of  the  son,  prevents 
the  happening  of  the  only  contingency  by  which  the  estate 
of  the  latter  could  be  divested.  The  son  having  since  died, 
the  property  goes  to  his  legal  representatives,  who  are  the 
appellants. 

Upon  the  happening  of  the  same  contingency,  to  wit,  the 
death  of  the  son  under  twenty-one,  and  the  survivorship  of 
the  father,  depended  the  estate  of  the  respondents,  and  as 
that  contingency  has  not  happened,  and  never  can  happen, 
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they  can  never  take.     (See  Wolfe  v.  Van  Nostrand,  2  Comst 
Eep.  436.) 

The  decree  of  the  surrogate  must  be  reversed,  and  the  pro- 
ceedings remitted  to  him,  &c. 

Ordered  accordingly. 

[MONROE  GENERAL  TERM,  June  11,  1863.    E.  Darwin  Smith,  Johnson  and 
/.  G.  Smith,  Justices.] 


CARROLL  vs.  THE  CHARTER  OAK  INSURANCE  COMPANY. 

Where  it  appeared  in  an  action  upon  a  policy  of  insurance  that  the  insurance 
company  had  been  in  the  habit  of  furnishing  their  agent  with  blank  policies 
and  renewal  receipts,  signed  by  their  president  and  secretary,  to  be  filled 
up  by  such  agent  when  issued ;  and  that  the  particular  receipt  used  in 
this  instance,  when  so  furnished  to  the  agent,  contained  a  statement  that 
it  was  not  valid  unless  countersigned  by  him  ;  Held  that  the  company  could 
not  question  the  general  authority  of  the  agent  to  renew  policies. 

An  assignment  of  the  assured's  interest  in  the  policy,  executed  after  a  loss 
occurred,  carries,  not  the  policy,  but  the  claim  or  debt  which  the  assignor 
has  against  the  insurers,  for  the  loss ;  and  is  not  a  breach  of  a  condition 
in  the  policy  which  provides  that  the  interest  of  the  assured  in  the  policy  is 
not  assignable  unless  by  consent,  &c. 

A  condition,  annexed  to  a  policy,  which  provides  that  policies  shall  not  be 
assigned  "either  before  or  after  a  loss,"  by  its  terms  relates  to  transfers  of 
policies  only,  and  contains  no  words  which  require  or  justify  a  construction 
applying  it  to  transfers  of  claims  for  loss. 

Held,  in  an  action  on  a  policy  of  insurance,  that  the  judge  was  correct  in 
charging  the  jury  that  if  notice  of  other  insurances  was  given  to  the  agent 
of  the  insurers,  either  at  the  time  of  taking  a  renewal  receipt,  or  the  pay- 
ment of  the  renewal  premium,  the  plaintiff  was  entitled  to  recover ;  and 
in  refusing  to  charge  that  if  the  jury  should  find  that  the  notice,  if  any, 
was  given  after  the  renewal  receipt  was  issued,  although  before  the  payment 
of  the  premium,  still  the  policy  was  void. 

A  general  agent  for  effecting  insurances  on  behalf  of  a  company  has  full 
power  to  insure,  to  renew,  and  to  receive  notice  of  other  insurances ;  and 
his  giving  a  renewal  receipt,  and  subsequent  acceptance  of  the  premium, 
with  notice  of  a  breach  in  respect  .to  other  insurances,  is  as  effectual  a 
waiver  of  the  breach  as  if  the  premium  had  been  paid,  and  he  had  accepted 
it  with  notice,  at  the  time  when  the  renewal  receipt  was  issued. 
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THIS  was  an  action  upon  a  policy  of  insurance.  The  cause 
was  twice  tried :  on  the  first  trial  the  judge  nonsuited  the 
plaintiff ;  the  nonsuit  was  set  aside  and  a  new  trial  granted 
by  the  general  term.  (See  S.  C.  38  Barb.  402.)  On  the 
last  trial  at  the  April  circuit,  1863,  the  plaintiff  proved  the 
issuing  of  the  policy  for  $1000  to  Burns  and  Hughes,  Novem- 
ber 6,  1858 ;  the  assignment  of  that  policy  with  the  consent 
of  the  defendant  to  Burns  and  Yance,  November  29,  1858 ; 
the  renewal  for  another  year,  November  6,  1859 ;  a  total 
loss  by  fire,  December  10,  1859,  and  an  assignment  by  Burns 
and  Vance  of  their  interest  in  the  policy  to  the  plaintiff, 
December  21,  1859.  By  a  condition  of  the  policy,  the  same 
was  to  be  void,  if  the  insured  procured  any  other  policies 
which  were  not  notified  to  the  defendant  and  indorsed  on 
this  policy.  Burns  and  Hughes  did,  prior  to  the  renewal, 
procure  several  other  policies  which  were  not  notified  to  the 
company  until  the  time  of  the  renewal.  Burns  testified  that 
at  the  time  of  paying  the  renewal  premium,  he  notified  the 
agent  of  defendant  of  the  other  policies.  The  agent  testified 
that  the  premium  was  not  paid  until  some  days  after  the 
issuing  of  the  renewal  receipt,  and  that  in  the  meantime 
he  charged  it  in  his  private  account  to  Burns  and  Vance, 
although  he  had  no  other  private  account  with  them,  nor 
had  they  any  notice  that  he  did  so  charge  it.  By  a  provision 
of  the  policy  it  was  to  have  no  effect  until  the  actual  pay- 
ment of  the  premium.  The  defendant  objected  to  the  parol 
evidence  of  notice ;  he  also  claimed  that  the  assignment  to 
the  plaintiff,  after  loss,  rendered  the  policy  void. 

The  plaintiff  having  rested  his  case,  the  counsel  for  the 
defendant  moved  for  a  nonsuit  on  the  following  grounds : 

1.  That   the   existence  of  other  policies  of  insurance  on 
the  property  insured  by  the  policy  in  question,  which  are  not 
mentioned  in  or  indorsed  upon  said  policy,  vitiated  and  made 
void  the  policy  upon  which  the  action  is  brought. 

2.  That  the  policy  having  been  assigned  without  the  con- 
sent of  the  defendant  the  same  became  void. 
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3.  That  the  assignment  of  the  policy  to  the  plaintiff,  with- 
out the  consent  of  the  defendant,  transferred  no  right  to  tho 
plaintiff. 

The  court  denied  the  motion,  and  the  counsel  for  the  defend- 
ant excepted.  The  charge  of  the  judge,  to  the  jury,  and  his 
refusal  to  charge,  were  also  made  the  subject  of  exceptions, 
noticed  in  the  opinion  of  the  court.  The  jury  found  a  ver- 
dict in  favor  of  the  plaintiff  for  $1201.26.  The  court  ordered 
a  stay  of  proceedings,  and  ordered  the  motion  for  a  new  trial 
to  be  heard  in  the  first  instance  at  the  general  term. 

J.  C.  Cochrane,  for  the  plaintiff. 
W.  F.  Cogswell,  for  the  defendants. 

By  the  Court,  JAMES  C.  SMITH,  J.  The  defendants  insist 
that  the  evidence  offered  by  the  plaintiff  to  obviate  the  objec- 
tion to  his  right  to  recover  on  account  of  the  existence  of  the 
other  insurances  not  mentioned  in  or  indorsed  upon  the  poli- 
cy, was  improperly  admitted ;  and  particularly,  that  it  was 
inadmissible  in  view  of  the  provisions  in  the  policy  that  the 
company  would  not  be  bound  by  any  statement  not  referred 
to  or  contained  in  the  policy,  and  that  no  condition  of  the 
policy  could  be  waived,  except  in  writing  signed  by  the  sec- 
retary. The  questions  thus  raised  were  discussed  and  decided 
when  the  case  was  before  us  on  the  former  motion  for  a  new 
trial,  (38  Barb.  402,)  and  I  am  unable  to  perceive  that  the 
facts  bearing  upon  them  are  materially  changed.  It  is  true 
that  the  printed  case  now  before  us  does  not  state,  as  did  the 
case  on  which  the  first  motion  was  argued,  that  the  policy 
was  renewed  by  the  defendants;  but  it  shows  that  it  was 
done  by  their  agent,  and  I  do  not  understand  that  the  defend- 
ants question  his  general  authority  to  renew.  Even  if  they  took 
that  position  they  could  hardly  maintain  it,  in  the  face  of  the 
fact  proved  by  themselves,  that  blank  policies  and  renewal  re- 
ceipts, signed  by  their  president  and  secretary,  were  furnished 


MONROE— JUNE,  1863.  295 


Carroll  v.  Charter  Oak  Insurance  Company. 

by  them  to  the  agent,  to  be  filled  up  by  him  when  issued, 
and  of  the  further  fact  that  the  particular  receipt  used  in  this 
instance,  when  thus  furnished  to  the  agent,  contained  a  state- 
ment that  it  was  not  valid  unless  countersigned  by  him.  The 
rulings  upon  these  objections  to  the  evidence  were  in  accord- 
ance with  the  views  upon  which  we  ordered  a  new  trial,  and 
the  questions  involved  in  them,  must  therefore  be  regarded 
by  us  as  res  adjudicates. 

In  respect  to  the  validity  and  effect  of  the  assignment  exe- 
cuted by  the  assured  to  the  plaintiff,  we  held  that  as  the  as- 
signment was  executed  after  the  loss,  it  carried  in  fact,  not 
the  policy,  but  the  claim  or  debt  which  the  assignors  had 
against  the  defendants  for  the  loss,  and  that  it  was  not  a 
breach  of  the  condition  in  the  policy  which  provided  that  the 
interest  of  the  insured  in  the  policy  was  not  assignable  unless 
by  consent,  &c.  The  defendants  claim,  however,  that  this- 
branch  of  the  case  is  controlled,  not  by  the  clause  above  re- 
ferred to,  which  is  within  the  body  of  the  policy,  but  by  one 
of  the  printed  conditions  annexed  to  it,  which  provides  that 
policies  subscribed'  by  the  defendants  shall  not  be  assigned 
"  either  before  or  after  a  loss,"  without  consent,  &c.  If  we 
assume  that  this  latter  condition  controls,  notwithstanding 
the  express  stipulation  of  the  parties  that  the  conditions  an- 
nexed to  the  policy  are  not  to  be  resorted  to  in  cases  otherwise 
specially  provided  for  in  the  policy  itself,  (a  point,  however,, 
which  need  not  be  passed  upon  in  disposing  of  the  case,  and 
which  I  do  not  intend  to  decide,)  yet  the  case  is  not  substan- 
tially altered,  since  the  condition  referred  to,  by  its  terms, 
relates  to  transfers  of  policies  only,  and  it  contains  no  words 
which  require  or  justify  a  construction  applying  it  to  transfers 
of  claims  for  loss.  As  it  embraces  the  case  of  a  policy  con- 
tinuing in  force  after  a  partial  loss,  this  interpretation  of  its 
meaning  gives  effect  to  all  its  language.  The  condition  in 
question,  as  well  as  that  in  the  body  of  the  policy  before 
referred  to,  differs  materially  from  the  provisions  of  the  policy 
in  the  case  of  Dey  v.  The  Poughkeepsie  Mut.  Ins.  Company^ 
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{23  Barb.  623,)  which  prohibited  in  express  terms  an  assign- 
ment of  the  interest  of  the  assured  in  the  policy,  "  or  any 
claim  thereunder."  It  seems  to  me,  therefore,  that  there  ia 
nothing  in  the  case  as  now  presented  to  us  calling  for  a  mod- 
ification of  the  views  respecting  this  question,  which  were 
expressed  by  the  court  on  deciding  the  first  motion  for  a 
new  trial. 

The  learned  judge  was  correct  in  charging  the  jury  that  if 
notice  was  given  to  the  agent  either  at  the  time  of  taking  the 
renewal  receipt,  or  the  payment  of  the  renewal  premium,  the 
plaintiff  is  entitled  to  recover ;  and  in  refusing  to  charge  that 
if  the  jury  should  find  that  the  notice,  if  any,  was  given  after 
the  renewal  receipt  was  issued,  although  before  the  payment 
of  the  premium,  still  the  policy  was  void.  The  insured,  in 
paying  the  premium,  dealt  with  the  defendants  through  their 
agent,  and  not  with  the  agent  personally.  He,  being  a  gen- 
eral agent  for  effecting  insurances  on  behalf  of  the  company, 
had  full  power  to  insure,  to  renew,  and  to  receive  notice  of 
other  insurances,  and  for  aught  that  appears,  was  authorized 
to  receive  the  premium  when  he  did ;  and  his  acceptance  of 
it,  with  notice  of  the  breach,  was  as  effectual  a  waiver  of  the 
breach,  as  if  the  premium  had  been  paid  and  he  had  accepted 
it  with  notice,  at  the  time  when  the  renewal  receipt  was  issued. 

I  think  there  is  nothing  in  the  comment  of  the  judge  upon 
the  testimony  of  the  witness  Burns  calling  for  a  new  trial. 

If  my  brethren  concur  in  these  views,  the  motion  for  a  new 
trial  should  be  denied. 

Ordered  accordingly. 

[MONBOE  GENERAL  TERM,  June  1,  1863.  E,  Darwin  Smith,  Johnson  and 
J.  0.  Smith,  Justices.] 
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L.  and  C.  being  the  owners  of  adjoining  lots,  (L.  owning  his  lot  in  fee,  and  C. 
holding  a  contract  for  his,)  and  L.  being  about  to  erect  a  building  on  bis 
lot,  they  entered  into  a  written  agreement,  by  which  one  half  of  the  parti- 
tion wall  was  to  be  built  upon  each  lot.  L.  was  to  build  the  wall,  and 
when  C.  should  build  upon  his  lot,  he,  and  those  deriving  title  under  him, 
were  to  pay  L.  for  one  half  the  cost  of  the  wall.  C.  sold  his  interest  in  his 
lot  to  W.  W.  procured  a  deed  from  the  owner  of  the  fee,  and  sold  the  lot 
to  B.,  allowing  him,  by  way  of  deduction  from  the  purchase  money,  9100, 
on  account  of  the  liability  of  the  owner  of  the  lot  to  pay  L.  for  one  half  of 
the  wall.  The  deed  to  B.  contained  this  clause :  "  The  above  conveyance 
is  executed  subject  to  the  wall  now  standing  on  the  north  line  of  said  lot ; 
the  party  of  the  second  part  assuming  ail  the  liability  under  or  by  reason  of  any 
contract  now  existing  in  respect  to  said  wall."  B.  subsequently  erected  a 
building  upon  the  lot,  using  the  partition  wall  therefor.  Held,  that  this 
was  not  an  agreement  by  B.,  in  terms,  to  pay  L.,  or  to  pay  for  the  wall,  but 
was  simply  an  undertaking  to  assume  the  liability  of  W. ;  the  parties  there- 
by intending  nothing  more  than  to  limit  W.'s  covenant,  and  to  save  him 
harmless  from  all  personal  liability. 

And  that  W.  not  having  become  personally  liable  to  L.,  by  taking  a  transfer 
of  C.'s  interest  in  the  lot,  L.  had  no  right  of  action  against  B.  upon  the 
stipulation  or  condition  in  the  deed  to  the  latter. 

MOTION  for  judgment  on  a  verdict  taken  for  the  plain- 
tiff, for  $224,  subject  to  the  opinion  of  the  court  at 
general  term.  The  plaintiff  and  one  Connor,  on  the  12th  of 
June,  1849,  were  the  owners  of  adjoining  lots  of  land  in  the  city 
of  Rochester  ;  the  plaintiff  being  the  owner  in  fee  of  his  lot, 
and  Connor  having  a  contract  for  his.  The  plaintiff  being 
about  to  erect  a  building  on  his  lot,  made  a  contract  with 
Connor,  which  was  duly  sealed,  acknowledged  and  recorded, 
by  which  one  half  of  the  partition  wall  was  to  be  built  upon 
the  land  of  each  of  the  owners.  The  wall  was  to  be  built  by 
the  plaintiff,  and  when  Connor  built  upon  his  lot  he,  and 
those  deriving  title  from  him,  were  to  pay  the  plaintiff  for 
one  half  of  the  said  partition  wall,  and  the  parties  were  to 
keep  the  wall  in  repair ;  and  it  was  covenanted  that  the  said 
agreement  should  be  perpetual,  and  should  run  with  the 
land.  Connor  held  the  land  by  contract  from  the  trustees  of 
the  Bank  of  Rochester.  He  sold  his  contract  to  Silas  D. 
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Walbridge,  who  paid  up  the  balance  of  the  purchase  money, 
and,  in  pursuance  of  the  contract,  took  a  deed  from  the  trus- 
tees of  the  bank.  Walbridge  then  sold  and  conveyed  the 
Connor  lot  to  the  defendant,  allowing  him,  by  deduction  from 
the  purchase  price,  $  100,  on  account  of  the  liability  of  the 
owner  of  the  lot  to  pay  the  plaintiff  for  his  half  of  the  wall. 
The  deed  from  Walbridge  to  the  defendant  contained  this 
clause  :  "  The  above  conveyance  is  executed  subject  to  the 
wall  now  standing  on  the  north  line  of  said  lot,  the  party  of 
the  second  part  assuming  all  the  liability  under  or  by  reason 
of  any  contract  now  existing  in  respect  to  said  wall."  The 
plaintiff  claimed  that  this  was  an  agreement  to  pay  to  him 
the  costs  of  one  half  of  the  partition  wall.  The  plaintiff 
built  the  wall,  and  the  defendant,  after  he  became  the  owner 
of  the  Connor  lot,  built  upon  his  lot,  placing  the  timbers 
upon  and  using  the  partition  wall  for  his  own  building.  The 
one  half  cost  of  the  wall  being  $224,  the  plaintiff  thereupon 
called  upon  the  defendant  to  pay  that  sum,  and  the  action 
was  brought  to  recover  the  same. 

M.  S.  Newton,  for  the  plaintiff. 
W.  F.  Cogswell,  for  the  defendant. 

By  the  Court,  JAMES  C.  SMITH,  J.  The  plaintiff  claims 
that  the  defendant  is  liable  to  him  in  this  action  by  the 
terms  of  a  clause  in  the  deed  from  Walbridge  to  the  defend- 
ant, which  is  in  these  words  :  "  The  above  conveyance  is  ex- 
ecuted, subject  to  the  wall  now  standing  on  the  north  line 
of  said  lot,  the  party  of  the  second  part  assuming  all  the 
liability  under  or  by  reason  of  any  contract  now  existing  in 
respect  to  said  wall."  This  is  not  an  agreement,  in  terms, 
to  pay  the  plaintiff',  or  to  pay  for  the  wall  or  any  part  of  it, 
but  is  simply  an  undertaking  on  the  part  of  the  defendant  to 
assume  a  certain  liability  then  existing  ;  and  a  question 
arises  as  to  ivhose  liability  he  assumed.  Was  it  that  of  any 
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and  every  person  who  may  have  entered  into  a  contract  re- 
specting the  wall  referred  to,  or  was  it  merely  the  liability 
of  Walbridge,  the  party  with  whom  he  was  contracting  ? 
It  seems  to  me  the  latter  is  the  true  construction  of  the  clause, 
and  that  the  parties  thereby  intended  nothing  more  than  to 
limit  Walbridge's  covenant,  and  to  save  him  harmless  from 
all  personal  liability.  If  this  interpretation  of  the  defendant's 
agreement  is  correct,  it  follows  that  the  plaintiff  has  no  right 
of  action  thereon,  unless  Walbridge  was  personally  liable  to 
him ;  and  that  does  not  appear.  The  assignment  from  Connor 
of  the  contract  for  a  deed,  under  which  Walbridge  subse- 
quently obtained  his  title,  imposed  no  personal  liability  upon 
him,  nor  does  Walbridge  in  his  testimony  state  that  he  was 
liable.  He  says,  merely,  that  the  defendant,  having  bid  off 
the  premises,  at  a  public  sale,  at  the  price  of  $700,  objected 
to  take  them  on  account  of  the  contract  between  the  plaintiff 
and  Connor,  and  he  (Walbridge)  "deducted  $100  in  order 
to  reconcile  the  matter."  The  plaintiff  insists,  that  this 
arrangement  was  a  virtual  admission  by  both  parties  of  the 
liability  of  Walbridge,  which  the  defendant  should  not  now 
be  permitted  to  deny.  I  think  not.  The  testimony  hardly 
warrants  the  conclusion  that  the  defendant,  in  consideration 
of  $100  intended  to  assume  an  undoubted  obligation  for  more 
than  twice  that  sum.  It  indicates,  rather,  that  the  parties 
being  in  doubt  as  to  whether  Walbridge  was  in  fact  liable, 
under  the  circumstances,  the  defendant  took  the  risk,  in  con- 
sideration of  the  $100  allowed  him  by  Walbridge;  and  this 
view  of  the  transaction  is  consistent  with  the  language  of  the 
deed. 

The  defendant  is  entitled  to  judgment  on  the  verdict. 

Judgment  ordered. 

[MosROE  GENERAL  TERM,  June  1, 1863.     E,  Dartcin  Smith,  Johnson  and  7, 
C.  Smith,  Justices.] 
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Where  one  tenant  in  common  of  real  estate  takes  from  his  co-tenant  a  leas* 
of  the  premises  held  in  common,  for  a  term  of  years,  and  after  the  expira- 
tion of  the  term  continues  in  possession,  without  any  new  express  agree- 
ment between  the  parties,  or  any  claim  by  him  to  be  exclusively  entitled 
to  the  possession,  or  any  act  done  to  prevent  a  joint  occupation  by  his 
co-tenant,  the  latter  cannot  recover  of  him  for  the  use  and  occupation  of 
the  premises,  after  the  expiration  of  the  term. 

The  statute  allowing  an  action  of  account,  or  for  money  had  and  received, 
to  be  maintained  by  one  joint  tenant  or  tenant  in  common,  against  his 
co-tenant,  for  receiving  more  than  his  full  proportion,  applies  to  cases 
where  rent,  or  payment  in  money,  or  in  kind,  is  received  from  a  third 
party  by  one  co-tenant,  who  retains  for  his  own  use  the  whole,  or  more 
than  his  proportional  share ;  and  not  to  a  case  where  one  tenant  in  common 
solely  occupies  the  land,  and  farms  it  at  his  own  cost  and  takes  the  pro- 
duce for  his  own  benefit. 

A  tenant  in  common  of  real  estate  who  takes  a  lease  of  his  co-tenant's 
moiety,  for  a  term,  subject  to  a  specified  rent,  and  continues  in  possession 
of  the  premises  after  the  expiration  of  his  term,  will  not  be  considered  as 
holding  over  under  the  lease,  and  thus  liable  to  an  action  for  use  and  occu- 
pation ;  the  presumption  of  law  being  that  he  is  in  possession  under  his 
own  title.  And  such  presumption  will  prevail,  unless  there  be  evidence 
that  he  holds  as  tenant  to  his  co-tenant. 

TVHIS  action  was  brought  to  recover  for  board,  washing  and 
mending,  furnished  by  the  plaintiff  to  the  defendant. 
The  defendant  in  his  answer  denied  each  and  every  allegation 
of  the  complaint.  And  for  another  defense,  the  defendant 
answered  that  the  several  demands  mentioned  in  the  plaintiff's 
complaint  did  not  accrue  to  the  plaintiff  within  six  years. 
And  for  another  defense,  and  as  a  counter-claim,  the  defend- 
ant alleged  that  the  plaintiff,  at  the  commencement  of  this 
action  was,  and  still  is  indebted  to  him,  in  the  sum  of  $1000, 
for  the  use  and  occupation  of  divers  messuages,  lands  and  ten- 
ements of  him,  the  said  defendant,  situate  in  Sempronius, 
Cayuga  county,  and  which  occupation  was  from  and  after  the 
first  day  of  April,  1855,  to  and  including  the  day  of  the  com- 
mencement of  this  action.  And  for  another  answer,  and  as  a 
counter-claim,  the  defendant  answered  that  he  was  and  is  the 
owner  of  an  equal  undivided  half  part  of  certain  real  estate, 
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situate  in  Sempronius,  including  a  saw-mill,  and  various 
other  tenements  situated  thereon.  That  the  plaintiff,  under 
an  agreement  with  the  defendant  to  pay  for  the  use  thereof, 
what  the  same  should  reasonably  be  worth,  had  occupied, 
used  and  enjoyed  the  same  since  April,  1855,  to  the  time  of 
the  commencement  of  this  action.  That  the  yearly  value  of 
such  use  and  occupation  was  $200.  That  the  plaintiff  had 
not  paid  for  the  same,  nor  any  part  thereof,  but  was  still  in- 
debted to  the  defendant  in  the  full  amount  thereof,  with  the 
interest  on  each  year's  use  thereof,  and  the  defendant  claims 
judgment  for  the  value  of  such  use  and  occupation,  to  the 
amount  of  $1500.  And  for  another  answer,  the  defendant 
alleged  that  on  the  1st  day  of  January,  1859,  a  suit  in  the 
supreme  court  was  depending  between  him  as  plaintiff,  and 
the  plaintiff  herein  as  defendant,  for  the  partition  of  certain 
real  estate,  then  owned  in  common  between  such  parties.  That 
said  suit  was  on  that  day  compromised  and  settled  by  a  par- 
tition and  division  of  the  premises  ;  and  that  in  consideration 
of  such  compromise  and  settlement,  said  John  W.  Dresser 
promised  and  agreed  with  this  defendant,  to  pay  to  him  the 
amount  of  the  costs  and  expenses  incurred  by  him  in  and 
about  the  prosecution  of  the  said  action,  and  to  pay  the 
plaintiff's  costs  in  said  action.  That  such  costs  amounted  to 
the  sum  of  $50.  That  the  plaintiff  has  not  paid  the  same, 
nor  any  part  thereof,  but  is  now  justly  indebted  to  the  de- 
fendant in  the  full  amount  thereof.  And  for  another  counter- 
claim, the  defendant  answered  that  the  plaintiff  and  defendant 
are,  and  for  many  years  past  have  been,  tenants  in  common 
of  a  farm  of  about  160  acres,  situate  in  Sempronius,  N.  Y. 
each  owning  an  equal  undivided  one-half  part  thereof.  That 
in  the  spring  of  the  year  1855,  the  plaintiff  rented  of  the  de- 
fendant his,  said  defendant's,  interest  in  said  farm  for  $250 
per  year,  and  the  further  consideration  that  the  defendant 
should  have  his  bocird,  washing  and  mending  and  home  at  the 
family  of  said  plaintiff,  free  of  charge.  That  in  pursuance 
of  said  agreement  the  plaintiff  had  used  and  occupied  said 
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premises  from  that  period  until  the  commencement  of  this 
action,  and  was,  on  account  thereof,  justly  indebted  to  the 
defendant  in  the  sum  of  $1500,  with  the  interest  on  each 
year's  use  thereof;  and  he  demanded  judgment  in  this  action 
for  the  value  thereof. 

The  action  was  tried  before  a  referee.  It  appeared  on  the 
trial  that  on  the  1st  day  of  March,  1852,  the  parties  were 
joint  owners  of  two  several  pieces  of  land,  situate  in  Sempro- 
nius,  Cayuga  county,  the  one  containing  115  acres,  and  the 
other  49  acres,  and  on  that  day  the  defendant  leased  his  in- 
terest in  said  lands  to  the  plaintiff  for  three  years,  then  next, 
for  the  price  and  consideration  of  $400  for  the  whole  term. 
Said  lease  was  in  writing,  under  the  hands  and  seals  of  the 
parties.  The  plaintiff  occupied  said  premises  during  the  con- 
tinuance of  said  lease,  and  has  since  so  occupied  them,  as 
hereinafter  mentioned,  but  after  the  three  years  expired,  there 
was  no  other  contract  about  the  plaintiff's  occupying  the  land. 
On  the  22d  day  of  July,  1852,  and  while  said  lease  was  in 
force  and  unexpired,  the  parties  sold  about  75  rods  of  said 
land  to  one  H.  H.  RifFenburg,  for  $285,  which  was  paid  be- 
fore the  termination  of  the  lease.  Of  this  sum,  the  defendant 
received  his  share,  except  as  to  the  interest  on  all  over  $100, 
which  the  plaintiff  retained,  because  he  was  still  paying  rent 
for  the  land  so  sold.  In  May,  1855,  the  defendant  commenced 
a  suit  in  this  court  against  the  plaintiff  for  partition  of  the 
115  acre  piece,  and  to  recover  for  the  rent,  use  and  occupation 
of  said  premises,  which  is  the  same  claim  set  up  in  this  action. 
In  February,  1857,  that  suit  was  settled  and  discontinued — 
partition  made  by  consent — quitclaim  deeds  were  given  by 
the  parties,  each  to  the  other,  and  the  claim,  if  any  existed, 
for  the  use  and  occupation  by  the  plaintiff,  was  settled  or 
abandoned.  December  31st,  1859,  the  defendant  again  sued 
the  plaintiff  in  this  court,  claiming  a  partition  of  the  49  acre 
piece,  but  making  no  demand  for  use  and  occupation.  That 
suit  was  referred  to  a  referee ;  tried  before  him,  and  he,  on 
the  third  day  of  June,  1861,  duly  made  his  report  therein, 
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wherein  he  decided  that  said  John  \V.  Dresser  was  the  owner 
of  more  than  two-thirds  of  said  land,  and  said  Joseph  Dresser 
of  the  remainder  thereof.  The  plaintiff  occupied  said  115 
acre  piece  from  the  time  of  the  expiration  of  the  lease,  until 
it  was  partitioned  by  consent,  as  above  stated,  and  the  49 
acre  piece  for  six  years  previous  to  the  commencement  of  this 
action,  viz :  March  20,  1861,  as  part  owner  thereof,  and  not 
as  tenant  of  said  defendant.  While  he  so  occupied  them,  the 
plaintiff  made  expensive,  necessary  and  permanent  repairs, 
additions  and  improvements  thereon,  of  the  value  of  at  least 
$600,  and  also  paid  the  taxes  assessed  thereon.  The  referee 
allowed  the  amount  of  the  plaintiff's  claim,  $173.67.  And 
he  allowed  the  claim  of  the  defendant  for  the  use  and  occu- 
pation of  the  premises,  and  reported  a  balance  due  to  the  de- 
fendant of  $697.41 ,  for  which  sum,  with  costs,  judgment  was 
entered,  against  the  plaintiff,  and  he  appealed  to  the  general 
term. 

L.  0.  Aikin,  for  the  appellant. 
N.  T.  Stephens,  for  the  defendant. 

By  the  Court,  JAMES  C.  SMITH,  J.  The  referee  erred  in 
allowing  the  defendant's  claim  against  the  plaintiff  for  the 
use  and  occupation  of  the  real  estate  owned  by  them  in  com- 
mon. At  common  law,  one  tenant  in  common  of  real  estate, 
who  occupies  the  whole  estate,  is  not  liable  to  an  action  of 
account,  for  the  mere  sole  use  and  occupation.  (  Woolever  v. 
Knapp,  18  Barb.  265,  and  authorities  there  cited  by  Ma- 
son, J.)  By  our  statute,  an  action  of  account,  or  for  money  had 
and  received  may  be  maintained  by  one  joint  tenant  or  tenant 
in  common  against  his  co-tenant,  for  receiving  more  than  his 
full  proportion.  (1  R.  S.,  750,  §  9.)  It  has  been  held  under 
similar  statutes,  in  England  and  in  Massachusetts,  that  if  one 
of  two  tenants  in  common  solely  occupies  the  land — farms  it 
at  his  own  cost  and  takes  the  produce  for  his  own  benefit— 
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his  co-tenant  cannot  maintain  an  action  of  account  against 
the  former ;  that  the  statute  applies  to  cases  when  rent,  or 
payment  in  money,  or  in  kind,  due  in  respect  of  the  premises, 
is  received  from  a  third  party  by  one  co-tenant  who  retains 
for  his  own  use  the  whole,  or  more  than  his  proportional 
share.  (Henderson  v.  Eason,  9  Eng.  Law  and  Eq.  Rep. 
337.  Sargent  v.  Parsons,  12  Mass.  Rep.  149.)  The  same 
construction  was  given  to  our  statute,  by  this  court,  at  gen- 
eral term,  in  the  sixth  judicial  district,  in  the  case  of  Wool- 
ever  v.  Knapp,  above  cited.  It  was  there  held,  after  a  care- 
ful consideration  of  the  question,  upon  principle  as  well  as 
authority,  that  one  of  several  tenants  in  common,  who  pos- 
sesses the  entire  premises,  without  any  agreement  with  the 
others  as  to  his  possession,  or  any  demand  on  their  part  to 
be  allowed  to  enjoy  the  premises  with  him,  is  not  liable  to 
account  to  them,  in  an  action  brought  by  his  co-tenants,  for 
the  use  and  occupation  of  the  premises. 

Applying  this  rule  to  the  case  in  hand,  it  is  manifest  that 
the  claim  in  question  was  improperly  allowed.  The  real  es- 
tate held  by  the  parties  in  common,  consisted  of  two  parcels 
of  land,  one  containing  115  acres  and  the  other  49.  The 
defendant  recovered  for  the  use  of  the  115  acres,  from  the 
1st  day  of  March,  1855,  till  the  spring  of  1857,  when  the 
parties  divided  that  parcel,  each  taking  one  half.  He  recov- 
ered also  for  the  use  of  the  49  acres  from  the  1st  of  March, 
1855,  till  the  commencement  of  this  suit,  in  March,  1861. 
The  sums  allowed  for  these  items,  amount,  with  interest,  to 
$769.31.  It  appears  that  on  the  1st  of  March,  1852,  the 
defendant,  by  a  lease  in  writing,  let  the  use  of  his  moiety  of 
both  parcels  of  land  to  the  plaintiff,  for  the  term  of  three 
years,  from  that  date,  at  the  rent  of  $400.  The  plaintiff  oc- 
cupied and  paid  the  rent,  and  after  the  expiration  of  the  term, 
continued  in  possession,  during  the  periods  for  which  he  is 
charged  by  the  referee,  without  any  new  express  agreement 
between  the  parties,  or  any  claim  by  the  defendant  to  be  ex- 
clusively entitled  to  the  possession,  so  far  as  appears  in  the 
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case.  The  referee  finds  that  there  was  no  express  agreement 
that  the  defendant  was  to  receive  rent  for  the  use  of  the 
premises,  but  concludes  that  there  was  an  implied  agreement 
to  that  effect.  He  does  not  specify  the  facts  from  which  this 
conclusion  is  drawn.  If  he  based  it  upon  the  idea  that  the 
plaintiff's  continuance  in  possession,  after  the  expiration  of 
his  term,  was  a  holding  over  as  tenant,  he  clearly  erred.  In 
the  case  of  McKay  v.  Mumford,  (10  Wend.  351,)  it  was 
held  that  a  tenant  in  common  of  real  estate,  who  takes  a 
lease  of  the  moiety  of  his  co-tenant  for  a  term,  subject  to  a 
specified  rent,  and  continues  in  possession  of  the  premises 
after  the  expiration  of  his  term,  will  not  be  considered  as 
holding  over  under  the  lease,  and  thus  liable  to  an  action  of 
assumpsit  for  use  and  occupation  ;  the  presumption  of  law 
being  that  he  is  in  possession  under  his  own  title,  and  such 
presumption  will  prevail,  unless  there  be  evidence  that  he 
holds  as  tenant  to  his  co-tenant.  The  correctness  of  this  rule 
cannot  be  questioned ;  it  results  from  the  undeniable  princi- 
ple that  each  tenant  is  entitled  to  the  possession  of  the  estate. 
The  defendant  himself  testified  on  the  trial,  that  after  the 
lease  expired,  in  1855,  "  there  was  no  other  contract  about 
plaintiff's  occupying  the  land."  And  for  aught  that  appears, 
the  defendant  might  at  all  times  have  occupied  the  premises, 
jointly  with  the  plaintiff,  if  he  had  chosen  to  do  so. 

Some  of  the  exceptions  taken  present  objections  to  other 
items  allowed  by  the  referee,  which  I  am  inclined  to  think 
are  well  founded,  but  it  is  unnecessary  to  consider  them,  las 
the  items  to  which  they  relate  are  comparatively  unimportant 
in  amount,  and  it  is  clear  there  must  be  a  new  trial  for  the 
reasons  already  stated. 

New  trial  ordered. 

[MONROK  GENERAL  TERM,  June  1,  1863.  E,  Darwin  Smith,  Johtuon  and  /. 
C.  Smith  Justices.] 
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THE  PEOPLE,  ex  rel.  Cummings  H.  Tucker,  vs.  GEORGE 
OPDYKE,  Mayor  of  the  city  of  New  York. 

The  act  of  the  legislature,  "  in  relation  to  the  city  hall  in  the  city  of  New 
York."  passed  April  17,  1858,  never  took  effect,  and  aside  from  the  resolu- 
tion of  the  board  of  supervisors,  passed  in  November,  1861,  requesting 
the  commissioners  of  the  new  city  hall,  appointed  under  that  act,  to  take 
charge  of  the  construction  of  the  new  county  court  house,  such  commis- 
sioners never  had  any  authority  in  respect  to  the  construction  of  that 
building. 

The  acts  of  1861,  1862  and  1863  relate  to  another  and  different  edifice,  to 
belong  to  the  county  of  New  York,  and  to  be  under  the  direction  of  the 
board  of  supervisors,  when  completed. 

The  duty  of  the  supervisors,  under  the  last  mentioned  acts,  to  proceed  with 
the  construction  of  the  new  county  court  house  being  clear,  and  they 
having  passed  a  resolution  for  the  payment  of  the  laborers  employed 
thereon,  and  a  warrant  for  the  amount  allowed  having  been  drawn  by  the 
comptroller,  which  the  mayor  refused  to  countersign ;  Held  that  it  was  a 
proper  case  for  a  peremptory  mandamus,  against  the  mayor. 

THIS  was  an  application  for  a  peremptory  writ  of  man- 
damus to  compel  the  mayor  of  the  city  of  New  York  to 
discharge  a  duty  imposed  upon  him  by  the  6th  section  of  the 
act  entitled  "An  act  relating  to  the  board  of  supervisors 
of  the  county  of  New  York,"  passed  April  15,  1857,  (Laws 
of  1857,  vol.  2,  p.  286,)  which  provides  as  follows:  "All 
moneys  drawn  from  the  treasury,  by  authority  of  the  board 
of  supervisors,  shall  be  upon  vouchers  for  the  expenditure 
thereof,  examined  and  allowed  by  the  auditor,  and  approved 
by  the  comptroller,  and  no  such  moneys  shall  be  drawn  there- 
from, except  on  the  warrant  drawn  by  the  comptroller  and 
countersigned  by  the  mayor  and  clerk  of  the  board  ;  and  no 
other  warrant  shall  be  necessary  for  such  purpose."  The 
mayor  refused  to  countersign  a  warrant  drawn  by  the  comp 
troller  fot  moneys  authorized  by  the  board  of  supervisors  to 
be  drawn  from  the  county  treasury  pursuant  to  a  previous 
appropriation  duly  made  of  moneys  sufficient  to  cover  the 
expense,  the  claims  to  be  paid  being  county  charges.  The 
moving  papers  showed  that  the  relator  was  the  holder,  by 
assignment,  of  the  claims  of  certain  laborers  against  the 
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county,  for  work  and  labor  done  by  them  upon  the  new 
court  house  in  the  park.  They  were  hired  to  do  the  work 
by  the  board  of  supervisors,  who  were  then  engaged,  as 
claimed,  under  authority  in  them  vested  by  law,  in  erecting 
and  constructing  the  new  court  house.  The  hiring  was  on 
the  first  of  May.  The  services  were  performed  from  the 
second  to  the  sixteenth  of  May,  inclusive.  The  claims  had 
been  duly  verified,  and,  upon  proper  vouchers,  audited  and  ap- 
proved as  required  by  law.  The  board  of  supervisors  passed  a 
resolution  on  the  22d  of  May,  1863,  directing  the  comptroller 
to  pay  the  claims  from  the  money  previously  appopriated  for 
the  purpose.  The  mayor  vetoed  the  resolution,  but  at  a  sub- 
sequent meeting  it  was  passed  over  the  veto,  by  the  requisite 
vote  of  the  board.  The  comptroller  accordingly  drew  his 
warrant,  to  the  order  of  the  county  auditor,  for  the  purpose 
of  paying  the  claims,  but  the  mayor  refused  to  countersign 
it.  It  appeared  also,  by  the  relator's  affidavit,  that  the  new 
court  house  is  being  erected  by  the  board  of  supervisors, 
upon  land  acquired  and  taken  by  them  for  the  purpose  of 
building  a  court  house  thereon,  pursuant  to  the  provisions 
of  the  act  entitled  "An  act  to  enable  the  supervisors  of  the 
county  of  New  York  to  acquire  and  take  lands  for  the  build- 
ing of  a  court  house  in  said  county,  passed  April  10,  1861. 
The  only  question  involved  was  whether  on  the  1st  day  of 
May,  1863,  the  board  of  supervisors  of  the  county  of  New 
York  were  by  law  vested  with  authority  to  erect  the  new 
court  house  on  the  lands  acquired  and  taken  by  them  for  the 
purpose,  under  the  act  of  1861.  The  court,  at  special  term, 
directed  a  peremptory  mandamus  to  issue,  and  the  defendant 
appealed. 

D.  D.  Field,  for  the  mayor. 

L.  B.  Woodruff  and  J.  E.  Choate,  for  the  relator. 

By  the  Court,  LEONARD,  J.     The  mayor  refuses  to  coun- 
tersign a  warrant  drawn  by  the  comptroller  for  money  author- 
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ized  by  the  board  of  supervisors  to  be  drawn  from  the  county 
treasury  pursuant  to  a  previous  appropriation,  for  services, 
&c.,  in  the  erection  of  the  court  house ;  the  vouchers  therefor 
having  been  examined  and  allowed  by  the  auditor,  and  ap- 
proved by  the  comptroller.  The  mayor  insists  that  the  board 
of  supervisors  had  no  authority  to  incur  these  expenditures ; 
that  the  commissioners  of  the  new  city  hall,  appointed  uncler 
an  act  entitled  "An  act  in  relation  to  the  city  hall,  in  the 
city  of  New  York,"  passed  April  17,  1858,  are  authorized 
exclusively  to  direct  and  superintend  the  construction  of  a 
court  house  on  the  land  taken  for  that  purpose  in  the  city 
hall  park,  under  an  act  passed  in  1861.  (See  Sess.  L.  1861, 
p.  451.) 

The  act  of  the  legislature,  before  referred  to,  (Sess.  L. 
1858,  §  1,  p.  510,)  required  the  mayor  to  nominate,  and  the 
board  of  supervisors  to  confirm  three  commissioners  of  the 
new  city  hall.  The  act  further  declared  it  to  be  the  duty  of 
the  said  commissioners  to  direct  and  superintend  the  erection 
of  a  building  in  the  park,  in  the  rear  of  the  city  hall,  for  the 
accommodation  of  the  courts  &c.  (§  2.)  The  board  of  su- 
pervisors were  directed  to  raise  a  sum  not  exceeding  $250,000, 
by  the  creation  of  a  public  stock,  and  the  cost  of  the  building, 
finished  and  furnished,  ready  for  use,  was  limited  to  that  sum. 
(§  6.)  It  was  made  the  duty  of  the  chamberlain  of  the  city 
and  county  of  New  York  to  pay  the  money  so  to  be  raised, 
in  such  sums  and  to  such  persons  as  the  commissioners  should 
from  time  to  time  direct.  (§7.)  It  will  thus  be  seen  that 
commissioners  were  to  be  appointed  to  construct  a  city  hall 
within  the  city  hall  park,  on  lands  belonging  to  the  city,  and 
not  to  the  county  of  New  York ;  the  title  to  the  building  to 
be  constructed,  following  the  title  to  the  land,  would  be  vest- 
ed in  the  corporation  of  the  city  of  New  York,  subject  to  the 
control  of  the  common  council. 

There  are  certain  duties  imposed  by  law  upon  the  board 
of  supervisors  in  respect  to  the  courts,  and  the  furnishing  of 
court  rooms  suitable  and  sufficient,  which  it  would  not  be  in 
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their  power  to  perform,  except  by  the  consent  of  the  common 
council,  if  the  title  to  and  exclusive  control  of  the  building 
where  the  courts  of  the  state  were  to  be  held  were  not  vested 
in  them.  Commissioners  were  appointed  under  the  act  of 
1858,  but  no  money  was  raised,  nor  was  any  building  con- 
structed, or  even  commenced. 

It  is  a  matter  of  well  known  history,  among  the  residents 
of  the  city  of  New  York,  that  the  common  council  of  the  city 
would  never  give  their  permission  to  the  construction  of  the 
proposed  building,  upon  the  site  named  in  the  act  referred 
to.  More  than  three  years  elapsed,  and  not  a  stone  was  laid, 
or  even  a  site  secured  for  the  much  needed  court  house.  I 
omit  any  reference  to  the  act  to  enable  the  board  of  supervi- 
sors of  the  county  of  New  York  to  levy  a  tax  for  county  pur- 
poses and  to  regulate  the  expenditure  thereof,  passed  in  1860, 
whereby  they  were  authorized  to  raise  by  taxation,  within 
the  county,  the  sum  of  $100,000,  for  the  purpose  of  erecting 
suitable  court  rooms,  for  the  accommodation  of  the  several 
courts  of  the  county.  (Sess.  L.  ch.  509,  p.  1017.)  It  ap- 
pears in  no  manner  to  illustrate  the  subject ;  nor  does  it  ap- 
pear that  any  action  was  ever  taken  under  it ;  and  if  there  was, 
it  is  not  stated  by  whom,  nor  in  what  manner  the  money  was 
expended.  Nothing  is  declared  by  this  act  making  it  the 
duty  of  the  commissioners  to  expend  the  money  so  to  be 
raised,  nor  are  they  in  any  manner  referred  to. 

For  the  purpose  of  securing  a  site  for  a  new  court  house, 
the  board  of  supervisors  were  authorized  by  the  legislature, 
in  1861,  to  acquire  and  take  for  this  purpose,  such  lands  and 
premises,  in  the  city  and  county  of  New  York,  as  they  might 
deem  necessary.  The  supreme  court  were  authorized  to  ap- 
point three  commissioners  to  appraise  the  value  of  the  lands 
to  be  taken,  in  the  same  manner  as  commissioners  of  estimate 
and  assessment  are  required  to  be  appointed  for  the  purpose 
of  opening  public  squares,  streets  or  avenues  in  the  city  of 
New  York.  (Sess.  L.  1861,  ch.  161,  p.  451.) 

The  board  of  supervisors  were  also  authorized  by  this  act 
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to  raise  the  amount  required  to  defray  the  damages  or  com- 
pensation awarded  by  the  commissioners  to  the  owners  of  the 
lands  to  be  acquired,  and  all  other  sums  required  to  be  ex- 
pended in  carrying  out  the  provisions  of  the  act,  by  the  crea- 
tion of  a  public  stock,  to  be  called  the  court  house  stock,  and 
the  board  were  also  authorized  to  raise  annually,  by  tax,  a 
sum  in  addition  to  the  ordinary  taxes,  sufficient  to  pay  the 
interest  annually  accruing  on  the  said  stock.  The  manner 
of  raising  the  funds  to  defray  the  damages  for  taking  the 
land,  and  the  other  expenses  to  be  incurred  under  the  act  of 

1861,  were  repealed  at  the  next  session  of  the  legislature,  in 

1862,  and  provision  was  then  made  for  these  expenses,  as 
well  as  for  other  matters  in  connection  with  the  subject  of  the 
new  court  house,  to  which  reference  will  shortly  be  made. 

The  board  of  supervisors  were  also  authorized  by  the  legis- 
lature, in  the  act  authorizing  the  levy  of  the  tax  for  the  year 
1861,  for  county  purposes,  (Sess.  L.  p.  564,)  to  raise  $50,000 
for  the  construction  of  the  new  court  house. 

No  reference  is  made  by  the  legislature,  in  1861,  to  the 
existence  of  such  a  body  of  men  as  the  commissioners  of  the 
new  city  hall.  There  is  no  duty  prescribed  for  them  in  rela- 
tion to  the  new  court  house. 

Under  the  act  of  1861,  land  was  taken  belonging  to  the 
corporation  of  the  city  of  New  York,  in  the  manner  directed, 
and  the  board  of  supervisors  commenced  and  continued  the 
construction  of  the  new  court  house,  on  the  site  so  acquired, 
until  November,  1861,  when  they,  by  resolution,  requested 
the  commissioners  of  the  new  city  hall  to  take  charge  of  the 
construction  of  the  court  house,  and  directed  the  committee 
of  the  board  of  supervisors,  having  the  matter  in  charge,  to 
transfer  the  same  to  the  commissioners,  and  to  facilitate 
the  prosecution  of  the  work,  under  their  direction.  The 
commissioners  accepted  the  charge,  and  continued  the  con- 
struction of  the  building  for  several  months,  perhaps  until 
late  in  the  fall  of  1862.  On  the  4th  of  December,  1862,  the 
board  of  supervisors  adopted  a  resolution  rescinding  the  ires- 
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olution  of  November,  1861,  requesting  the  commissioners  to 
take  charge  of  the  work,  required  all  persons  having  claims 
for  labor  or  materials  furnished  fur  the  new  court  house  to 
present  them  to  be  audited  and  paid,  and  directed  the  special 
committee  of  their  board  to  proceed  with  the  erection  of  the 
building.  The  mayor  afterwards  returned  these  resolutions 
with  his  objections,  but  the  supervisors,  after  reconsideration, 
passed  them  on  the  8th  of  January,  1863,  by  a  majority  of 
all  the  members  of  the  board,  notwithstanding  the  objections 
of  the  mayor. 

The  question  in  dispute  in  this  proceeding,  in  my  opinion, 
arises  at  this  point :  Do  the  act  of  1858  and  the  act  of  1861 
relate  to  the  same  subject  ?  Without  pausing  to  answer  this 
inquiry  here,  we  will  examine  the  legislative  acts  of  1862  and 
1863  for  any  further  illustration  which  they  can  afford.  The 
legislature,  in  1862,  passed  an  act  entitled  ''An  act  to  au- 
thorize the  board  of  supervisors  of  the  county  of  New  York 
to  raise  money  by  loan,  and  to  create  a  public  fund  or  stock, 
to  be  called  '  The  New  York  county  court  house  stock/  and 
to  authorize  the  commissioners  of  the  sinking  fund  to  receive 
and  purchase  said  stock."  (Sess.  L.  1862,  ch.  167,  p.  335.) 
The  first  section  authorizes  the  board  of  supervisors  to  raise 
by  loan,  from  time  to  time,  a  sum  of  money  not  to  exceed 
$1,000,000,  by  the  creation  of  a  public  fund  or  stock,  to  be 
called  "The  New  York  county  court  house  stock."  This  act 
further  provides,  that  the  money  to  be  raised  thereby  shall 
be  applied  by  the  said  board  of  supervisors  to  the  payment  of 
the  award  made  and  confirmed  by  the  supreme  court,  to  the 
mayor,  aldermen  and  commonalty  of  the  city  ot  New  York, 
for  the  value  of  the  land  acquired  for  a  court  house,  pursuant 
to  the  act  of  1861,  and  to  the  erection  of  a  court  house,  on 
the  said  land ;  and  for  the  payment  of  the  said  stock,  the 
said  land,  and  the  building  which  shall  be  erected  thereon,  is 
irrevocably  pledged.  The  board  of  supervisors  are  further 
empowered  to  raise  by  tax  a  sum  sufficient  to  pay  the  annu- 
al interest,  and  installments  of  principal,  when  they  shall 
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begin  to  fall  due.  The  commissioners  of  the  sinking  fund 
are  authorized  to  accept  the  stock  in  settlement  of  the  award 
for  the  land  taken  from  the  corporation  of  the  city  of  New 
York,  for  the  court  house  site,  to  an  amount  equal  to  the 
award,  and  to  invest  the  moneys  of  the  sinking  fund  in  addi- 
tional amounts  of  the  said  stock,  if  these  commissioners  deem 
it  expedient. 

Certain  sections  of  the  act  of  1861,  providing  for  the  payment 
of  the  damages  to  be  awarded  for  the  lands  to  be  taken  under 
that  act  for  the  location  of  a  court  house,  are  repealed,  the 
act  of  1862  providing  for  such  payment  in  another  manner. 
The  commissioners  of  the  new  city  hall  are  mentioned  once  only 
in  the  whole  act.  They  are  recognized  as  having  the  direc- 
tion of  the  construction  of  the  court  house,  and  it  is  made 
their  duty  to  appoint  one  of  their  number  as  treasurer,  in 
connection  with  the  construction  of  the  court  house,  under 
their  direction,  and  to  perform  such  other  duties  as  the  board 
of  commissioners  shall  provide.  The  treasurer,  it  is  provided, 
shall  be  entitled  to  receive  such  salary  as  the  board  of  super- 
visors shall  prescribe. 

The  legislature,  by  an  act  passed  April  8,  1863,  entitled 
"  An  act  to  enable  the  board  of  supervisors  of  the  county  of 
New  York  to  raise  money  by  tax,  and  incur  and  audit  claims 
for  county  purposes,"  direct  that  "  the  proceeds  of  all  stock 
heretofore  specially  authorized  by  the  laws  of  this  state  to  be 
created  and  issued  for  the  construction  of  buildings  in  said 
county  shall  be  expended  and  applied  only  in  discharge  of 
claims  when  properly  audited,  and  allowed  as  a  county  charge 
by  said  supervisors,  who  are  hereby  authorized  and  directed 
to  superintend  and  construct  said  buildings." 

The  argument  in  this  case  consists  chiefly  in  a  careful 
analysis  of  the  various  statutes  relating  to  the  subject,  and  the 
present  extended  review  of  them  I  have  been  at  some  trouble 
to  prepare  for  the  purpose  of  ascertaining  whether  there  is 
really  any  duty  enjoined  upon  the  commissioners  of  the  new 
city  hall  since  the  act  creating  the  commission  in  1858.  They 
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are  mentioned  once  only  subsequent  to  that  date,  and  thus 
no  duty  is  enjoined  upon  them  in  respect  to  the  construction 
of  the  court  house.  Their  only  duty  there  prescribed  is  to 
appoint  a  treasurer.  The  board  of  supervisors  had  previously, 
in  November,  1861,  requested  the  commissioners  to  take 
charge  of  the  construction  of  the  new  court  house.  They  had 
complied  with  the  request,  and  when  the  act  of  1862  was 
passed,  the  commissioners  were  thereby  recognized  by  the 
legislature  as  then  in  charge  of  the  work.  It  was  a  board  of 
upright  and  respectable  gentlemen,  and  the  board  of  supervi- 
sors might  very  well  confer  upon  them  an  agency  of  so  import- 
ant a  character. 

There  can  be  no  doubt  that  the  supervisors  believed,  at  the 
time  the  commissioners  were  requested  to  take  charge  of  the 
construction  of  the  new  court  house,  that  the  commissioners 
only  had  the  legal  right  to  perform  that  duty.  They  were, 
however,  in  my  opinion  mistaken.  If  the  duty  of  directing 
and  superintending  the  construction  of  the  new  court  house, 
the  site  of  which  was  authorized  to  be  taken  under  the  act  of 
1861,  and  the  money  for  the  erection  of  which  was  directed 
to  be  raised  by  the  act  of  1862,  and  the  expenditure  whereof 
was  directed  to  be  made  by  the  supervisor,  by  the  act  of  1863, 
was  not  enjoined  upon  the  commissioners  by  the  act  of  1858, 
it  will  be  difficult,  and  I  may  say  impossible,  to  derive  such 
authority  under  the  reference  to  them  contained  in  the  act 
of  1862.  All  that  is  there  said  in  relation  to  the  construction 
of  the  new  court  house  by  the  commissioners  would  be  as  ap- 
propriate while  they  were  acting  as  the  agents  of  the  board 
of  supervisors  as  it  would  be  if  they  derived  their  power  and 
were  acting  by  an  undisputed  right  under  the  act  of  1858. 

The  act  last  mentioned  authorized  the  construction  of  a 
building  upon  land  belonging  to  the  corporation  of  the  city 
of  New  York,  and,  when  erected,  the  building  would  also  be 
the  property  of  the  said  city.  It  was  to  be  called  the  city 
hall.  The  sum  of  $250,000  was  to  be  raised  for  its  construc- 
tion, and  that  was  to  be  the  whole  cost  of  the  building,  fin- 
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ished  aucl  furnished.  That  is  the  building,  and  that  the  fund 
of  which  the  commissioners  of  the  new  city  hall  were  charged 
with  the  management. 

Whether  it  was  in  consequence  of  the  refusal  of  the  com- 
mon council  to  permit  such  an  edifice  to  be  erected  on  their 
ground,  as  is  probable,  or  from  some  other  cause,  the  act 
never  took  effect.  The  building  there  authorized  was  never 
constructed,  nor  was  it  commenced.  Aside  from  the  resolu- 
tion of  the  board  of  supervisors  in  November,  1861,  the  com- 
missioners never  had  any  authority  about  the  construction  of 
the  new  county  court  house.  The  acts  of  1861,  1862  and 
1863  relate  to  another  and  different  edifice,  to  belong  to  the 
county  of  New  York,  and  to  be  under  the  direction  of  the 
board  of  supervisors  when  completed.  The  code  of  proce- 
dure, (§  28,)  imposes  a  duty  upon  the  supervisors,  the  per- 
formance of  which  the  common  council  would  possess  the 
power  to  thwart  or  prevent,  in  respect  to  a  building  belonging 
to  the  corporation  of  the  city  of  New  York,  if  they  should 
think  proper  to  exercise  that  power. 

The  want  of  any  express  language  in  any  of  the  various 
enactments  of  the  legislature  conferring  the  power  or  duty 
upon  the  commissioners  of  the  new  city  hall  to  erect,  direct  or 
superintend  the  building  of  the  county  court  house,  and  the 
^alteration  made  after  the  passage  of  the  law  appointing  the 
commissioners  so  as  to  vest  the  title  in  the  new  building  to 
be  constructed  in  the  county  instead  of  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York,  as  contemplated 
under  the  act  of  1858,  furnish  sufficient  evidence  that  the 
later  acts  refer  to  a  different  edifice  from  the  one  mentioned 
in  the  act  of  1858,  which  the  commissioners  were  to  direct 
and  superintend,  and  also  warrant  the  legal  conclusion  that 
the  commissioners  have  no  right  to  interfere  in  the  construc- 
tion of  the  new  county  court  house  since  the  revocation  of 
their  agency  by  the  resolution  of  the  board  of  supervisors 
adopted  in  January,  1863. 

It  is  perhaps  worthy  of  remark  that  the  legislature  should 
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have  omitted  to  repeal  the  act  of  1858,  when  the  power  to 
construct  a  city  hall,  the  title  to  which  would  be  in  the  cor- 
poration of  the  city  of  New  York,  became  so  obviously  inop- 
erative. The  public  officers  and  the  courts  of  the  city  and 
county  of  New  York  do  not  at  this  time  require  both  a  new 
city  hall  and  a  new  county  court  house.  The  commissioners 
created  under  the  act  of  1858  have  not  been  furnished  with  a 
site  for  the  building,  nor  with  the  funds  to  erect  it,  and  their 
office  has  become  obsolete.  Perhaps  a  repeal  of  the  act  was 
unnecessary.  No  argument  can,  however,  be  derived  from 
that  circumstance  adverse  to  the  conclusion  here  attained. 

The  duty  of  the  supervisors  to  proceed  with  the  construc- 
sion  of  the  new  county  court  house  is  clear,  and  was  so  when 
the  work  was  performed,  for  which  the  relator  now  demands 
payment. 

Perhaps  it  will  not  be  improper  to  add  that  the  mayor 
has  fallen  into  the  misfortune  of  obstructing  a  much  needed 
edifice,  not  from  any  blameworthy  motive,  but  from  adher- 
ing, as  he  had  a  right  to  do,  to  the  written  opinions  of  his 
lawfully  constituted  legal  adviser. 

The  writ  of  mandamus  must  go,  but  without  costs. 

[NEW  YORK  GENERAL  TERM,  July  11,  1863.  Sutherland,  Leonard  and 
Cltrke,  Justices.] 


HARRIS  vs.  SCHULTZ. 

Where  property,  debts  and  demands  are  transferred  and  assigned  by  partners 
to  their  creditor  to  hold  as  security  for  his  debt  and  as  his  indemnity 
against  an  indorsement,  the  title  to  the  property  &c.  vests  in  the  creditor, 
with  the  right  of  possession  and  absolute  dominion  over  it,  subject  only  to 
the  right  of  the  assignors  to  redeem. 

And  if  the  creditor  intrusts  such  property,  debts  and  demands  with  the 
partners,  to  sell  and  collect  the  same,  as  his  agents  and  factors,  and  pay 
over  the  proceeds  to  him,  they  do  not  become  liable,  upon  a  sale  of  the 
property  by  them,  as  tort-feasors,  as  upon  an  unauthorized  disposal  thereof, 
»o  as  to  authorize  an  action  of  trover  against  any  of  them  alone.  Their 
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liability  rests  upon  contract,  and  not  on  tort,  and  is  necessarily  joint, 
and  not  several. 

Hence  an  action  for  the  refusal  of  the  debtors  to  account  for  and  pay  over 
the  proceeds  of  property  sold  by  them  must  be  brought  against  both ;  and 
if  brought  against  one,  only,  the  objection  of  the  non-joinder  of  the  other 
is  properly  taken  by  demurrer. 

A  PPEAL  from  an  order  overruling  a  demurrer  to  the  com- 
ix plaint  for  defect  of  parties.  The  plaintiff  alleged,  in  his 
complaint,  that  on  the  ]4th  day  of  December,  1861,  the 
defendant  and  his  partner,  one  Schneider,  being  indebted  to 
him  in  the  sum  of  $731,  and  he  having  become  their  surety 
by  indorsing  their  note  for  $4253.93,  transferred  by  a  written 
bill  of  sale  or  assignment  which  was  set  out  at  length,  a 
quantity  of  cheese  and  other  personal  property,  and  also 
certain  accounts  and  debts  for  cheese  sold,  to  hold  to  him 
as  security  for  his  debt  and  as  his  indemnity  against  the 
indorsement,  with  power  to  collect  the  debts  and  sell  the 
property  and  apply  the  proceeds  in  discharge  of  the  claims 
above  mentioned.  He  further  alleged  that  he  took  posses- 
sion of  the  cheese  and  other  property,  and  afterwards  left  the 
property,  and  the  debts  assigned,  with  the  defendant  and  his 
partner  to  sell  and  collect  and  pay  the  proceeds  to  him,  the 
plaintiff,  which  they  promised  to  do.  "That  the  defendant 
being  thus  intrusted  with  said  property,  debts  and  demands 
as  the  agent  and  factor  of  said  plaintiff  and  acting  for  the 
plaintiff  in  a  fiduciary  capacity,  sold  said  property  and  col- 
lected said  debts  and  demands  and  received  the  money  there- 
for to  the  amount  of  about  $13,000 ;  and  that  out  of  the 
moneys  so  received  the  said  Adam  Schultz,  without  the 
knowledge  or  privity  of  said  Schneider,  as  the  plaintiff  is 
informed  and  believes,  has  fraudulently,  unlawfully  and  with- 
out the  consent  of  the  plaintiff  appropriated,  taken,  carried 
away  and  converted  to  his  own  use,  the  sum  of  about  twelve 
hundred  and  fifty-four  dollars,  which  he  refused  after  a 
demand  on  the  part  of  the  plaintiff,  to  pay  over  or  account 
for  to  said  plaintiff."  The  plaintiff  further  alleged  the 


OSWEGO— JULY,  1863.  317 


Harris  v.  Schultz. 


payment  by  him  of  the  indorsed  note,  and  that  his  debt  was 
unpaid ;  and  that  the  defendant  and  his  partner  refused  to 
and  declared  themselves  unable  to  pay  either ;  and  judgment 
was  demanded  for  $1254  and  interest.  .*  , 

The  defendant  demurred  to  the  complaint,  alleging  as  a 
cause  the  non-joinder  of  Schneider  as  a  party  defendant. 
The  demurrer  was  overruled,  and  the  defendant  appealed. 

F.  W.  Hubbard,  for  the  appellant. 
Hammond  &  Bigelow,  for  the  respondent. 

By  the  Court,  ALLEN,  J.  By  the  transfer  and  assignment 
the  title  to  the  property  mentioned  vested  in  the  plaintiff. 
He  had  the  possession  and  right  of  possession,  with  the 
right  of  absolute  dominion  over  it,  subject  only  to  the  right 
of  the  defendant  and  his  partner  to  redeem.  When  it  was 
placed  in  the  custody  of  Schultz  &  Schneider  they  became 
his  bailees,  and  their  possession  became  his  possession.  The 
plaintiff  would  have  had  an  action  for  an  injury  to  or  unlaw- 
fully taking  the  property  from  the  possession  of  his  bailees ; 
and  for  an  unauthorized  disposal  of  the  property  by  them, 
or  for  a  refusal  to  deliver  it  on  demand  while  they  continued 
in  possession,  an  action  of  trover  could  have  been  brought 
against  them  by  the  plaintiff.  (Severin  v.  Keppel,  4  Esp. 
156.  Murray  v.  Burling,  10  John.  172.  McMorris  v.  Simp- 
son, 21  Wend.  610.  Dunlap's  Paley  on  Agency,  79.  Bid- 
der v.  Whitlock,  12  How.  Pr.  R.  208.)  But  on  the  sale  of 
the  property  and  receipt  of  the  pay,  as  well  as  on  the  collec- 
tion of  the  debts,  Schultz  &  Schneider  acted  as  the  agents 
of  the  plaintiff,  and  within  the  admitted  scope  of  their 
authority.  They  did  not,  therefore,  nor  did  either  of  them, 
become  liable  as  tort  feasors  for  such  sale  and  collection  as 
upon  an  unauthorized  disposal  of  the  property.  When  the 
money  was  received,  it  was  received  by  them  in  the  course 
of  their  business  and  as  partners.  The  acts  and  receipts  of 
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one  bound  the  other.  They  became  trustees  for  the  plaintiff 
liable  to  account  to  him  for  the  avails  of  the  property  and 
debts  that  came  to  their  hands.  They  were  under  an  express 
contract  to  account  for  and  pay  over  these  proceeds,  but  the 
liability  would  have  resulted  from  their  character  and  the 
relation  they  occupied  to  the  plaintiff,  in  respect  of  the  prop- 
erty, without  an  express  undertaking.  It  would  have  been 
implied  by  law.  This  liability  rests  upon  contract,  and  not 
on  tort,  and  is  necessarily  joint  and  not  several.  The  omis- 
sion or  refusal  to  pay  over  moneys  received  by  a  factor,  agent 
or  trustee  in  the  course  of  his  agency  or  trust,  will  not  lay 
the  foundation  of  an  action  of  trover.  He  is  not  bound  to 
pay  over  the  specific  money  that  he  receives.  Paley,  (ut 
supra,}  lays  down  the  rule  that  "if  goods  be  sold  with  the 
consent  of  the  principal,  no  subsequent  refusal  to  account  for 
the  produce  will  support  this  action  (trover)  ;"  and  in  this 
be  is  fully  supported  by  Buller,  J.  sitting  for  the  chancellor 
in  Weymouth  v.  Boyer,  (1  Ves.jun.  424.) 

Judge  Bronson,  in  McMorris  v.  Simpson,  (supra,}  affirms 
the  same  doctrine.  He  says  "that  there  must  be  some  act 
on  the  part  of  the  agent ;  a  mere  omission  of  duty  is  not 
enough."  "Nor  will  trover  lie  where  the  agent  though  want- 
ing in  good  faith,  has  acted  within  the  general  scope  of  his 
powers.  There  must,  I  think,  be  an  entire  departure  from 
his  authority  before  this  action  for  a  conversion  of  the  goods 
can  be  maintained."  The  precise  point  was  decided  by  the 
court  of  appeals,  in  December,  1853,  in  Petfit  v.  King, 
(Selden's  Notes,  p.  36.)  It  was  there  decided  that  the  action 
for  the  wrongful  conversion  of  personal  property  would  not 
lie  where  it  appeared  that  the  defendant  wrongfully  sold  the 
property  and  held  the  proceeds  as  trustee  for  the  plaintiff, 
•which,  upon  demand,  he  refused  to  pay  over.  It  was  also 
held,  in  the  same  case,  that  a  claim  against  the  trustee  could 
not  be  united  in  the  same  action  with  one  for  the  wrongful 
conversion  of  property.  The  reason  is  obvious :  the  one  is 
in  tort,  the  other  upon  contract. 
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The  case  of  Walter  v.  Bennett,  (16  N.  Y.  Sep.  250,)  is 
decisive  of  this  case  ;  there  the  plaintiff,  in  one  count,  claimed 
to  recover  the  possession  of  a  draft  which  he  alleged  belonged 
to  him  and  had  been  wrongfully  detained.  At  the  trial  he 
proved  that  the  defendant,  as  his  agent,  had  sold  a  quantity 
of  pork,  and  received  therefor  the  draft  claimed,  which  he 
procured  to  be  discounted  and  had  the  money  put  to  his  own 
credit  hi  bank.  After  he  had  done  so,  the  plaintiff  demanded 
of  him  the  draft,  or  the  avails  thereof,  and  the  defendant  re- 
fused to  deliver  the  same.  The  plaintiff  was  nonsuited,  and 
the  nonsuit  was  sustained  by  the  court  of  appeals  ;  that  court 
holding  that  trover  would  not  lie  for  the  draft,  as  the  defend- 
ant had  authority  to  procure  the  money  upon  it  ;  nor  for  the 
money,  as  the  defendant  was  only  liable  upon  his  contract 
of  agency  ;  and  the  action  was  not  allowed  to  be  retained  as 
an  action  upon  contract.  His  remedy  was  held  to  be  ex  con- 
tractu,  upon  a  complaint  properly  framed. 

In  Bidder  v.  Whitlock  this  question  was  not  considered 
by  the  learned  judge.  In  that  case  there  was  an  allegation 
of  the  conversion  of  property  as  well  as  money,  and  the 
question  was  as  to  the  conformity  of  the  complaint  to  the 
summons  —  a  question  of  regularity  in  the  procedure,  rather 
than  as  to  the  form  of  the  remedy,  or  the  rights  of  the  parties. 
As  an  action  of  trover  it  cannot  be  sustained,  and  as  an 
action  ex  contractu,  which  it  must  be  held  to  be,  as  the 
complaint  states  facts  upon  which  the  defendant  would  be 
liable  in  assumpsit,  it  is  defective  for  the  non-joinder  of 
Schneider  ;  and  the  objection  was  properly  taken  by  demurrer. 
(Code,  §  144.) 

The  order  must  be  reversed,  and  judgment  given  for  the 
defendant,  with  leave  to  the  plaintiff  to  amend  on  payment 
of  costs. 


[OBWBOO  GBN  BBAL  TBBK,  July  14,  1863.    41lm,  Mvtlin,  Morgan  and  Baeon, 
Justices.] 
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ROWLAND,  receiver,  &c.  vs.  CUYKENDALL. 

Upon  a  premium  note  given  to  a  mutual  insurance  company,  payable  "  in 
such  portions  and  at  such  time  or  times  as  the  directors  may  agreeably 
to  their  charter  and  by-laws  require,"  the  liability  of  the  maker  is  not 
absolute,  but  conditional,  depending  upon  the  necessities  of  the  company 
and  the  demand  of  its  officers. 

The  cause  of  action  upon  such  a  note  is  not  perfect  until  an  assessment  has 
been  made  upon  it,  and  notice  thereof  given  to  the  maker  ;  and  an  action 
thereon  will  not  be  barred  by  the  statute  of  limitations,  until  six  years 
from  that  time. 

THE  claim  of  the  plaintiff  as  receiver  of  the  New  York  Pro- 
tection Insurance  Company,  against  the  defendants,  was 
referred,  upon  the  application  of  the  receiver,  to  Gr.  H.  Lynch,  in 
pursuance  of  "An  act  to  facilitate  the  closing  up  of  insolvent 
and  dissolved  mutual  insurance  companies,"  passed  April  21, 
1862.  The  claim  was  on  a  premium  note  dated  August  3d, 
1850,  for  $165,  payable  "  in  such  portions  and  at  such  time 
or  times  as  the  directors  of  said  company  may  agreeably  to 
their  charter  and  by-laws  require."  The  defendant's  policy, 
which  was  the  consideration  of  the  note,  was  for  five  years, 
expiring  August  3,  1855.  The  company  failed,  and  became 
insolvent  in  January,  1853.  All  the  losses  for  which  the 
company  became  liable  occurred  after  August,  1850.  In 
August,  1853,  a  receiver  was  appointed  of  the  effects  of  the 
company,  with  the  usual  powers  of  receivers  in  such  cases, 
who  was  superseded  by  the  plaintiff,  appointed  in  his  place, 
September  18,  1855.  In  May.  1860,  on  the  application  of  a 
creditor,  the  plaintiff  was  directed  to  assess  all  the  notes  in 
his  hands  to  their  full  amount  and  to  collect  them.  On  the 
12th  of  August,  1862,  the  assessment  was  made  and  notice 
given  to  the  defendants.  Upon  these  facts  judgment  was 
given  for  the  plaintiff,  from  which  the  defendants  appealed. 

George  EatJibun,  for  the  appellants. 
B.  J.  Beach,  for  the  respondent. 
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By  the  Court,  ALLEN,  J.  The  only  objection  to  the  re- 
covery, taken  upon  this  appeal,  is  founded  upon  the  statute  of 
limitations ;  and  it  is  claimed  that  more  than  six  years  had 
elapsed  after  the  accruing  of  the  cause  of  action,  before  the 
commencement  of  these  proceedings,  November,  1862.  The 
liability  of  the  defendants,  upon  their  note,  was  not  absolute 
but  was  conditional,  depending  upon  the  necessities  of  the 
company,  and  the  demand  of  its  officers.  They  could  only  be 
called  upon  to  pay  on  an  assessment  made  to  meet  the  exigen- 
cies of  the  company,  and  an  assessment  could  only  be  made 
when  required  to  pay  losses  or  the  current  expenses ;  and  be- 
fore an  action  could  be  brought,  that  is,  before  a  cause  of 
action  could  accrue  upon  the  note,  notice  of  the  assessment 
was  required  to  be  given  and  demand  of  payment  made. 
(2  R.  S.  5th  ed.  757,  §  44.)  The  note  was  only  payable  upon 
actual  demand  after  the  happening  of  the  contingency  upon 
which  it  was  authorized  to  be  made,  and  upon  performance 
of  the  conditions  precedent  by  the  holders  of  the  note.  By  law 
the  power  and  the  duty  of  making  the  assessments  was  trans- 
ferred, upon  the  insolvency  and  dissolution  of  the  company, 
from  the  directors  to  the  receiver ;  and  neither  could  bring 
an  action  without  first  making  the  assessment  and  demand. 
(Savage  v.  Medbury,  19  N.  Y.  Rep.  32.  Laws  of  1852,  ch. 
71.)  The  cause  of  action  does  not  accrue  until  suit  may  be 
brought  without  further  act  on  the  part  of  the  plaintiff.  The 
cause  of  action  was  only  perfect  August  12,  1862,  and  from 
that  time  the  statute  only  commenced  to  run.  Had  the 
plaintiff  brought  suit  on  the  note  on  the  llth  of  August,  or 
even  after  the  12th  of  August,  and  before  personal  demand 
of  the  defendants,  he  would  have  failed.  This  answers  the 
only  objection  taken  to  the  judgment,  upon  the  appeal,  and 
judgment  of  affirmance  with  costs  must  be  given. 

[OswBGo  GEKEBAL  TERM,  July  14,  1868.    AUtn,  Muttin,  Morgan  and  Ba- 
con, Justices.] 
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The  omission  to  annex  an  affidavit  to  a  confession  of  judgment,  in  a  justice's 
court,  as  required  by  the  statute,  renders  the  judgment  void  as  to  creditors, 
only.  It  is  valid  and  binding  upon  the  defendant,  notwithstanding  such 
omission. 

A  justice  of  the  peace  has  the  same  authority  to  receive  a  confession  of  judg- 
ment at  the  defendant's  house,  in  the  town  of  the  justice's  residence,  as  he 
has  to  receive  it  at  his  own  house. 

And  if  the  defendant  appears  before  the  justice  at  the  former  place  and  signs 
the  confession  in  his  presence,  the  presence  or  absence  of  the  justice's  dock- 
et, at  that  time  and  place,  will  not  affect  the  jurisdiction  of  the  justice. 

4  CTION  of  debt  upon  three  judgments  entered  upon  con- 
1\.  fession  of  the  defendants,  before  a  justice  of  the  peace, 
for  $243.58,  $190.47  and  $190.47,  respectively.  The  con- 
fessions were  in  writing,  signed  in  the  presence  of  the  justice, 
in  the  town  of  his  residence,  3  or  4  miles  from  his  dwelling 
house,  and  at  the  house  of  the  defendants.  They  were  signed 
on  the  same  occasion,  and  the  names  of  both  defendants 
signed  to  two  of  the  confessions  by  one  of  the  defendants,  in 

O  v  J 

the  absence  of  the  other.  The  latter  came  in  and  ratified 
the  signing  of  his  name  to  the  two  confessions  ;  and  both  de- 
fendants signed  the  third  confession.  There  was  no  affidavit 
annexed  to  either  of  the  confessions  or  made  by  the  defend- 
ants. The  justice  returned  home  and  entered  the  judgments 
in  his  docket,  and  gave  the  plaintiff  transcripts,  the  same  day, 
and  on  the  next  day,  learning  that  affidavits  were  required 
by  statute,  returned  and  requested  the  defendants  to  make 
the  necessary  affidavits,  and  they  refused.  On  the  trial,  be- 
fore MORGAN,  J.  judgment  was  given  against  the  plaintiff,  on 
the  ground  that  the  judgments  were  a  nullity.  From  this 
judgment  the  plaintiff  appealed  to  the  general  term. 

G.  D.  Adams,  for  the  appellant. 
A.  J.  Mereness,  for  the  respondent. 
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By  the  Court,  ALLEX,  J.  The  docket  of  the  justice  did 
not  show  the  facts  necessary  to  his  jurisdiction.  It  merely 
stated  the  names  of  the  parties  plaintiff  and  defendant,  the 
fact  of  the  rendition  of  the  judgment,  and  its  date,  with  the 
amount  of  damages  and  costs,  severally,  and  the  sum  total 
of  the  judgments.  But  the  statutory  requirements  in  relation 
to  the  entries  in  the  docket  are  merely  directory,  and  a  non- 
compliance  with  them  does  not  vitiate  the  judgment ;  and 
the  jurisdictional  and  other  facts  may  be  proved  aliunde. 
(Barnes  v.  Harris,  4  Comst.  385,  per  Bronson,  J.  and  cases 
cited.  Humphrey  v.  Persons,  23  Barb.  313.) 

The  defendant  does  not  claim  any  benefit  from  any  supposed 
defect  in  the  docket,  but  insists  that  the  confessions  were  void 
for  a  non-compliance  with  the  statute ;  and  this  is  the  only 
question  made  upon-  this  appeal.  It  seems  that  before  there 
were  any  statutory  provisions  for  that  purpose,  a  practice  had 
grown  up  of  taking  judgments  by  confession  before  justices  of 
the  peace ;  and  the  regularity  of  the  practice  and  the  validity 
of  the  judgments  were  recognized.  See  the  history  of  the  prac- 
tice and  the  cases  cited  by  Savage,  Ch.  J.  in  Griffin  v.  Mitchell, 
(2  Cowen,  548.)  In  1818  express  authority  was  conferred  up* 
«:>n  justices  of  the  peace  to  enter  judgments  by  confession,  and 
the  practice  was  so  far  regulated  by  statute  as  to  require  the 
defendant  to  set  forth  the  items  of  the  demand,  and  make 
oath  to  the  bona  fides  of  the  indebtedness.  And  the  statute 
declared  that  any  judgment  entered  by  confession,  where  the 
defendant  should  not  comply  with  the  provisions  of  the  act 
should  be  void.  (Laios  of  1818, p.  80,  §§  6,  7,  ch.  94.)  Tin- 
provision  was  substantially  re-enacted  in  1824,  with  a  proviso 
that  a  non-compliance  with  the  provisions  of  the  act  should 
not  affect  the  right  or  title  of  any  bona  fide  purchaser  of  any 
goods  or  chattels,  lands  or  tenements,  under  any  such  judg- 
ment. (Laws  of  1824,  p.  280,  ch.  238,  §§  13, 14)  The  case  of 
Griffin  v.  Mitchell,  (supra,}  was  decided  under  the  act  of  1818. 
in  1824,  but  before  the  passage  of  the  statute  of  that  year. 
A  judgmerft  had  in  that  case  been  entered  by  a  justice  of  the 
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peace,  upon  the  confession  of  the  defendant  (plaintiff  in  that 
suit)  without  a  compliance  with  the  statute  as  to  the  state- 
ment and  affidavit,  and  the  defendant  in  the  judgment  had 
been  arrested  upon  an  execution  against  his  body,  and  had 
brought  an  action  for  false  imprisonment,  against  the  party 
causing  the  arrest,  and  the  court  sustained  the  justification  of 
the  defendant  in  that  action,  under  the  judgment  by  confession. 
The  decision  was  that  the  omission  of  the  statement  and  the 
oath  rendered  the  judgment  void  as  to  creditors  only,  but 
that  it  was  valid  and  binding  upon  the  defendant.  The  rea- 
soning of  the  court  is  entirely  conclusive,  and  if  the  decision 
was  not  of  itself  and  upon  the  principle  of  stare  decisis  bind- 
ing upon  us,  the  argument  of  the  learned  chief  justice  would 
carry  conviction  with  it.  He  gives  effect  to  the  statute  ac- 
cording to  the  evident  intent  of  the  legislature ;  that  is,  for 
the  benefit  of  creditors.  "  The  act  was  calculated  to  guard 
against  judgments  entered  by  collusion  between  the  parties ; 
but  never  meant  that  the  defendant  should  take  advantage 
of  his  own  wrong  by  setting  it  aside,  nor  to  change  well  set- 
tled rules  of  law."  If  the  judgment  had  been  a  nullity,  as  is 
claimed  here,  the  justification  would  have  failed,  and  all  con- 
cerned in  the  arrest  would  have  been  trespassers.  The  prin- 
ciple of  this  decision  has  been  incorporated  into  the  present 
statute  and  the  proviso  of  the  act  of  1824  extended.  The 
statute  now  is  that  judgments  confessed  without  a  compliance 
with  the  provisions  of  the  act  shall  be  void  as  against  all  per- 
sons except  a  purchaser  in  good  faith  &c.  and  "  except  the 
defendant  making  the  confession."  (3  R.  S.  5th  ed.  444, 
§106.)  The  revisers,  in  their  note  to  this  section,  say :  "Con- 
formable to  2  Cow.  548."  Thus  we  have  the  legislative  sanc- 
tion to  the  judicial  interpretation  of  the  act  of  1818.  Again, 
the  exception  of  the  defendant  in  the  judgment  from  the  oper- 
ation of  the  statute  declaring  the  judgment  void  and  making 
it  void  as  to  all  other  persons,  necessarily  makes  the  judgment 
valid  as  against  the  defendant.  It  is  necessarily  valid  as  to 
all  except  those  as  to  whom  it  is  made  void.  Tenny  v.  Fi* 
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ler,  (8  Wend.  569,)  is  not  adverse  to  this  view  of  the  effect 
of  the  statute.  It  was  an  attempt  to  enter  judgment  upon 
the  authority  of  a  casual  direction  given  in  the  street,  with- 
out a  statement  of  the  amount  or  any  appearance  of  the  par- 
ties. The  justice  had  the  same  authority  to  receive  the  con- 
fession here  as  he  would  have  had  at  his  own  house ;  and  it  was 
not  an  attempt  to  acquire  jurisdiction  by  the  voluntary  ap- 
pearance of  the  parties.  The  defendants  did  appear  before 
the  justice  and  sign  the  confessions  in  his  presence.  The 
presence  or  absence  of  the  docket  did  not  affect  the  jurisdic- 
tion of  the  justice. 

The  judgment  must  be  reversed,  and  a  new  trial  granted ; 
costs  to  abide  the  event. 

[OswHOO  GENERAL  TERM,  July  14,  1863.    Allen,  Mutiin,  Morgan  and  Baton, 
Justices.] 


GARDNER  vs.  BARTHOLOMEW. 


was  an  action  for  an  assault  and  battery,  tried  at  the 
1  Monroe  circuit,  before  Hon.  E.  DARWIN  SMITH,  and  a 
jury.  Sarah  Flannagan  was  examined  as  a  witness  on  the 
part  of  the  plaintiff.  For  the  purpose  of  impeaching  her  testi- 
mony, the  defendant  called  Samuel  W.  D.  Moore  as  a  witness, 
who  testified  as  follows  :  "  I  know  Mrs.  Sarah  Flannagan  ;  I 
have  been  police  magistrate  of  this  city  several  years  ;  I  knew 
her  reputation  then  several  years  ago  ;  it  was  bad  ;  from  that 
reputation  I  would  not  believe  her  on  her  oath  under  certain 
circumstances  ;  I  knew  Ariel  Wentworth  ;  he  was  police 


40  a»| 

r.~.  -:-;», 

After  the  credit  of  a  witness  has  been  impeached  by  the  production  of  a  75*  473) 

record  of  his  conviction  of  the  crime  of  larceny,  it  is  not  competent  for  the 
party  calling  him  to  give  evidence  explanatory  of  the  conviction,  and  in 
favor  of  the  innocence  of  the  witness,  notwithstanding  the  conviction. 
E.  DARWIN  SMITH,  J.  dissented. 
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magistrate  in  1848 ;  he  signed  this  record  of  conviction ;  I 
filed  it ;  this  Mrs.  Flannagan  is  the  same  person  named 
therein ;  I  immediately  succeeded  Wentworth  as  justice." 
The  defendant  then  offered  and  read  in  evidence  a  record  of 
conviction  of  the  witness  Sarah  Flannagan,  in  due  form  of 
law,  for  the  offense  of  petit  larceny,  in  stealing  twenty  yards 
of  muslin  delaine  cloth,  of  the  value  of  12  cents  per  yard, 
the  property  of  J.  Z.  Newcomb,  on  the  31st  day  of  March, 
1848;  said  conviction  being  had  before  Ariel  Wentworth, 
police  justice  of  Kochester,  at  a  court  of  special  sessions  in 
and  for  Rochester,  in  said  county  of  Monroe,  on  the  31st  day 
of  March,  1848,  and  the  record  made  the  same  day  by  said 
police  justice,  and  filed  in  Monroe  county  clerk's  office,  under 
the  hand  and  seal  of  said  justice ;  and  which  said  conviction 
recited  that  the  said  Sarah  Flannagan,  on  being  arrested  and 
arraigned  on  said  charge,  had  pleaded  guilty  to  said  charge. 
And  the  plaintiff  then  called"  as  a  witness  the  said  Sarah 
Flannagan,  so  convicted,  and  asked  if  she  was  the  person  so 
convicted,  and  to  state  the  facts  of  her  conviction  ;  whereupon 
the  witness  Sarah  Flannagan  testified  as  follows :  "  I  had 
the  cloth  which  I  was  convicted  of  stealing,  in  my  possession  ; 
I  did  not  steal  it ;  I  could  not  find  the  woman  I  got  the 
things  of;  it  was  left  with  me  to  make  up,  and  I  took  a  piece 
of  it  to  the  store  to  match  it,  and  did  not  know  that  it  was 
stolen."  The  defendant's  counsel  objected  to  the  reception 
of  said  testimony,  before  the  same  was  given,  as  irrelevant, 
improper,  inadmissible,  and  contrary  to  law,  and  as  contra- 
dicting said  record.  The  objection  was  overruled  by  the 
court ;  to  which  decision  of  the  court  the  defendant's  counsel 
duly  excepted.  The  cause  was  submitted  to  the  jury,  who 
found  a  verdict  for  the  plaintiff  for  $100  damages. 

A  motion  for  a  new  trial  was  subsequently  made  and  de- 
nied, and  the  defendant  appealed. 

T.  R.  Strong,  for  the  appellant.     I.  The  record  of  convic- 
tion of  the  Witness  Flannagan,  for  the  offense  of  petit  larceny, 
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is  conclusive  evidence  of  the  guilt  of  the  witness  of  that  of- 
fense ;  and  the  evidence  allowed  and  given  to  disprove  her 
guilt,  in  contradiction  of  the  record,  was  not  admissible. 
(1  Phil.  Ev.  316,  317.  1  Greenleafa  Ev.  §§  527,  528,  376. 
4  Cowen  &  Hill's  Notes,  799.  3  R.  8.  1011,  5th  ed.)  Evi- 
dence on  the  part  of  the  defendant,  of  the  conviction,  or  of 
the  guilt,  of  the  witness,  aside  from  the  record,  would  not 
have  been  competent.  (Newcomb  v.  Griswold,  24  N.  Y. 
Sep.  298.)  And  for  the  like  reason  evidence  on  the  part  of 
the  plaintiff,  to  disprove  the  conviction,  or  guilt,  was  not 
allowable.  If  the  plaintiff  might  contradict  the  record  and 
prove  the  innocence  of  the  witness,  the  defendant  might  in  reply 
offer  other  evidence  of  the  guilt  in  support  of  the  record ;  but 
such  a  collateral  issue  would  not  for  a  moment  be  tolerated. 
It  could  not  be  avoided  but  by  an  inflexible  adherence  to 
the  rule  making  the  record  the  only  evidence  on  the  subject. 

II.  The  record  was  admissible  to  affect  the  credit  of  the 
witness.     (Carpenter  v.  Nixon,  5  Hill,  262.     Newcomb  v. 
Griswold,  24  N.  Y.  Rep.  300.     1  Phil.  Ev.  28  to  35.     Cowen 
&  Hill's  Notes,  66.    Shay  v.  The  People,  22  N.  Y.  Rep.  317.) 
Evidence  of  innocence  was  not  admissible  to  impair  the  force 
of  the  record  as  impeaching  evidence ;  but  proof  of  general 
good  character  might  perhaps  have  been  receivable  for  such 
purpose. 

III.  The  record  was  received  in  evidence  without  objec- 
tion ;  it  is  stated  in  the  case  that  the  record  was  in  due  form 
of  law;  no  objection  was  made  to  the  form,  sufficiency,  or 
effect,  of  the  record,  as  evidence  to  discredit  the  witness,  and 
it  must  therefore  be  assumed  that  the  record  was  in  all  res- 
pects in  conformity  to  the  statute  prescribing  such  a  record 
and  the  filing  thereof. 

C.  Jordan,  for  tbe  plaintiff.  I.  A  mere  conviction  of  the 
crime  of  petit  larceny  does  not  affect  the  credit  of  a  witness. 
It  is  the  judgment  or  sentence  pronounced  upon  the  convic- 
tion which  produces  that  result  if  it  is  produced.  In  this 
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case  it  does  not  appear  that  any  judgment  or  sentence  was 
pronounced  upon  the  conviction.  (9  Cowen,  707.  4  Ind.  B. 
128.  8  Mete.  531.  7  Iredell,  225.  1  Phil.  Ev.  30.  Cowen 
d  Hill's  Notes,  63.  2  R.  S.  717,  §§  38,  39.) 

II.  The  case  does  not  show  where  the  offense  was  commit- 
ted.    It  merely  states  that  the  record  of  conviction  was  in 
due  form  of  law,  (not  the  conviction,)  and  therefore  it  did 
not  appear  that  the  court  had  jurisdiction  of  the  offense. 
(14  John.  371.     19  id.  33.     2  Hill,  281.     Cowen  &  Hill's 
Notes,  906.     2  R.  8.  717,  §  41.     Id.  711,  §  1.) 

III.  The  mere  fact  that  the  witness  Flannagan  stated  how 
she  became  convicted  did  not  contradict  the  record,  but  mere- 
ly explained  it,  which  was  proper.     (4  Com.  71.)     Notwith- 
standing her  testimony,  the  record  still  faced  the  witness  and 
the  jury  were  bound  to  say  that  she  had  been  convicted,  and 
act  accordingly,  which  it  is  to  be  presumed  they  did,  and  be- 
sides the  witness  was  sustained  by  other  testimony  which 
they  were  bound  to  believe.     (1  Cowen,  109.)     It  is  also  to 
be  presumed  that  the  case  on  this  question  was  properly  sub- 
mitted to  the  jury. 

IV.  Again ;  the  witness  Flannagan  did  not  deny,  but  ad- 
mitted the  fact  that  she  had  been  convicted.     She  was  how- 
ever permitted  to  say  that  she  did  not  steal  the  delaine ;  how 
she  came  in  possession  of  it,  and  that  she  could  not  find  the 
woman  who  left  it  with  her.     This  was  sufficient  to  convict 
her  of  the  larceny,  with  due  proof  of  non-consent ;  (the  lar- 
ceny and  conviction  occurred  the  same  day.)     Hence  it  was 
consistent  with  the  record.     (Cowen  &  Hill's  Notes,  425.) 

V.  The  conviction  and  sentence  of  a  person  for  petit  lar- 
ceny does  not  disqualify  such  person  for  being  a  witness. 
(2  R.  8.  701,  §  23.)     And  in  5  Hill,  261,  it  was  held  that  the 
conviction  for  petit  larceny  was  admissible  for  the  purpose  of 
affecting  the  credit  of  a  witness ;  but  there  is  no  principle 
upon  which  this  case  can  be  sustained,  as  the  testimony  in 
such  case  is  entirely  collateral  and  is  "res  inter  alios  acta," 
as  to  this  plaintiff;  and  certainly  the  conviction  alone  would 
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not  suffice  without  showing  the  sentence.     (9  Cowen,  708 
7  Iredell,  225.     And  see  1  Parker's  Or.  Hep.  523,  557.) 

JOHNSON,  J.  It  was  decided  in  the  case  of  Carpenter  v 
Nixon,  (5  Hill,  260,)  that  the  record  of  the  conviction  of  a 
witness  of  petit  larceny,  was  admissible  for  the  purpose  of 
affecting  the  credit  of  such  witness,  and  that  the  refusal  to 
receive  it  for  that  purpose  was  error.  In  Newcomb  v.  Gris- 
wold,  (24  N.  T.  Rep.  298,)  the  competency  of  such  evidence 
for  that  purpose  is  admitted,  but  it  is  held  that  the  fact  of 
the  conviction  cannot  be  proved  by  parol,  even  by  the  witness 
himself  upon  cross-examination,  but  must  be  established  by 
the  higher  evidence  of  the  record.  This  is  an  exception  to 
the  general  rule  laid  down  in  all  the  elementary  works  upon 
evidence,  that  particular  facts  cannot  be  proved  to  affect  the 
credit  of  a  witness,  but  that  the  examination  must  be  con- 
fined to  his  general  reputation.  An  examination  of  the 
authorities  cited  in  support  of  the  determination  in  Carpen- 
ter v.  Nixon,  has  led  me  to  doubt  somewhat  whether  the 
question  was  correctly  determined  in  that  case.  But  the 
question  does  not  arise  here,  as  no  objection  was  raised  to  the 
introduction  of  the  record  to  prove  the  conviction. 

The  only  question  presented  is,  whether  it  was  competent 
for  the  plaintiff,  after  the  fact  of  the  larceny  had  been  estab- 
lished by  the  record,  to  give  evidence  explanatory  of  the  con- 
viction and  in  favor  of  the  innocence  of  the  witness  of  the 
crime,  notwithstanding  the  conviction.  This  was  allowed  by 
the  court  against  the  defendant's  objection,  and  the  ruling 
was  duly  excepted  to. 

It  must  be  admitted  that  the  record  of  the  conviction  af- 
forded conclusive  evidence,  not  of  the  conviction  only,  but  of 
the  fact  of  the  commission  of  the  offense  upon  which  the  con- 
viction was  founded.  It  imported  absolute  verity.  It  was 
evidence  incontrovertible,  of  the  truth  of  whatever  was  deter- 
mined by  the  adjudication,  if  such  adjudication  was  upon  the 
matter  in  issue.  It  was  not  open  to  contradiction  or  varia- 
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tion  by  parol.  (1  Greenl.  Ev.  §§  526  to  530  inclusive.}  The 
statute  makes  the  certificate  of  the  conviction,  when  made 
and  filed,  or  a  duly  certified  copy  thereof,  evidence  in  all 
courts  and  places  of  the  facts  stated  therein.  (3  R.  S.  1011, 
5th  ed.) 

Facts  established  by  record  evidence,  upon  a  collateral 
issue,  can  no  more  be  contradicted  or  varied  by  parol  evidence, 
than  when  thus  established  upon  the  direct  issue.  And  it  was 
held  in  Newcomb  v.  Grisivold,  (supra,)  that  the  rule  was  the 
same  whether  the  evidence  related  to  the  competency  or  to 
the  credit  of  a  witness.  No  one,  I  suppose,  would  contend 
that  where  a  record  of  the  conviction  of  a  person  of  a  felony, 
was  introduced"  to  prevent  his  being  sworn  as  a  witness  in  a 
cause,  the  party  offering  him  as  a  witness  could  be  allowed 
to  give  evidence  to  show  his  innocence  of  the  crime  of  which 
he  had  been  convicted.  It  is  the  crime  that  creates  the  infa- 
my and  takes  away  the  competency,  and  not  the  punishment. 
(Pendock  v.  Mackender,  2  Wils.  102.)  But  the  record  is 
conclusive  as  to  the  fact  of  the  crime.  The  evidence  was  al- 
lowed for  the  purpose  of  affecting  the  credibility  of  the  wit- 
ness, and  not  her  competency,  and  it  was  a  question  for  the 
jury  to  determine  how  much  her  credit  ought  to  be  affected 
by  it  in  view  of  the  nature  of  the  offense  and  the  lapse  of 
time  since  its  commission  and  the  conviction.  It  is  to  be 
presumed  they  did  not  give  any  undue  importance  to  that 
fact  standing  by  itself. 

The  evidence  being  competent  for  the  purpose  for  which  it 
was  offered,  was  to  be  met,  not  by  attempting  to  disprove  the 
commission  of  the  crime,  but  in  some  other  way,  which  it  is 
not  now  necessary  to  determine,  as  no  question  is  raised  upon 
it.  Parker,  C.  J.  in  Commonwealth  v.  Green,  (15  Mass.  Rep. 
541,)  says  :  "  the  effect  of  such  proof  may  be  always  rebutted 
by  evidence  of  good  conduct,  a  virtuous  life,  &c." 

It  is  enough,  however,  for  the  present  case,  that  improper 
evidence  was  allowed  in  answer  to  the  record,  against  the  de- 
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fendant's  objection.  The  order  of  the  special  term  denying 
a  new  trial  must  therefore  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 


J.  C.  SMITH,  J.  concurred. 

E.  DARWIN  SMITH,  J.  dissented. 


New  trial  granted. 


[ MONROE  GENERAL  TERM,  September  7, 1863.    Johnton,  E.  Darwin  Smith 
and  /.  C.  Smith,  Justices.] 


BOSTWICK,  receiver  &c.,  vs.  ABBOTT  and  others. 

A  judgment  of  dismissal,  on  a  trial  in  a  former  suit  between  the  same  parties 
where  the  merits  were  inquired  into,  may  be  set  up  as  a  bar  to  a  second 
action ;  especially  if  the  action  be  one  that  formerly  would  have  been 
brought  in  a  court  of  equity. 

After  a  judge,  at  the  circuit,  has  heard  the  plaintiff's  testimony,  and  decided 
the  case  on  the  merits,  dismissing  the  complaint,  he  cannot  destroy  the 
effect  of  that  decision  by  amending  the  judgment  so  as  to  give  the  plaintiff 
leave  to  bring  another  action. 

THIS  was  an  appeal  from  a  judgment  entered  at  a  special 
term,  in  favor  of  the  defendants,  on  a  trial  by  the  court  f 
without  a  jury.  The  action  was  brought  by  the  plaintiff, 
as  receiver  appointed  in  supplementary  proceedings,  on  a 
judgment  recovered  against  the  firm  of  Abbott,  Pollock  & 
Cochran,  among  other  things,  to  set  aside  an  assignment 
executed  by  John  Cochran  and  Robert  G.  Pollock,  composing 
the  firm  of  Cochran  &  Pollock,  to  the  defendants  Stewart 
&  Fiske,  as  fraudulent  and  void  against  creditors.  The 
defendants  alleged  in  their  answer,  among  other  things,  that 
a  former  suit  was  commenced  against  them,  by  the  plaintiff, 
in  the  New  York  common  pleas,  for  the  same  cause  of  action, 
the  trial  of  the  cause  upon  the  merits,  and  the  entry  of  a 
judgment  in  favor  of  the  defendants ;  and  they  set  up  that 
judgment  as  a  bar  to  this  action. 
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The  justice  before  whom  the  present  action  was  tried 
found,  among  other  facts,  that  before  the  commencement 
of  this  action  the  plaintiff  herein  impleaded  the  defendants 
herein,  in  an  action  brought  by  him  against  them  in  the 
court  of  common  pleas,  for  the  city  and  county  of  New 
York,  for  the  same  causes  of  action  as  are  set  forth  in  the 
complaint  in  this  suit ;  to  which  complaint  the  defendants 
put  in  their  answers;  whereupon  the  same  questions  were 
put  at  issue  as  are  at  issue  in  this  action,  which  issues  were 
afterwards  tried  at  a  special  term  of  the  said  court,  and  the 
plaintiff  produced  testimony  tending  to  show  that  the  assign- 
ors were  individually  indebted  to  the  defendant  Fiske,  and 
rested  his  case;  whereupon  the  said  special  term,  on  the 
first  day  of  February,  1861,  rendered  judgment  against  the 
plaintiff  dismissing  the  plaintiff's  complaint,  which  judgment 
was  enrolled  on  the  second  of  February,  1861.  That  on  the 
17th  of  December,  1861,  and  after  issue  was  joined  in  this 
action,  the  court  of  common  pleas,  at  a  special  term  thereof, 
directed  on  the  motion  of  the  plaintiff,  that  the  words  "without 
prejudice  to  the  right  of  the  plaintiff  to  bring  another  action," 
should  be  added  to  the  judgment  of  that  court  so  enrolled 
as  aforesaid,  and  said  words  were  added  to  the  judgment  so 
enrolled.  That  the  plaintiff  has  not  in  this  action  raised  or 
attempted  to  raise  any  point  not  raised  in  the  said  court  of 
common  pleas,  and  that  the  prosecution  of  a  new  suit  for 
precisely  the  same  cause  of  action  after  the  trial  in  the  court 
of  common  pleas,  was  improper.  And  the  judge  found,  as 
matter  of  law,  that  the  said  judgment  of  the  court  of  com- 
mon pleas  was  a  bar  to  this  action ;  and  he  ordered  judgment 
for  the  defendants,  with  costs. 

G.  Bainbridge  Smith,  for  the  appellant. 
A.  JBoardman,  for  the  respondents. 

By  the  Court,  INGRAHAM,  J.  The  judgment  of  dismissal, 
in  the  common  pleas,  may  not  be  a  conclusive  bar  to  another 
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action  for  the  same  cause.  If  the  action  was  dismissed  for 
want  of  evidence  to  sustain  the  plaintiff's  case,  or  for  any 
other  cause  than  on  the  merits,  it  formed  no  bar,  and  the 
plaintiff  had  a  right  to  bring  a  new  action.  But  if  the 
merits  were  inquired  into  on  that  trial  then  the  defendants 
had  a  right  to  set  up  that  record  as  a  bar  to  this  action. 
This  is  particularly  so  where  the  action  is  one  that  formerly 
would  have  been  brought  in  a  court  of  equity.  (4  John.  Ch. 
140.  7  id.  286.  Burhans  et  al.  v.  Van  Zandt  et  al.  3  Sel- 
den,  525.) 

The  case  showed  that  the  plaintiff  in  the  first  action  pro- 
duced evidence  in  favor  of  his  claim,  and  the  finding  of  the 
court  is  that  such  evidence  was  offered  on  that  trial. 

It  is  said  that  the  common  pleas  modified  the  judgment 
in  that  court  by  adding  to  the  judgment  the  words  "without 
prejudice  to  the  right  of  the  plaintiff  to  bring  another 
action  ;"  and  the  plaintiff  contends  that  such  addition  pre- 
vents that  judgment  from  being  a  bar.  I  do  not  assent  to 
that  doctrine.  If  the  judgment  would  have  been  a  bar  to 
the  second  action,  without  these  words,  I  am  at  a  loss  to  see 
how  the  addition  of  them  would  change  the  effect  of  the 
judgment.  That  case  was  tried  by  the  court  without  a  jury. 
The  judge  heard  the  plaintiff's  testimony  and  decided  on  the 
merits.  Having  so  decided,  he  cannot  destroy  the  effect  of 
that  decision  by  giving  the  plaintiff  leave  to  bring  another 
action.  Suppose  the  case  had  been  before  a  jury  and  they 
had  found  for  the  defendant.  The  court  could  not  qualify 
the  judgment  by  the  addition  to  the  judgment  of  the  words 
above  referred  to. 

This  view  of  the  effect  of  the  former  judgment  renders  it 
unnecessary  to  examine  the  other  questions  in  the  cause. 

The  judgment  should  be  affirmed. 

[NEW  YORK  GESEBAL  TBBH,  September  21,  1868.  Sutturlmid,  Ingraham 
and  Leonard,  Justices.] 
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THE  PEOPLE,  ex  rel.  The  Bank  of  Commerce  of  New  York, 
vs.  THE  COMMISSIONERS  OF  TAXES  AND  ASSESSMENTS  FOR 
THE  CITY  AND  COUNTY  OF  NEW  YORK. 

The  act  of  the  legislature  relative  to  the  taxation  of  moneyed  corporations 
and  associations,  passed  April  29,  1863,  should  be  construed  as  though  it 
read  "  All  banks,  &c.  shall  be  liable  to  taxation  on  a  valuation  of  their 
capital  stock,  equal  to  the  amount  of  their  capital  stock  paid  in,  or  secured 
to  be  paid  in,"  &c. ;  that  is  on  the  amount  of  their  capital  stock  paid  in. 
•or  secured  to  be  paid  in. 

The  legislature,  by  that  act,  intended  to  return  to  the  principle  of  the  revised 
statutes  as  to  taxing  corporations,  which  was,  of  taxing  them  to  an  amount, 
or  for  a  sum  equal  to  the  amount  of  their  capital  stock  paid  in  and  secured 
to  be  paid  in,  without  regard  to  its  actual  value  or  investment. 

Accordingly  held  that  a  bank  was  properly  assessed  on  the  whole  amount  of 
its  capital  stock,  after  deducting  therefrom  a  certain  amount  for  the  cost 
of  its  real  estate,  and  stock  held  by  literary  and  charitable  institutions  ; 
although  the  affidavit  of  the  cashier  was  produced  to  the  commissioners, 
stating  that  the  bank  then  held  and  owned,  and  held  and  owned  on  the  12th 
day  of  January,  1863,  stocks,  bonds  and  other  securities  of  the  United  States,  to 
an  amount  exceeding  its  entire  capital ;  and  that  the  total  value  of  all  its 
other  personal  estate  did  not  exceed  the  amount  of  debts  due  from  the  bank. 

THE  capital  stock  of  the  Bank  of  Commerce  in  the  City  of 
New  York  was  $9,234,320.  It  was  assessed,  under  the 
act  of  the  legislature,  of  April  29,  1863,  in  relation  to  the 
taxation  of  moneyed  corporations  and  associations,  (Laws  of 
1863,  p.  435,)  on  the  whole  amount  of  its  capital  stock,  after 
deducting  therefrom  a  certain  amount  for  the  cost  of  its  real 
estate,  and  stock  held  by  literary  and.  charitable  institutions, 
although  the  affidavit  of  the  cashier  of  the  bank  was  present- 
ed to  the  commissioners,  stating  that  the  bank  then  held  and 
owned,  and  held  and  owned  on  the  12th  day  of  January, 
1863,  stocks,  bonds  and  other  securities  of  the  United  States, 
to  an  amount  exceeding  its  en  tire  capital;  and  that  the  total 
value  of  all  other  personal  estate  of  the  said  bank  did  not,  on 
the  12th  day  of  January,  1863,  and  did  not  then,  exceed  the 
amount  of  debts  due  from  said  bank.  The  proceedings  of  the 
commissioners  were  brought  here  for  review,  by  certiorari, 
allowed  under  §  20  of  the  act  of  April  14,  1859,  in  relation 
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to  taxes  and  assessments  in  the  city  of  New  York.     (Laws 
of  1859,  ch.  302.) 

B.  D.  Silliman  and  Daniel  Lord,  for  the  relator.  1.  The 
act  of  1863,  ch.  240,  relates  solely  to  the  taxation  of  banks 
and  other  moneyed  corporations,  and  regulates  the  mode  of 
such  taxation.  The  subject  matter  of  taxation  is  property. 
"  All  lands  and  all  personal  estate  within  this  state,  whether 
owned  by  individuals  or  corporations,  shall  be  liable  to  taxa- 
tion, subject  to  the  exemptions  hereinafter  specified."  (1 R.  S. 

387,  §  1.)     The  "  personal  estate"  to  be  taxed  is  defined  by 
the  statute,  and  declared  to  "  include  such  portion  of  the 
capital  of  incorporated  companies  liable  to  taxation  on  their 
capital  as  shall  not  be  invested  in  real  estate."     (Id.  388,  §  3.) 
The  statute  specifies  the  property  which  shall  be  "  subject  to 
exemption"  from  such  taxation,  and  enumerates,  as  thus  ex- 
empt, "  all  property,  real  or  personal,  exempted  from  taxa- 
tion *  *  ':>  under  the  constitution  of  the  United  States.     (Id. 

388,  §  4.) 

II.  The  taxation  intended  by  the  act  of  1863,  is  either  on 
the  franchise  of  the  corporation  or  on  its  property.    It  must 
intend  one  or  the  other.     If  on  its  property,  the  relators  are 
not  subject  to  taxation,  as  their  whole  property  is  invested  in 
stocks,  bonds  and  other  securities  of  the  United  States,  which 
are  exempt  by  law  from  taxation.     (People  ex  rel.  Bank  of 
Commerce  v.  Tax  Commissioners,  Supreme  Court  of  U.  S. 
1  ft.  S.  388,  §  4.)     We  claim  for  the  relators  that  the  taxa- 
tion intended  is  of  property,  and  not  of  the  franchise,  nor  as 
a  bonus  or  license  for  the  exercise  of  corporate  privileges. 

III.  The  debt  of  the  United  States  being,  under  the  con- 
stitution, exempt  from  taxation  by  reason  of  its  relation  to  the 
public  service,  it  would  imply  an  unworthy  evasion  on  the 
part  of  the  legislature  to  suppose  an  intent,  by  the  act,  to 
tax  that  debt  with  a  knowledge  of  its  immunity.     Such  im- 
munity from  taxation  is  the  necessary  privilege  of  the  gov- 
ernment as  one  of  its  means  of  public  defense  and  safety.    So 
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long  as  that  debt  is  part  of  the  property  forming  the  subject 
proposed  for  taxation,  no  mere  mode  of  valuation  can  take 
away  its  immunity.  That  which  the  law  forbids  to  be  done 
directly  cannot  be  done  indirectly.  This  is  familiar  law,  ex- 
pressed in  familiar  maxims. 

IV.  In  construing  the  act  of  1863,  we  have  a  safe  guide  in 
the  rule  that  all  such  acts  must  be  construed  in  conformity, 
and  as  auxiliary,  to  the  paramount  law.     The  language  of 
the  act  certainly  admits  of  such  construction. 

V.  There  is  no  soundness  in  the  proposition  (urged  as  a 
reason  for  the  construction  claimed  by  the  respondents)  that 
the  public  revenue  is  wrongfully  diminished  by  continuing  to 
corporations  the  exemption  claimed  in  regard  to  the  public 
debt  of  the  United  States.     Such  exemption  might  with  equal 
justice  be  denied  to  individuals.     To  the  extent  that  corpo- 
rations hold  such  debt,  individuals  do  not  hold  it,  but  pay 
taxes  on  the  property  which  they  hold  instead.     If  corpora- 
tions did  not  hold  it,  individuals  would,  and  would  have  ex- 
emption from  taxes  thereon,  while  the  corporations  would 
then  pay  the  taxes  on  the  property  in  which  their  investments 
would  be  made,  in  place  of  this  debt.     It  makes  no  difference 
to  the  public  revenue  whether  the  exempted  property  is  in 
the  hands  of  the  one  class  of  holders  or  the  other,  or  whether 
the  taxes  are  received  from  the  hands  of  the  one  or  the  other. 
The    aggregate  amount  of  exemption,  and   the   aggregate 
amount  of  taxes  received  into  the  public  treasury — the  results 
are  the  same  in  either  case.     The  reason  why  these  corpora- 
tions are  taxed  is  not   because  they  are  corporations,  but  be- 
cause the  property  of  their  owners  is  thus  more  conveniently 
and  certainly  reached.    And  this  is  the  reason  why  those  own- 
ers (the  stockholders)  are  not  taxed  on  so  much    of  their 
property  as  is  invested  in  the  corporations.     (1  R.  S.  388, 
§  7.)     They  pay  it  through  the  corporation. 

VI.  The  act  of  1863  changes  the  previous  law  only  in  di- 
recting the  tax  commissioners  to  assume  an  arbitrary  amount 
for  assessment  in  the  case  of  banks  and  other  moneyed  corpo- 
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tions,  to  the  extent  of  their  original  capital,  and  estops  them 
from  denying  the  ownership  of  property  to  the  amount  of 
their  original  capitals.  It  has  regard  merely  to  the  artificial  or 
statutory  valuation  of  subjects  liable  to  taxation,  and  cuts  off 
allowances  for  the  depreciation  of  taxable  property  below  its 
original  cost  as  an  investment,  but  it  has  no  reference  to  sub- 
jects not  capable  of  taxation.  It  does  not  declare  or  intimate 
any  repeal  of  the  law  exempting  such  subjects.  As  to  the 
surplus  profits  the  question  of  amount  is  left  as  open  as  in 
the  case  of  any  other  property. 

VII.  All  taxation  is,  and  has  always  been,  on  a  "  valua- 
tion "  of  property.     This  act  therefore  prescribes  no  new  basis 
of  taxation  by  merely  requiring  assessments  on  "  valuations." 

VIII.  Under  the  original  provisions  of  the  statute.  (1  R.  S. 
414,  §§  1  to  6,)  taxes  were  imposed  on  the  corporation  on  the 
amount  of  its  capital,  (less  the  cost  of  its  real  estate,)  whether 
that  capital  had  been  impaired  by  losses  or  increased  by  ag- 
gregated profits.     (Bank  of  Utica  v.  City  of  Utica,  4  Paige, 
399.     People  v.  Supervisors  of  Niagara,  4  Hill,  20.)     The 
act  of  1853  (ch.  654)  added  surplus  profits  as  subjects  of  tax- 
ation.    The  act  of  1857  (ch.  456)  diminished  the  amount  of 
taxes  in  proportion  to  the  diminished  value  of  the  corporate 
property,  when  such  diminution  had  occurred.     The  act  of 
1863  merely  re-establishes  the  basis  of  taxation  as  it  stood 
prior  to  the  act  of  1857.     The  act  of  1863  harmonizes  with 
the  other  provisions  of  the  general  tax  laws  only  on  the  con- 
struction that  it  intends  the  valuation  of  property  and  the 
taxation  of  property. 

IX.  It  is  claimed  by  the  respondents  that  under  the  act  of 
1863,  the  corporations  themselves  are  the  subject  of  taxation, 
and  not  the  property  owned  by  them  at  the  time  the  assess- 
ment is  made.     This  proposition  has  been  virtually  passed 
upon  by  the  court  of  appeals  in  People  v.  The  Tax  Commis- 
sioners, (23  N.  T.  Hep.  192,)  where  a  majority  of  the  court 
expressed  the  opinion  that  it  was  untenable. 

The  construction  claimed  by  the  respondents  is  inconsistent 
VOL.  XL.  22 


338        CASES  IN  THE  SUPREME  COURT. 

The  People  v.  Commissioners  of  Taxes  and  Assessments. 

and  irreconcilable  with  the  whole  plan  and  policy  on  which 
our  tax  system  is  founded  and  administered,  (a.)  If  the  act 
of  1863  intends  a  tax,  not  on  property  but  on  the  corporation 
or  its  franchise,  it  subjects  it  to  twice  the  amount  of  taxes 
heretofore  exacted,  inasmuch  as  the  express  provision  that 
its  property  shall  be  taxed,  (1  R.  S,  387,  §  1  ;  Id.  388,  §  3,) 
is  not  repealed.  It  is  liable,  therefore,  to  pay  that  tax  on  its 
property,  and  also  the  further  tax  now  claimed  by  respond- 
ents, under  the  act  of  1863,  oh  its  franchise,  (b.)  If  the  tax, 
by  the  act  of  1863,  is  on  the  corporation  or  its  franchise,  and 
the  corporation  is  not  also  required  to  pay  the  tax  on  its 
property,,  then  such  property  escapes  taxation  altogether. 
The  owners  of  the  bank  (the  stockholders)  do  not  pay  taxes 
on  it,  for  they  are  expressly  relieved  from  such  payment. 
(1  R.  S.  388,  §  7.)  It  is  only  because  the  bank  pays  the  tax 
that  the  statute  excuses  the  stockholders  from  doing  so. 
(c.)  The  respondents  themselves  have  given  to  the  act  of  1863 
the  construction  claimed  by  the  relators.  Their  whole  assess- 
ment is,  in  fact,  of  the  property  of  the  bank.  They  deduct 
from  the  personal  estate,  "  for  literary  and  charitable  institu- 
tions, $21,000."  Why  this  deduction  ?  Simply  because  the 
act  requires  the  assessment  to  be  made  "in  the  manner  now 
required  by  law,"  and  the  general  provision  of  the  statute 
(1  R.  Si.  388,  §  4)  declares  such  exemption,  but  it  equally 
declares  the  exemption  of  "  all  property,  real  or  personal,  ex- 
empted from  taxation  *  *  *  under  the  constitution  of  the  Uni- 
ted States,"  (1  R.  S.  388,  §  4.) 

X.  Had  the  legislature  intended  so  radical  a  chuuge  of  our 
tax  system  as  either  double  taxation  of  moneyed  corporations, 
or  the  absolute  relief  of  the  property  from  taxation,  and  the 
substitution  of  a  license  lee,  or  franchise  tax,  it  would  have 
distinctly  declared  such  intent,  and  would  have  modified  the 
assessment  laws  accordingly.  But  there  is  nothing  in  the 
language  of  the  act  of  1863,  declaring  or  fairly  indicating 
such  intent.  On  the  contrary,  the  subject  is  distinctly  treated 
as  that  of  taxation — and  that  taxation,  like  all  other  taxa- 
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tion  under  our  laws,  is  proportioned  to  the  property  of  the 
corporation,  and  is  to  be  imposed  "  in  the  manner  now  pro- 
vided by  law." 

XI.  The  commissioners  should  be  directed  to  amend  their 
report  by  striking  therefrom  the  assessment  against  the  rela tors. 

John  E.  Develin,  for  the  defendants.  I.  The  relators  are 
not  within  the  purview  of  the  10th,  llth  and  20th  sections  of 
this  act,  and  are  therefore  not  entitled  to  this  writ.  (<z.)  The 
defendants  do  not  make  any  valuation  of  the  personal  prop- 
erty of  a  moneyed  institution.  The  statutes  direct  the  mode 
in  which  they  shall  arrive  at  the  amount  to  be  inserted  in  the 
fourth  column  of  the  assessment  roll,  in  the  cases  of  moneyed 
corporations.  This  mode  involves  no  estimate  of  value,  but 
is  simply  an  arithmetical  calculation.  (Sec.  6,  of  tit.  4,  of 
ch.  13,  of  1st  part  of  R.  S.  The  Formers'  Loan  and  Trust 
Co.  v.  The  Mayor  &c,  7  Hill,  261.)  In  this  case,  Nelson, 
Ch.  J.  at  page  265,  uses  the  following  language  :  "  There 
are  but  two  modes  prescribed  by  which  the  assessors  are  to  be 
governed  in  the  case  of  corporations.  In  one  class  of  cases 
they  are  to  take  the  amount  of  the  capital  stocky  less  the 
sums  paid  for  real  property,  the  stock  held  by  the  state,  and 
by  literary  and  charitable  institutions.  Here  no  valuation  is 
to  be  made,  and  no  discretion  exercised,  but  the  amount  is 
settled  by  arithmetic.  Subtract  the  three  given  items,  and 
you  have  it.  In  reference  to  manufacturing  and  turnpike 
companies,  the  assessors  are  to  take  the  cash  value  of  the 
stock,  less  the  three  items  above  mentioned,  and  the  remain- 
der constitutes  the  amount  on  which  they  are  liable  to  be 
taxed.  Here  an  estimate  is  to  be  made  by  the  assessors,  and 
a  discretion  exercised.  They  are  to  ascertain  the  cash  value 
by  sales  of  the  stock,  or  in  any  other  judicious  practicable 
manner."  By  the  10th  section  of  chapter  302  of  laws  of  1859, 
it  is  only  a  person  "  considering  himself  aggrieved  by  the 
assessed  valuation  of  his  real  or  personal  estate  "  who  is  enti- 
tled to  the  writ.  The  word  "  person,"  as  used  in  this  section , 
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was  not,  therefore,  intended  to  include  moneyed  corporations, 
the  context  being  repugnant  to  such  construction  of  it,  for  in 
these  cases  there  is  no  assessed  valuation,  and  consequently 
they  cannot  be  aggrieved  in  that  respect.  (&.)  The  defend- 
ants have  made  out  their  assessment  roll  in  conformity  with  the 
statute  (§  6,  above,)  which  directs  it  to  consist  of  four  col- 
umns, and  specifies  what  shall  be  the  contents  of  each  column. 
It  is  not  pretended  that,  in  this  case,  the  contents  of  the 
various  columns  are  not  as  specified  in  that  statute.  If  the 
relators  are  correct  in  their  view,  the  proceedings  should  have 
been  against  the  board  of  supervisors  for  the  relief  they  might 
be  entitled  to,  and  not  against  these  defendants.  (People  v. 
Supervisors  of  Niagara,  4  Hill,  20.  Also  4  Corns.  442  ;  2 
Smith,  24.)  To  permit  this  proceeding  involves  confusion, 
and  may  result  in  loss  to  the  city.  There  have  been  issued 
forty-three  writs  of  certiorari,  on  the  relation  of  various  mon- 
eyed institutions  in  this  city,  against  these  same  defendants, 
involving  taxes  to  the  amount  of  81,000,000.  The  writ,  in 
each  case,  removes  the  assessment  roll,  and  all  books  and 
documents  connected  therewith,  and  the  entire  proceedings 
of  the  defendants,  from  their  jurisdiction,  into  the  supreme 
court,  where,  (and  if  carried  to  the  court  of  appeals,  in  that 
court)  it  may  be  detained  for  years.  The  defendants  are 
required  to  return  the  rolls  to  the  supervisors  on  the  first 
Monday  of  July,  in  each  year.  After  this  date,  they  lose  ju- 
risdiction, and  when  the  rolls,  books  and  other  documents  are 
returned  to  them  from  the  court  of  appeals,  they  have  no 
longer  any  authority  over  them,  or  acts  to  do  in  regard  to 
them ;  whilst  if  the  proceeding  be  against  the  supervisors, 
the  final  judgment  in  the  case  simply  affirms  the  tax  levied 
by  the  supervisors,  or  directs  it  to  be  diminished,  the  same  as 
it  might  direct  any  judgment  rendered  for  too  large  an  amount, 
in  the  supreme  or  any  other  court,  to  be  reduced.  In  view 
of  the  amount  involved,  and  the  consequent  public  importance 
of  the  matter,  the  counsel  for  the  defendants  urges  upon  the 
court  a  thorough  consideration  of  this  view  of  the  case. 
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II.  The  defendants  acted  in  accordance  with  the  statute 
in  inserting  in  the  assessment  roll  the  sum  of  $8,821,105, 
upon  which  the  relators,  a  banking  association  or  corporation, 
incorporated  under  the  general*  law  of  this  state  were  taxable, 
(a.)  The  legislature,  in  1863,  enacted  that  "  all  banks,  bank- 
ing associations,  *  *  °  shall  be  liable  to  taxation  on  a  valua- 
tion equal  to  the  amount  of  their  capital  stock  paid,  or  secured 
to  be  paid  in  °  °  °  in  the  manner  now  provided  by  law,  de- 
ducting the  value  of  the  real  estate  held  by  any  such  corpora- 
tion or  association  and  taxable  as  real  estate."  (Sec.  1  of 
ch.  240  of  Laws  of  1863.)  The  words  in  this  section,  "  in 
the  manner  now  provided  by  law,"  simply  refer  to  the  mode 
or  machinery  in  or  by  which  the  assessment  lists  are  made 
out  and  the  tax  levied.  The  defendants,  in  their  return,  show 
that  they  have  pursued  the  mode  "  provided  by  law."  If  this 
section  establishes  a  new  rule  of  taxation,  (which  is  doubtful,) 
the  legislature  had  a  perfect  right  to  enact  it.  There  is  no 
violation  of  contract  by  the  legislature  in  altering  or  amending 
the  charter  of  any  corporation,  existing  under  the  laws  of  this 
state,  and  incorporated  since  1830.  "  The  charter  of  every 
corporation  that  shall  hereafter  be  granted  by  the  legislature 
shall  be  subject  to  alteration,  suspension,  and  repeal,  in  the 
discretion  of  the  legislature."  (Sec.  8  of  tit.  3  of  ch.  18  of  1st 
part  of  R.  S.  ;  2  R.  S.  597,  5th  -ed.)  The  general  banking 
law  under  which  the  relators  are  incorporated  was  enacted  in 
1838,  and  contains  this  provision :  "  The  legislature  may  at 
any  time  alter  or  repeal  this  act."  Incorporated  in  this  act 
at  the  time  of  its  passage,  and  in  the  charter  of  every  associ- 
ation formed  under  it,  were  the  tax  laws  of  the  state,  (ck.  260 
of  Laws  of  1838,)  and  the  legislature  in  express  terms  has 
reserved  the  right  to  amend  these  laws.  It  has  but  exercised 
this  reserved  right  in  enacting  ch.  240  of  Laws  of  1863. 
(6.)  Banks  under  this  last  act  are  to  be  assessed  upon  a  valua- 
tion equal  to  the  amount  of  their  capital  stock  paid  or  secured 
to  be  paid  in,  &c.  The  capital  stock  of  a  bank  within  its  mean- 
ing is  the  original  amount  of  money  paid  or  secured  to  be  paid 
in  for  the  transaction  of  its  business.  (The  Mutual  Ins  Co. 
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v.  Supervisors  of  Erie.  4  Corns.  442.  The  Sim  Mutual  Ins. 
Co.  v.  The  Mayor  &c.  2  Selden  241.)'  Banks  are  then  liable 
to  taxation  on  a  sum  equal  to  this  original  amount,  which  in 
the  case  of  the  relators  was  $9,500,000,  and  diminished  by  the 
value  of  this  real  estate,  &c.  is  $8,821,105,  the  amount  in- 
serted in  the  assessment  roll  by  the  defendants.  Corporations 
are  the  mere  creatures  of  the  legislature,  which  may  impose 
upon  them  such  restrictions  and  limitations  as  it  plea,ses  for 
the  privileges  and  advantages  which  it  confers.  If  they  be 
too  heavy,  the  corporators,  being  under  no  obligation  to  avail 
themselves  of  the  charter,  may  omit  or  refuse  to  accept  or 
continue  it,  and  will  thus  rid  themselves  of  the  burthen  with 
which  it  is  laden.  (State  v.  Granville  Alex.Soc.  11  Ohio,  1. 
Ellis  v.  Marshall,  2  Mass.  277.)  Neither  under  the  former 
nor  the  present  tax  law  was  the  property,  as  such,  of  a  mon- 
eyed corporation  taxed,  but  a  specified  amount,  to  be  ascer- 
tained by  the  simple  rule  of  subtraction,  was  fixed  in  the 
case  of  each.  In  the  case  of  The  People  ex  rel.  The  Bank  of 
the  Commonwealth  v.  The  Commissioners  of  Taxes  and  As- 
sessments, &c.  Bonney,  J.  delivering  the  opinion  of  the  court 
at  general  term,  says :  "  In  my  opinion,  there  is  no  foundation 
for  the  suggestion  now  made,  that  the  decision  by  the  court 
below  is  an  evasion  of  the  admitted  rule  of  law,  that  the 
United  States  stocks  are  not  liable  to  taxation  by  state  au- 
thority. It  it  not  in  form  merely,  but  in  fact  and  in  principle, 
that  this  assessment  of  taxes  is  upon  the  capital  stock  of  the 
relator,  and  not  upon  the  property  in  which  the  money  paid 
in  for  that  capital  is  invested,  which  property  may  be,  and 
doubtless  is  changing  from  day  to  day.  But,  to  permit  the 
relator  to  escape  taxation  upon  so  large  a  portion  of  its  capi- 
tal, because  it  has  seen  fit  to  invest  such  portion  in  stocks  of 
the  United  States,  would,  in  my  judgment,  be  an  evasion  of 
the  law  of  the  state  which  created  the  corporation,  and  made 
it  liable  to  taxation  on  the  amount  of  its  capital."  And 
although  in  the  case  of  the  Bank  of  the  Commonwealth  v. 
The  Tax  Commissioners,  (23  N.  Y.  Rep.  192,)  Judge  Denio, 
in  delivering  the  opinion  of  the  court,  does  not  concur  in  this 
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view  of  the  supreme  court,  yet  this  was  but  the  expression 
of  his  individual  convictions,  he  not  being  therein  sustained 
by  the  other  members  of  the  court,  which  put  its  decision 
upon  the  single  distinct  and  broad  ground,  that  the  stocks 
of  the  United  States  were  subject  to  taxation.  As  the  indi- 
vidual opinion  of  Judge  Denio,  and  the  decisions  of  the  su- 
preme court  of  the  United  States,  in  regard  to  the  taxation 
of  United  States  securities,  appeared  to  throw  some  doubt 
upon  this  matter,  the  legislature,  soon  after  the  announcement 
of  the  decision,  enacted  this  statute  (ch.  240  of  Laws  0/1863,) 
unquestionably  with  a  view  to  remove  all  doubt.  If  upon 
the  part  of  the  relators,  it  be  claimed  that  even  under  this  last 
act  it  is  the  actual  property  owned  by  the  institution,  and  not 
an  arbitrary  amount  fixed  by  the  legislature  that  is  to  be 
taxed,  the  claim  results  in  this  absurdity,  that  the  legislature' 
almost  immediately  subsequent  to  the  making  and  promul- 
gation of  a  decision  of  the  supreme  court  of  the  United  States, 
enacted  a  law  in  direct  contravention  of  it.  Nor,  it  is  sub- 
mitted, is  this  view  of  the  case  affected  by  the  following 
enactment  upon  which  much  stress  has  been  laid,  viz:  "All 
lands  and  all  personal  estate  within  this  state,  whether  owned 
by  individuals  or  by  corporations,  shall  be  liable  to  taxation 
subject  to  the  exemptions  hereinafter  specified."  This  section 
was  first  enacted  in  1827,  (R.  L.  of  1827,  p.  224,)  and  was 
therefore  part  of  the  law  construed  in  the  following  eases* 
(The  Bank  of  Utica  v.  City  of  Utica,  4  Paige,  399.  I7i<>, 
People  ex  rel.  v.  Supervisors  of  Niagara  Co.  4  Hitl,  20. 
The  Farmers'  Loan  and  Trust  Co.  v.  The  Mayor  &c.  7  id. 
261.  Oswego  Starch  Factory  v.  Dolloway,  21  N.  T.  Rep. 
449.)  It  is  a  mere  declaration  of  the  principle  of  taxation  to 
govern  in  this  state,  and  is  not  inconsistent  with  the  plan 
which  the  legislature  then  adopted,  and  has  ever  since  contin- 
ued, of  treating  the  original  amount  of  money  paid  in  as  capital 
as  still  existing  in  specie,  for  the  purpose  of  measuring  the 
sum  to  tax,  no  matter  how  it  may  have  been  invested.  At 
the  time  too  of  the  enactment  of  this  section,  the  legislature 
exhibited  its  intention  in  defining  the  meaning  of  the  words 
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"personal  estate"  and  "personal  property"  as  follows :  "The 
terms  'personal  estate'  and  'personal  property*  shall  be  con- 
strued to  include  such  portion  of  the  capital  of  incorporated 
companies  liable  to  taxation  on  their  capitals  as  shall  not  be 
invested  in  real  estate."  (R.  L.  of  1827, p.  224,  §  3.)  This 
definition  of  these  terms  remains  unchanged.  (Sec.  3  of  tit. 
1  ofch.  13  of  part  1  of  R.  S.} 

III.  The  writ  of  mandamus  should  be  denied. 

By  the  Court,  SUTHERLAND,  P.  J.  By  §  42  of  the  act  of 
April  5th,  1813,  (2  R.  L.  of  1813,  p.  521,  522,)  all  stock  in 
the  funds  of  the  United  States,  or  in  any  other  funds,  and 
all  bank  stock,  or  stock  in  any  other  company,  was,  eo  nomine, 
taxable  as  part  of  the  individual's  or  person's  personal  estate. 
f  The  act  spoke  only  of  persons,  yet  it  seems  that  the  supreme 
court  of  this  state  decided  that  corporations  were  liable,  under 
the  act,  to  be  taxed  for  property  owned  by  them.  (The  Peo- 
ple v.  Utica  Ins.  Co.,  15  John.  358.  Opinion  of  Thompson, 
Ch.  J.  p.  382.) 

By  §  4  of  the  act  of  April  23, 1823,  (Laws  of  1823,  p.  391,) 
"  bank  stock  and  all  other  kinds  of  stock"  were  called  per- 
sonal estate,  or  personal  property ;  and  by  that  section,  "  bank 
stock,  and  all  other  kinds  of  stock,"  eo  nomine,  were  declared 
subject  to  taxation.  By  §  5  of  the  act,  taxes  were  to  be  im- 
posed according  to  a  valuation  by  the  assessors  of  real  and 
personal  property.  By  §  10  it  was  provided,  in  case  any  per- 
son, not  satisfied  with  such  valuation,  should  make  oath  be- 
fore the  assessors,  that  the  value  of  the  personal  estate  owned 
by  such  person,  did  not  exceed,  after  deducting  his  or  her 
4ebts,  and  money  vested  in  such  stocks  as  thereinafter  pro- 
vided, a  certain  sum  to  be  specified  in  the  oath,  or  that  his 
or  her  real  estate  was  not  worth  more  than  a  certain  sum,  &c. 
then  the  assessors  were  to  value  such  real  and  personal  estate 
at  the  sum  so  specified,  &c.  By  §  14  of  the  act,  the  amount 
of  capital  stock  of  incorporated  companies,  paid  in,  or  secured 
to  be  paid  in,  is  called  personal  property ;  and  by  that  section 
all  incorporated  companies  receiving  a  regular  income  from 
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the  employment  of  capital  were  taxable  on  the  amount  of 
capital  stock  paid  in,  or  secured  to  be  paid  in,  (excepting 
thereout  the  amount  vested  in  real  estate,  the  amount  of  such 
Btock  held  by  the  state,  or  by  any  literary  or  charitable  insti- 
tution,) as  personal  property.  It  is  plain  from  the  whole 
act,  particularly  from  the  sections  which  have  been  referred 
to,  and  sections  15  and  16,  not  only  that  it  was  the  intention 
of  the  legislature,  by  the  act,  to  tax  corporations  liable  to 
taxation  under  it,  on  their  capital,  or  capital  stock,  or  the 
amount  of  their  capital  stock  actually  paid  in,  or  secured  to 
be  paid  in,  excepting  therefrom  the  amount  vested  in  real 
estate,  &c.  as  personal  property,  irrespective  of  the  manner 
in  which  the  capital  or  capital  stock  had  been,  or  might  be 
employed  or  invested,  but  also,  that  it  was  the  policy  and 
intention  of  the  legislature,  by  the  act,  instead  of  taxing  the 
stockholders  individually,  for  or  upon  their  respective  shares 
of  or  interest  in  the  capital  stock  of  a  corporation  liable  to 
taxation  on  its  capital,  under  the  act,  as  individual,  personal 
property,  to  tax  such  corporation  by  its  corporate  name,  for 
or  upon  the  shares  of  all  of  its  stockholders,  in  the  aggregate. 
This,  the  act  in  effect  did,  by  declaring  such  corporation  lia- 
ble to  taxation  by  name,  on  its  capital,  or  the  amount  of  its 
capital  stock  paid  in,  or  secured  to  be  paid  in. 

A  stock  corporation  may  be  viewed  in  two  aspects ;  in  the 
abstract,  or  in  the  concrete.  Viewed  in  the  abstract,  it  is  an 
immaterial,  artificial  being,  created  by  law,  and  deriving  all 
its  powers  from  law ;  viewed  in  the  concrete,  it  is  composed 
of  its  individual  shareholders  or  stockholders.  It  was  the 
policy  and  intention  of  the  act  of  1813,  to  tax  such  corpora- 
tions, viewed  in  the  latter  aspect ;  it  was  the  policy  and  in- 
tention of  the  act  of  1823,  to  tax  them,  viewed  in  the  former 
aspect.  Under  either  act,  the  tax  was  upon  the  capital  stock, 
or  the  shares  of  the  capital  stock,  as  personal  property,  and 
as  a  thing  or  things  distinct  and  different  from  whatever  the 
capital  stock  had  been,  or  might  be  invested  in. 

The  revised  statutes,  in  providing  for  the  taxation  of  mon- 
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eyed  or  stock  corporations,  adopted  the  principle  and  policy 
of  the  act  of  1823.  They  declared  public  stocks,  and  stock* 
in  moneyed  corporations,  eo  nomine,  to  be  personal  estate, 
or  personal  property  ;  and  also  such  portion  of  the  capital 
of  corporations,  liable  to  taxation  on  their  capital,  as  should 
not  be  invested  in  real  estate.  (1  R.  S.  388,  §  3.)  They 
also  declared  that  the  owner  or  holder  of  stock  in  any  incor- 
porated company,  liable  to  taxation  on  its  capital,  should 
not  be  taxed  as  an  individual,  for  such  stock.  (1  R.  S. 
388,  §  7.)  They  declared  that  all  moneyed  or  stock  corpor- 
ations, deriving  an  income  or  profit  from  their  capital,  or 
otherwise,  should  be  liable  to  taxation,  on  their  capital,  in 
the  manner  thereinafter  prescribed.  (1  R.  S.  414.  §  1.)  The 
provisions  of  the  subsequent  sections,  (§§  2,  6,  7,  d?c.)  were 
such  that,  by  the  revised  statutes,  such  corporations  (except- 
ing manufacturing  and  turnpike  corporations,)  were  taxable 
on  the  capital  stock  paid  in,  or  secured  to  be  paid  in,  except- 
ing therefrom  the  sums  paid  for  real  estate,  and  the  amount 
of  such  capital  stock  held  by  the  state,  and  by  any  incorpor- 
ated literary  or  charitable  institutions,  as  personal  property, 
irrespective  of  its  actual  value,  and  of  how  it  was  invested. 
(The  Bank  of  Utica  v.  The  City  of  Utica,  4  Paige,  399. 
The  People  v.  The  Supervisors  of  Niagara,  4  Hill,  20. 
Oswego  Starch  Factory  v.  Dolloway,  21  N.  T.  Rep.  Opin- 
ion of  Denio,  J.  456.  The  Utica  Cotton  Manufacturing 
Company  v.  The  Supervisors  of  Oneida,  1  Barb.  Ch  448.) 
Manufacturing  and  turnpike  corporations,  thus  excepted 
from  the  general  system  or  principle  of  taxing  corporations, 
were  to  be  taxed  on  the  cash  value  of  their  stock,  to  be  as- 
certained by  the  sales  of  the  stock,  or  in  any  other  manner. 
(I  R.  S.  416,  §  7.) 

The  act  of  1853,  (Laws  of  1853,  ch.  654,)  retained  the 
principle  of  taxing  corporations  on  their  capital,  or  the  amount 
of  their  capital  paid  in,  or  secured  to  be  paid  in,  after  deduct- 
ing the  amount  paid  for  real  estate,  then  owned  by  them, 
&c.,  as  personal  property,  irrespective  of  its  actual  value,  or 
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of  what  it  was  invested  in ;  but  by  this  act  they  were  also 
to  be  taxed  for  all  surplus  profits  or  reserved  funds,  exceeding 
ten  per  cent  of  their  capital. 

The  act  of  1857,  (Laws  of  1857,  ch.  456,)  retained  the 
principle  of  taxing  corporations  on  their  capital,  or  capital 
stock,  and  for  surplus  profits,  exceeding  ten  per  cent  of  their 
capital,  but  as  to  their  capital  stock,  this  act  adopted  as  to 
all  corporations  liable  to  taxation,  the  principle  of  the  revised 
statutes  in  taxing  manufacturing  and  turnpike  corporations, 
that  is,  of  taxing  their  capital  stock  at  its  actual  value. 

The  act  of  1857  declared  that  "  the  capital  stock  of  every 
company  liable  to  taxation,  except  such  part  as  shall  have 
been  excepted  in  the  assessment  roll,  or  as  shall  have  been 
exempted  by  law,  together  with  its  surplus  profits  or  reserved 
funds  exceeding  ten  per  cent  of  its  capital,  after  deducting 
the  assessed  value  of  its  real  estate,  and  all  shares  of  stock 
in  other  corporations  actually  owned  by  such  company,  which 
are  taxable  upon  their  capital  stock  under  the  laws  of  this 
state,  shall  be  assessed  at  its  actual  value,  and  taxed  in  the 
same  manner,  as  the  other  personal  and  real  property  of  the 
county." 

The  decision  of  the  case  of  The  People  ex  rel.  Tlie  Bank 
of  Commomuealth  v.  The  Commissioners  of  Assessments- 
&c.  in  Netv  York,  (32  Barb.  509,)  depended  upon  the  con- 
struction of  this  act  of  1857.  In  that  case  the  relator  was 
taxed  under  the  act,  on  a  valuation  of  its  capital  stock,  after 
making  the  deductions  required  by  the  act.  A  certain  por- 
tion of  the  capital  stock  was  invested  in  stocks  of  the  United 
States.  The  question  was  whether  the  portion  of  the  capital 
stock  thus  invested  was  exempt  from  taxation,  and  should 
also  have  been  deducted  from  the  total  valuation  of  the 
capital  stock  ?  It  was  held  at  a  general  term,  in  the  first 
judicial  district,  that  the  assessment  was  not  in  form  merely 
but  in  fact  and  principle,  upon  the  capital  stock,  and  not 
upon  the  property  in  which  the  capital  was  invested,  and 
that  the  commissioners  of  assessments  &c.  were  right  in 
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refusing  to  deduct  the  portion  of  the  capital  stock  vested  in 
United  States  stock,  from  their  valuation  of  the  capital  stock. 
On  appeal  to  the  court  of  appeals  the  judgment  of  the  supreme 
court  was  affirmed.  (See  23  N.  T.  Rep.  192.)  In  deciding 
the  case  both  at  special  term  and  at  general  term,  the  supreme 
court  assumed  that  United  States  stocks  could  not  be  taxed 
by  state  authority.  The  court  of  appeals  decided  that  United 
States  stocks  were  taxable  under  the  laws  of  this  state,  ex- 
cept when  selected  out  for  taxation  with  an  unfriendly  dis- 
crimination. In  appears  from  the  report  of  the  case,  that 
the  judgment  of  the  supreme  court  was  affirmed,  without 
passing  upon  the  question  as  to  the  construction  of  the  act  of 
1857,  or,  indeed,  of  any  of  the  statutes  referred  to.  It  cannot 
be  said  that  the  court  of  appeals,  in  affirming  the  judgment 
of  the  supreme  court  on  the  ground  on  which  it  was  affirmed, 
decided  that  taxation  of  capital  stock,  under  the  act  of  1857, 
at  its  actual  value,  was  to  be  deemed  or  considered  as  in  sub- 
stance and  fact,  taxation  on  the  property  such  capital  stock 
happened  to  be  invested  in  at  its  actual  value ;  in  other  words, 
that  the  capital  stock  of  a  corporation,  and  the  property  it 
was  or  might  be  vested  in  was  to  be  considered  in  construing 
the  act  as  one  and  the  same  thing.  I  think  the  court  of 
appeals  may  be  said  to  have  decided  this,  and  no  more,  to 
wit :  that  the  proceedings  of  the  commissioners  were  right, 
and  that  the  judgment  of  the  supreme  court  should  be 
affirmed,  assuming  that  taxation  on  the  capital  stock  at  its 
actual  value  under  the  act  of  1857.  was,  or  should  be  con- 
sidered to  be,  taxation  on  the  property  such  stock  was  or 
might  be  invested  in. 

On  writs  of  error  to  the  supreme  court  of  the  United 
States,  the  decisions  of  the  court  of  appeals  in  the  case  of 
the  Bank  of  the  Commonwealth,  and  in  the  case  of  the  Bank 
of  Commerce  involving  the  same  questions,  and  decided  by 
the  court  of  appeals,  after  the  Bank  of  the  Commonwealth 
case,  were  reviewed  and  reversed  by  the  supreme  court  of  the 
United  States,  Judge  Nelson  delivering  the  opinion  of  the 
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court,  in  the  case  of  the  Bank  of  Commerce.  (See  opinion^ 
25  How.  Pr.  R.  9.)  In  reversing  the  decisions  of  the  court 
of  appeals,  the  supreme  court  of  the  United  States  did  not 
pass  upon  the  question  as  to  the  construction  of  the  act  of 
1857.  In  my  opinion,  it  is  not  necessary  to  inquire  how  far 
the  supreme  court  of  the  United  States  will,  from  usage  or 
otherwise,  respect  the  decisions  of  the  state  courts  on  ques- 
tions as  to  the  construction  of  state  statutes.  It  is  sufficient 
to  say  that  the  supreme  court  of  the  United  States  in  the 
cases  referred  to,  did  not  interfere  with  the  decision  of  the 
supreme  court  of  this  state  on  the  question,  as  to  the  con- 
struction of  the  act  of  1857,  any  more  or  farther  than  the 
court  of  appeals  did.  At  the  commencement  of  his  opinion 
Judge  Nelson  states  the  question  as  follows:  "The  question 
involved  in  the  case  is,  whether  or  not  the  stock  of  the  United 
States,  constituting  a  part  or  whole  of  the  capital  stock  of 
a  bank  organized  under  the  banking  laws  of  New  York,  is 
subject  to  state  taxation."  By  putting  the  question  in  these 
words,  I  think  the  distinguished  judge  assumed  or  indirectly 
affirmed,  that  the  words  capital  stock  as  used  or  contained 
in  the  tax  statutes  of  New  York,  meant  the  property  in 
which  the  capital  stock  was  invested.  I  remark  further,  with 
the  greatest  respect,  that  it  appears  to  me  that  the  sentence 
above  quoted  from  the  opinion  of  the  learned  judge  involves, 
or  implies,  an  unusual  definition  of  the  words  capital  stock, 
when  applied  to  stock  corporations,  and  one  not  applicable 
to  those  words  as  used  in  the  tax  statutes  of  New  York,  as 
I  shall  hereafter  make  some  additional  suggestions  to  show. 
Certainly,  if  one  were  asked,  what  is  the  capital  stock  of  a 
bank  or  rail  road  corporation  ?  he  would  probably  answer, 
so  many  thousands  or  millions  of  dollars,  or  so  many  shares 
of  a  certain  amount ;  and  if  he  were  asked  what  the  capital 
stock  consisted  of,  he  would  probably  give  the  same  answer. 
If  he  were  asked  what  constituted  the  capital  stock  of  the 
bank  or  rail  road  corporation,  I  think  he  would  still  probably 
give  the  same  answer.  It  appears  to  me  that  he  would  not 
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think  of  answering  that  the  capital  stock  of  the  rail  road  cor- 
poration consisted  of  its  road  and  rolling  stock,  &c.  or  that 
of  the  bank  corporation,  of  its  banking  house,  public  stocks, 
•discounted  paper,  &c. 

Judge  Nelson,  after  stating  the  question  in  the  case,  refers 
to  the  principle  of  taxing  the  capital  of  banks  under  existing 
laws  of  New  York,  on  a  valuation  like  the  property  of  indi- 
viduals, as  different  from  the  principle  of  taxation  which  for- 
merly prevailed,  of  taxing  the  amount  of  the  nominal  capital 
stock  irrespective  of  the  character  or  description  of  the  prop- 
erty which  constituted  the  capital,  or  of  loss,  or  depreciation. 
The  opinion  then  contains  this  sentence  :  "  But  since  the 
change  of  this  system,  it  is  agreed,  the  tax  is  upon  the  prop- 
erty constituting  the  capital."  I  suppose  we  must  under- 
stand from  this  that  it  was  agreed  or  conceded  by  the  counsel 
who  argued  the  case,  that  under  the  New  York  act  of  1857, 
taxing  the  capital  stock  of  a  bank  at  its  actual  value,  and 
not  as  before  that  act,  without  regard  to  its  actual  value,  the 
tax  was  upon  the  property  in  which  the  capital  stock  was,  or 
might  be  invested.  If  the  counsel  so  agreed,  and  the  case 
was  argued  on  that  theory,  I  do  n<)t  very  well  see  how  the 
court,  in  reversing  the  court  of  appeals,  could  avoid  assuming 
that,  under  the  act  of  1857,  taxing  the  capital  stock  at  its 
actual  value,  the  tax  was  to  be  considered  to  be  a  tax  on  the 
property  in  which  the  stock  was  or  might  be  invested.  It  is 
plain  then,  that  the  supreme  court  of  the  United  States,  in 
the  cases  referred  to,  merely  decided',  if  the  tax  was  on  the 
property  of  the  bank  in  which  its  capital  stock  was  invested, 
and  a  portion  of  such  property  consisted  of  United  States 
stock,  that  such  portion  could  not  be  taxed  by  state  author- 
ity— in  other  words,  the  supreme  court  of  the  United  States 
merely  affirmed  or  decided,  what  was  conceded  by  the  su- 
preme court  of  this  state,  in  the  decisions  of  the  case  of  the 
Bank  of  the  Commonwealth,  both  at  special  and  general  term. 

From  this  review  of  the  decisions  of  the  court  of  appeals, 
and  of  the  supreme  court  of  the  United  States,  it  is  plain, 
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that  the  decision  of  the  supreme  court  of  this  state,  at  gen- 
oral  terra,  in  the  cose  of  the  Sank  of  the  Commonwealth, 
upon  the  question  of  the  construction  of  the  act  of  1857,  un- 
der which  the  relators  in  that  case  were  assessed,  was  unim- 
paired and  unaffected  by  those  decisions.  I  think  I  might  safely 
leave  the  decision  of  the  supreme  court,  supported  only  by 
the  express  words  of  the  act  of  1857,  and  of  the  previous  tax 
statutes,  and  by  the  able  and  well  considered  opinion  of  Judge 
Bonney,  who  delivered  the  opinion  at  general  term ;  but  in 
view  of  the  fact  that  Judge  Denio,  whe  delivered  the  pre- 
vailing opinion  in  the  Sank  of  the  Commonwealth  case,  in 
the  court  of  appeals,  expressed  different  views  as  to  the  con- 
struction of  that  act,  and  of  the  great  weight,  which  any  thing 
that  learned  and  experienced  judge  says  judicially,  is  justly 
and  naturally  calculated  to  have,  and  in  view  of  the  immense 
importance  of  the  question,  as  connected  with  the  construc- 
tion of  the  act  of  April  29,  18G3,  (Laws  of  1863,  ch.  240,) 
under  which  the  relator  in  the  principal  case  was  taxed,  I 
will  add  a  few  suggestions  in  support  of  that  decision. 

Judge  Denio,  in  speaking  of  the  provisions  of  the  revised 
statutes,  respecting  the  taxation  of  moneyed  corporations, 
makes  this  remark :  "  In  substance  it  was  the  institutions 
which  were  taxed  under  these  provisions  and  not  the  property 
possessed  by  them  at  the  time  the  assessment  was  made." 
So  also,  Judge  Nelson,  in  the  case  of  the  Sank  of  Commerce, 
in  speaking  of  the  former  system  of  taxation,  says :  "  The 
tax  was  like  one  annexed  to  the  franchise  as  a  royalty  for  the 
grant."  In  view  of  the  express  words  of  the  act  of  1823,  and 
of  the  revised  statutes,  taxing  bank  stock  and  all  other  kinds 
of  stock,  and  the  capital  stock  of  all  moneyed  or  stock  corpo- 
rations deriving  an  income  or  profit  from  their  capital,  with 
certain  deductions,  as  personal  property  or  personal  estate, 
it  appears  to  me  that  these  remarks  or  suggestions  of  the 
learned  judges  were  not  authorized.  The  reasoning  of  Judge 
Denio  appears  to  be  this  :  the  measure  of  assessment  under 
the  revised  statutes,  was  the  nominal  capital  originally  con- 
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tributed,  without  any  valuation  by  the  assessors ;  therefore 
the  capital  stock  was  not  personal  property,  and  was  not  tax- 
ed as  such,  although  the  statute  expressly  declared  to  the 
contrary ;  but  under  the  act  of  1857,  it  was  the  property  in 
which  the  capital  stock  was  invested  that  was  taxable,  and 
not  the  capital  stock  itself  at  its  actual  value,  as  personal 
property,  because  the  act  of  1857  called  for  a  valuation.  The 
learned  judge  appears  to  me  to  have  assumed,  that  the  capital 
stock  itself  was  not  taxable  as  personal  property  irrespective 
of  what  it  was  invested  in,  and  to  have  thought  that  under 
the  act  of  1857,  it  was  the  property  in  which  the  capital 
stock  was  invested  that  was  taxable,  because  the  act  required 
a  valuation,  although,  by  the  express  words  of  the  act,  it  was 
the  capital  stock  which  was  to  be  taxed  at  its  actual  value. 
It  is  plain  to  me,  that  it  was  the  capital  stock  that  was  tax- 
able as  personal  property,  both  under  the  revised  statutes 
and  the  act  of  1857.  By  the  revised  statutes  the  legislature 
fixed  the  valuation  of  the  capital  stock  for  the  purpose  of 
taxation,  at  the  amount  paid  in  and  secured  to  be  paid  in ; 
by  the  act  of  1857,  the  valuation  was  to  be  made  by  the  as- 
sessors. Does  it  follow,  because,  under  the  act  of  1857,  the 
assessors  would  have  the  right,  or  might  feel  it  their  duty, 
to  ascertain  the  value  of  the  property  in  which  the  capital 
stock  was  invested,  for  the  purpose  of  making  a  valuation  of 
the  stock  itself,  that  therefore  the  tax  was  not  on  the  stock, 
but  on  the  property  it  was  invested  in  ?  Clearly  not.  By 
the  revised  statutes,  debts  due  from  solvent  debtors,  whether 
on  account,  contract,  note,  bond,  or  mortgage,  are  taxable  as 
personal  property.  (1  7?.  S.  388,  §  3.)  Practically,  under 
the  revised  statutes  and  under  previous  tax-acts,  the  note, 
bond,  or  mortgage  itself,  was  and  is  taxable,  as  a  specific 
thing,  at  its  value.  In  valuing  it  the  responsibility  of  the 
maker  of  the  note  or  bond,  and  the  value  of  the  real  estate 
mortgaged,  might  probably  be  looked  to ;  but  does  it  follow, 
that  the  tax  was  or  is  on  the  property  of  the  maker  of  the 
note  or  bond,  or  on  the  real  estate  mortgaged  ?  Is  it  extra- 
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ordinary  that  the  revised  statutes  should  have  adopted  the 
principle  of  taxing  corporations  by  name,  for  all  the  shares 
of  its  stockholders  or  members,  as  personal  property ;  that  is, 
for  or  upon  its  capital  or  capital  stock  ?  What  is  stock,  or  a 
share  of  stock  ?  The  interest  in  a  public  stock  or  funds  has 
been  defined  to  be  nothing  but  the  right  to  receive  a  perpetual 
annuity,  subject  to  redemption.  (  Wildman  v.  Wfldman,  9 
Ves.  177.)  A  share  or  interest  in  the  capital  stock  of  a  stock 
bank,  or  other  stock  corporation,  may  be  defined,  as  the  right  to 
a  pro  rata  periodical  dividend  of  all  profits,  and  if  the  corpo- 
ration is  not  immortal,  a  right  to  a  pro  rata  distribution  of 
all  its  effects,  after  payment  of  its  debts,  on  its  death.  Shares 
of  stock  are  generally  considered  to  be  personal  property.  (Bou- 
vier's  Law  Diet.;  "Bank  Stock;"  "Stock;"  Walker's  Intro, 
to  Amer.  Law,  231.)  Evidenced  by  certificates,  they  are  sold 
and  transferred  and  speculated  in  as  personal  property.  They 
are  universally  considered  and  treated  as  personal  property, 
irrespective  of  what  the  capital  or  capital  stock  is  invested  in, 
as  promissory  notes,  bills  of  exchange,  and  bonds  and  mort- 
gages, are  considered  and  treated  as  personal  property,  irre- 
spective of  the  responsibility  or  property  of  the  makers  or 
indorsers,  or  of  the  property  mortgaged.  Is  it  extraordinary 
that,  from  commercial  usage,  or  the  usages  and  conveniences  of 
society,  shares  of  stock  should  come  to  be  considered  as  a 
distinct  species  of  personal  property,  representing  the  money 
they  will  sell  for  ?  Is  not  an  annuity,  personal  property,  worth, 
well  secured,  a  principal  which  will  produce  it,  at  4,  5,  or  6 
per  cent  ?  Is  not  a  perpetual  rent  property  ?  Have  not 
the  legislature  of  this  state  taxed  rents  reserved  in  leases  in 
fee,  or  for  one  or  more  lives,  or  for  a  term  exceeding  21  years, 
as  personal  property,  at  a  principal  sum,  the  interest  of 
which,  at  the  legal  rate  per  annum,  will  produce  a  sum  equal 
to  such  annual  rents,  although  the  land  or  real  estate  out  of 
which  the  rents  issue,  was  and  continued  to  be,  taxable  ? 
(Laws  of  1846,  ch.  327.)  Is  it  not  plain  that  the  act  of  1823, 
and  the  revised  statutes,  in  adopting  the  principle  of  taxing 
VOL.  XL.  23 
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corporations  by  name  on  their  capital  or  capital  stock,  in  sub- 
stance and  effect  taxed  their  shareholders  ?  The  taxes  paid 
by  the  corporations  were,  and  are,  deducted  from  the  divi- 
dends. Are  not.  the  shares  of  the  stockholders  personal  prop- 
erty, distinct  from  the  property,  the  capital,  or  capital  stock 
is  invested  in  ?  Why,  then,  should  not  the  statutes  referred 
to,  and  the  act  of  1857,  have  taxed  corporations  by  name  for 
their  capital,  or  capital  stock,  as  personal  property,  without 
regard  to  its  employment  or  investment  ? 

The  great  and  real  practical  question  is  this :  if  from  com- 
mercial usage,  or  the  conveniences  of  society,  the  capital  or 
capital  stock  of  a  bank  corporation  has  come  to  be  treated 
and  considered  as  personal  property,  distinct  from,  and  in- 
dependent of,  the  property  such  capital  or  capital  stock  is  or 
may  be  invested  in,  and  the  legislature  so  call  it,  and  tax  it, 
can  or  ought  any  court  to  undertake  to  nullify  this  usage  and 
sense  of  society  and  legislative  declaration,  by  declaring  that 
it  is  not,  or  cannot  be  considered  to  be  personal  property  dis- 
tinct from,  and  independent  of,  the  property  such  capital  or 
capital  stock  is,  or  may  be,  invested  in  ?  If  an  extraordina- 
rily prudent  purchaser  of  stock  might,  or  would  be  likely, 
before  purchasing,  to  examine  into  the  affairs  of  the  corpora- 
tion, and  the  character  and  value  of  its  investments,  or  stock 
in  trade,  does  that  tend  to  show  that  the  stock  is  not  personal 
property  ?  By  the  revised  statutes  an  individual  is  liable  to 
be  taxed  for  his  shares  of  stock  in  a  stock  corporation  not  lia- 
ble to  be  taxed  on  its  capital  stock,  as  personal  property,  as 
for  instance,  in  a  foreign  stock  corporation.  Will  any  one 
suggest,  if  A.  B.  is  taxed  for  a  certain  number  of  shares  in  a 
Boston  or  Philadelphia  bank,  the  whole  capital  stock  of 
which  is  invested  in  United  States  stock,  that  he  could  claim 
an  exemption  from  taxation  on  his  shares  on  that  ground  ? 
Suppose  the  deduction  from  the  amount  of  the  capital  stock 
liable  to  taxation  under  the  tax  statutes,  for  the  cost  or  value 
of  the  real  estate  of  the  corporation,  had  been  limited  to  the 
cost  or  value  of  its  real  estate  in  this  state,  would  a  corpora- 
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tion  of  this  state,  created  for  the  purpose  of  dealing  or  spec- 
ulating in  wild  lands,  be  exempt  from  taxation  on  its  capital 
stock,  because  its  whole  capital  was,  or  might  be,  invested  in 
lands  in  the  new  states  or  territories  ?  In  the  case  of  The 
People,  ex  rel.  Hoyt,  v.  The  Commissioners  of  Taxes,  (23 
N.  Y.  Hep.  224,)  the  court  of  appeals  decided  that  a  resident 
of  this  state  was  not  taxable  for  personal  property  actually 
situated  in  another  state  or  country.  The  principle  decided, 
would  apply  in  all  its  force  to  domestic  corporations,  if  the 
tax  on  their  capital  stock  should  be  held  to  be  a  tax  on  the 
property  it  was  invested  in.  Who  can  foresee  the  consequences 
of  such  a  decision  ?  It  is  difficult  for  me  to  see  how  any 
one  can  or  could  define  the  words  capital  stock,  as  used  in 
the  tax  laws  of  this  state,  as  synonymous  with  the  words 
stock  in  trade,  A  commercial  or  trading  stock  corporation, 
may  certainly  have  both  a  capital  or  capital  stock,  and  stock 
in  trade. 

The  court  of  appeals  affirmed  the  judgment  of  the  supreme 
court,  in  the  case  of  the  Bank  of  the  Commonwealth,  in  June, 
1861.  On  the  25th  of  February,  1862,  congress  passed  an 
act,  one  section  of  which  declared,  that  "  all  stocks,  bonds 
and  other  securities  of  the  United  States,  held  by  individuals, 
corporations,  or  associations,  shall  be  exempt  from  taxation 
by  or  under  state  authority."  On  the  3d  of  March,  1863, 
congress  passed  an  act  providing  for  the  issuing  of  certain 
bonds  and  treasury  notes.  By  one  section  of  this  act,  it  was 
declared,  that  "  all  the  bonds  and  treasury  notes  or  United 
States  notes,  issued  under  the  provisions  of  this  act,  shall  be 
exempt  from  taxation  by,  or  under,  state  or  municipal  au- 
thority." The  supreme  court  of  the  United  States  reversed 
the  decisions  of  the  court  of  appeals,  in  the  two  cases  of  the 
Bank  of  the  Commonwealth,  and  of  the  Bank  of  Commerce, 
in  April,  1863. 

Soon  after,  and  on  the  29th  day  of  April,  1863,  the  legis- 
lature of  this  state  passed  an  act,  the  first  section  of  which  is 
as  follows:  "All  banks,  banking  associations,  and  other 
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moneyed  corporations,  shall  be  liable  to  taxation  on  a  valua- 
tion equal  to  the  amount  of  their  capital  stock  paid  in,  or 
secured  to  be  paid  in,  and  their  surplus  (less  ten  per  cent  of 
such  surplus)  in  the  manner  now  provided  by  law,  deducting 
the  value  of  the  real  estate  held  by  any  such  corporation  or 
association,  and  taxable  as  real  estate."  The  decision  of  the 
principal  case  involves  the  construction  of  this  act.  The 
capital  stock  of  the  Bank  of  Commerce  in  the  city  of  New 
York,  the  relator  in  the  case,  is  $9,234,320.  It  was  assessed 
under  the  act  of  1863,  on  the  whole  amount  of  its  capital 
stock,  after  deducting  therefrom  a  certain  amount  for  the 
cost  of  its  real  estate,  and  stock  held  by  literary  and  charita- 
ble institutions,  although  the  affidavit  of  the  cashier  of  the 
bank  was  presented  to  the  commissioners,  stating,  that  the 
bank  then  held  and  owned,  and  held  and  owned  on  the  12th 
day  of  January,  1863,  stocks,  bonds,  and  other  securities  of 
the  United  States,  to  an  amount  exceeding  its  entire  capital ; 
and  that  the  total  value  of  all  other  personal  estate  of  the 
said  bank  did  not,  on  the  12th  day  of  January,  1863,  and  did 
not  then,  exceed  the  amount  of  debts  due  from  said  bank. 
The  proceedings  of  the  commissioners  in  the  case  are  brought 
here  for  review,  by  certiorari,  allowed  under  §  20  of  the  act 
of  April  14th,  1859.  (Laws  of  1859,  p,  678.) 

The  act  of  1863  must  be  presumed  to  have  been  passed 
with  knowledge  of  the  previous  tax  statutes  of  this  state,  par- 
ticularly of  the  act  of  1857,  and  of  the  decisions  of  the  courts, 
as  to  the  construction  of  those  statutes;  hence  my  rather 
elaborate  review  of  such  statutes  and  decisions,  particularly 
of  the  act  of  1857,  and  of  the  decisions  relating  to  assessments 
under  it.  The  act  of  1863  must  also  be  presumed  to  have 
been  passed  with  knowledge  of  the  acts  of  congress  before  re- 
ferred to,  I  would  not  be  justifiable  in  saying  that  the  act 
of  1863  was  passed  with  the  intention  of  evading  the  acts  of 
congress  and  the  decisions  of  the  supreme  court  of  the  United 
States ;  but  it  is  not  to  be  presumed  that  the  legislature,  by 
the  act  of  1863,  intended  to  abandon  the  principle  of  taxing 


NEW  YORK— SEPTEMBER,  1863.  357 

The  People  v.  Commissioners  of  Taxes  and  Assessments. 

the  capital  stock  of  corporations,  as  pt-rsmml  property,  irre- 
spective of  what  it  was  invested  in,  which  had  prevailed  in 
this  state  since  the  act  of  1823,  and  which  the  supreme  court 
of  the  state  had  decided  to  be  the  principle  of  the  act  of  1857, 
although  by  that  act  the  capital  stock  was  to  be  assessed  at 
its  actual  value.  The  act  of  1863  must  be  presumed  to  have 
been  passed  with  some  intention  or  for  some  purpose ;  it  is  not 
to  be  supposed  that  the  legislature  would  pass  an  idle  statute, 
without  any  motive  or  meaning.  The  words  of  the  act  are, 
"All  banks,  &c.  shall  be  liable  to  taxation  on  a  valuation 
•equal  to  the  amount  of  their  capital  stock  paid  in,  or  secured 
to  be  paid  in,"  &c.  The  principal  argument  for  the  relator 
is,  that  the  term  valuation  is  only  applicable  to,  or  predicable 
of,  property,  and  that  therefore  the  act  should  be  construed 
as  if  it  read,  "All  banks,  &c.  shall  be  liable  to  taxation  on  a 
valuation  of  their  property,  equal,"  &c.  But  this  argument 
loses  all  its  force,  when  you  consider,  what  I  think  has  been 
shown,  that  by  all  the  tax  statutes,  from  1823  to  the  act  of 
1863,  the  capital  stock  of  corporations  liable  to  taxation  under 
them,  was  taxable  as  personal  property,  without  regard  to 
what  it  was  invested  in.  I  think  the  act  of  1863  should  be 
construed  as  though  it  read,  All  banks,  &c.  shall  be  liable 
to  taxation  on  a  valuation  of  their  capital  stock,  equal  to 
the  amount  of  their  capital  stock  paid  in,  or  secured  to  be 
paid  in,  &c.  that  is,  (rejecting  expletives,)  on  the  amount  of 
their  capital  stock  paid  in,  or  secured  to  be  paid  in.  I  think 
the  legislature,  by  the  act  of  1863,  intended  to  return  to  the 
principle  of  the  revised  statutes  as  to  taxing  corporations, 
which,  was,  in  fact,  of  taxing  them  on  an  amount,  or  for  a 
sum  equal  to  the  amount  of  their  capital  stock  paid  in  and 
secured  to  be  paid  in,  without  regard  to  its  actual  value  or 
investment.  This  is  the  proper  construction  of  the  act,  or 
the  tax  was  intended  to  be  a  sort  of  capitation  tax,  on  the 
corporation  or  institution  itself,  for  the  privilege  of  being  or 
continuing  to  be  a  corporation.  Upon  either  construction 
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of  the  act,  the  proceedings  of  the  commissioners  of  taxes  &c. 
in  this  case  were  right. 

It  cannot  be  supposed,  in  view  of  the  decisions  of  tha 
courts,  and  of  prior  legislation  which  has  been  referred  to, 
that  the  legislature  intended  by  the  act  to  free  from  taxation, 
not  only  the  immense  amount  of  corporation  capital  stock, 
that  was  or  might  be  invested  in  United  States  stocks  or  secu- 
rities, but  also  the  unknown  amount  of  such  capital  stock, 
which  was  or  might  be  invested  in  goods  or  chattels  out  of  the 
state,  (see  Hoyt  v.  The  Commissioners  of  Taxes,  supra,}  when 
this  capital  stock  itself  had  been  and  was  being  universally  and 
constantly  treated  and  used  and  looked  upon  as  personal 
property,  without  regard  to  its  investment.  The  word  valu- 
ation was  put  in  the  act  and  the  act  worded  as  it  is,  probably 
in  consequence  of  the  principle  of  the  valuation  of  the  capital 
stock  being  introduced  into  the  act  of  1857,  and  without  any 
very  distinct  idea  of  the  effect  or  purport  of  the  decisions  of 
the  courts  under  that  act.  The  words  "in  the  manner  now 
provided  by  law"  probably  refer  to  the  details  of  the  assess- 
ment, mode  of  making  out  the  assessment  roll,  of  inserting  the 
amount,  &c.  but  if  they  refer  to  the  principle  of  taxation,  as 
then  provided  by  law,  they  strongly  confirm  the  construction 
which  has  been  given  to  the  act.  If  this  construction  of  the  act 
is  correct,  then  the  duty  of  the  assessors  or  commissioners  was 
probably  a  mere  ministerial,  arithmetical  duty,  involving  no 
judgment  or  discretion,  and  then  possibly  acertiorari  ought 
not  to  have  been  allowed  under  the  act  of  1859,  before  refer- 
red to.  Perhaps,  too,  the  affidavit  of  the  cashier  was  not  as 
specific  and  complete  as  it  ought  to  have  been,  to  sho.w,  that 
the  whole  capital  stock  was  in  fact  invested  in  United  States 
stocks  or  securities.  It  may  be  that  the  affidavit  did  not 
sufficiently  rebut  an  inference  or  idea,  that  the  bank  may 
have  used  its  deposits  to  purchase  the  United  States  stocks, 
&c.  for  the  very  purpose  of  avoiding  taxation.  I  have  not 
examined  any  of  the  tax  statutes  with  reference  to  the  point, 
but  I  think  it  might  be  safely  said  that  a  corporation  taxable 
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on  its  capital  as  personal  property,  is  not  entitled  to  a  reduc- 
tion of  its  tax  on  account  of  its  debts. 

But  assuming  the  affidavit  to  have  been  sufficiently  full, 
and  specific,  and  complete,  I  think  it  safer  to  put  my  conclu- 
sion, that  the  proceedings  of  the  commissioners  should  be  af- 
firmed, on  the  ground  of  the  construction  of  the  act  of  1863, 
which  I  have  above  given. 

[NEW  YORK    GENERAL    TERM,  September  21,  1868.    Sutherland,  Leonard 
and  Allen,  Justices.] 


BERDAN  vs.  SEDGWICK  &  COWLES. 

In  June,  1863,  D.  and  wife  executed  a  mortgage  to  B.  to  secure  the  payment 
of  $7500.  In  1869  a  judgment  was  recovered  against  D.  upon  the  bond 
collateral  to  this  mortgage,  and  an  execution  issued  thereon  was  returned 
unsatisfied.  In  December,  1853,  D.  and  wife  conveyed  the  mortgaged  prem- 
ises to  S.  &  C.  for  $41,000,  by  a  full  covenant  deed,  the  purchase  money 
being  paid  or  secured  by  mortgages  upon  the  premises.  One  of  the  mort- 
gages was  for  $7500,  which  was  deposited  with  a  third  person,  for  this  pur- 
pose, viz.  that  if  D.  should  fail  to  procure  the  original  mortgage  to  B.  to 
be  set  aside,  the  depositary  should  dispose  of  the  mortgage  so  deposited 
with  him,  to  pay  off  the  original  mortgage,  and  should  deliver  the  proceeds 
to  S.  &  C.  for  that  purpose ;  and  if  D.  should  succeed  in  setting  aside  the 
mortgage  to  B.  then  the  depositary  should  deliver  the  mortgage  in  his  hands 
to  D.  to  be  disposed  of  as  he  should  see  fit.  In  an  action  subsequently 
brought  by  B.,  to  foreclose  the  original  mortgage  given  by  D.  and  wife,  IK 
set  up  the  defense  of  usury,  but  failed  to  establish  the  defense.  The  mort- 
gage deposited  was  then,  with  the  consent  of  S.,  delivered  to  D.  who  as- 
signed the  same,  and  the  assignee  brought  a  suit  to  foreclose  it.  In  an 
action  brought  by  B.  against  S.  &  C.  to  foreclose  the  original  mortgage 
given  by  D.  and  wife,  it  was  held  that  the  defendants,  by  their  purchase  and 
grant,  acquired  all  the  estate  and  title  of  their  grantor,  with  the  right  to 
defend  their  title  against  the  plaintiff's  mortgage ;  and  that  they  were  not 
estopped,  by  the  circumstances  above  mentioned  from  proving  usury  in  such 
mortgage.  MORGAN,  J.  dissented. 

4CTION  to  foreclose  a  mortgage  given  by  S.  D.  Dillaye  and 
wife  to  the  plaintiff,  June  4, 1853,  to  secure  the  payment 
of  $7500.     On  the  20th  day  of  July,  1859,  a  judgment  was 
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recovered  against  Dillaye  upon  the  bond  accompanying  the 
mortgage,  in  the  superior  court  of  the  city  of  New  York,  upon 
which  executions  had  been  returned  unsatisfied.  December 
1,  1853,  the  mortgagors  conveyed  the  mortgaged  premises  by  a 
full  covenant  deed,  to  the  defendants  Sedgwick  &  Cowles,  for 
the  consideration  of  $41,000,  the  full  value  of  the  premises. 
The  purchase  money  was  all  paid  or  secured  by  mortgages 
upon  the  premises.  One  of  the  mortgages  was  for  $7500, 
which  was  deposited  with  Judge  Comstock  under  an  agree- 
ment in  writing  reciting  the  sale  and  conveyance  and  agreeing 
that  said  mortgage  should  be  the  first  mortgage  placed  on 
record  of  the  mortgages  given  that  day  by  Sedgwick  &  Cowles 
to  Dillaye,  and  should  thereafter  be  placed  in  the  hands  of 
Judge  Comstock,  "  for  this  purpose,  to  wit :  That  if  the  said 
party  of  the  first  part  (Dillaye)  shall  fail  to  set  aside  a  certain 
mortgage  given  by  him  to  one  Hiram  Berdan  (the  mortgage 
in  suit)  for  the  sum  of  $7500,  then  the  said  Comstock  shall 
dispose  of  the  mortgage  in  his  hands  to  pay  off  the  said  mort- 
gage given  to  Berdan,  and  shall  deliver  the  proceeds  thereof 
to  the  said  parties  of  the  second  part  (Sedgwick  &  Cowles)  for 
that  purpose.  And  if  the  said  party  of  the  first  part  shall 
succeed  in  setting  aside  said  mortgage  to  Berdan,  then  the 
said  Comstock  shall  deliver  the  mortgage  in  his  hands  to  the 
party  of  the  first  part,  to  be  disposed  of  as  he  sees  fit." 

The  mortgage  was  recorded,  and  deposited  with  Judge 
Comstock,  and  remained  with  him  until  August,  1855,  when 
in  an  action  before  then  commenced  in  this  court  for  the  fore- 
closure of  the  plaintiff's  mortgage,  a  judgment  having  been 
given  in  favor  of  the  defendants  therein,  declaring  the  plain- 
tiff's mortgage  usurious  and  void,  the  defendant's  mortgage, 
with  the  consent  of  Sedgwick  was  delivered  to  Dillaye,  who 
subsequently  assigned  the  same,  and  it  is  now  in  process 
of  foreclosure.  The  judgment  in  the  foreclosure  suit  of  the 
plaintiff  was  reversed  by  this  court  at  general  term,  and  the 
«uit  afterwards  discontinued. 

In  this  action,  on  the  trial  before  MORGAN,  J.  the  defend- 
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ants  Sedgwick  &  Cowles  offered  to  prove  the  usury  alleged 
in  the  answer,  in  avoidance  of  the  plaintiff's  mortgage,  and 
the  evidence  was  excluded  on  the  ground  that  said  defendants 
were  not  in  a  situation  to  raise  the  question  of  usury,  by  rea- 
son of  their  said  agreement  and  the  circumstances  under 
which  they  took  their  conveyance  of  the  premises,  and  the 
subsequent  transactions  in  relation  thereto.  To  this  ruling 
there  was  an  exception,  and  judgment  of  foreclosure  was 
pronounced,  from  which  Sedgwick  &  Cowles  appealed. 

D.  Pratt ,  for  the  appellants. 

C.  Andrews,  for  the  respondents. 

ALLEN,  J.  The  statute  avoids  all  securities  and  contracts 
whereupon  or  whereby  more  than  the  lawful  rate  of  interest 
is  reserved  or  taken,  and  relieves  the  borrower  from  paying  or 
offering  to  pay  the  principal  sum  due,  or  any  part  thereof,  or 
the  interest  thereon,  on  seeking  the  aid  of  the  court  and  to 
be  relieved  from  the  usurious  contract.  (3  R.  S,  73,  §§  5,  8.) 
Certain  principles  touching  the  construction  and  application 
of  this  statute  have  been  settled  by  adjudications.  The  lan- 
guage of  the  statute  is  very  comprehensive,  and  declares  every 
usurious  contract  absolutely  void.  The  decisions  on  the 
practical  application  of  the  statute  properly  and  necessarily 
hold  the  contract  rather  voidable  than  void,  and  the  defense 
under  the  statute  rather  personal  than  general,  by  restricting 
the  right  to  assert  the  usury  to  those  in  privity  with  the 
debtor,  either  in  person  or  estate,  and  excepting  from  the  op- 
eration of  the  statute  certain  cases  where  provision  has  been 
made,  directly  or  indirectly,  by  the  debtor  for  the  payment 
of  the  usurious  debt. 

It  is  claimed  that  this  case  is  within  one  of  the  established 
exceptions  to  the  statute  and  the  defense  properly  excluded, 
for  the  reason  that  the  defendants  seeking  to  avail  themselves 
of  the  defense  took  title  to  the  mortgaged  premises  subject  to 
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the  payment  of  the  mortgage.  It  is  not  disputed  that  gran- 
tees as  well  as  heirs,  devisees  and  personal  representatives 
may  set  up  the  defense  of  usury,  against  a  mortgage  or  other 
lien  upon  the  premises  conveyed,  given  or  executed  by  their 
grantor.  Any  one  who  claims  under  the  mortgagor,  or  in 
privity  with  him,  may  take  advantage  of  the  usury  when  the 
usurious  security  is  sought  to  be  enforced  against  him  or  his 
property.  (Ord  on  Usury,  131.  Blydenburgh  on  Usury, 
106.  Post  v.  Dart,  8  Paige,  639.  Shufelt  v.  Shufelt,  9  id. 
137.  Dix  v.  Van  Wyck,  2  Hill,  522.  Morris  v.  Floyd,  5 
Barb.  130.)  But  one  who  purchases  the  mere  equity  of  re- 
demption in  the  mortgaged  premises  cannot  take  advantage 
of  the  usury  in  the  mortgage,  for  the  reason  that  he  does  not 
take  title  to  the  estate  or  interest  covered  by  the  mortgage. 
So  much  as  is  necessary  to  satisfy  the  mortgage  is  excepted 
from  the  grant. 

Neither  can  he  who  takes  a  conveyance  of  the  mortgaged 
premises  subject  to  the  payment  of  the  usurious  mortgage,  or 
who  assumes  its  payment  as  a  part  of  the  purchase  money, 
be  heard  to  object  to  the  validity  of  the  security,  for  the  se- 
curity is  not  so  absolutely  void  that  it  cannot  be  ratified. 
The  debtor  has  a  right  to  set  apart  his  property  to  the  pay- 
ment of  it,  and  the  trustee  or  one  who  upon  a  good  consid- 
eration coming  from  the  debtor  to  him  has  undertaken  to  pay 
it,  is  estopped  from  alleging  that  it  is  void  for  usury. 

These  principles  are  well  settled,  and  the  reasons  upon 
which  they  rest  well  stated  in  a  series  of  cases ;  among  which 
are  Shufelt  v.  Shufelt,  (supra;}  Cole  v.  Savage,  (10  Paige, 
583 ;)  Post  v.  Dart,  (8  Paige,  639 ;)  Murray  v.  Barney, 
(34  Barb.  347 ;)  Sands  v.  Church,  (2  Selden,  347  :)  Morris 
v.  Floyd,  (supra;)  and  per  Comstock,  J.  in  Hartley  v.  Har- 
rison, (24  N.  T.  Rep.  174 ;)  and  per  Mason,  J.  in  the  same 
case. 

This  case  is  not  within  that  class  of  recognized  exceptions 
to  the  statute  which  become  such  for  the  reason  that  the 
grant  is  of  the  equity  of  redemption  iperely  of  the  mortgaged 
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premises.  Sedgwick  &  Cowles,  the  grantees,  paid  and  se- 
cured to  be  paid  the  full  value  of  the  premises  and  took  from 
their  grantor  an  absolute  deed  of  conveyance  making  no  men- 
tion of  the  mortgage,  or  provision  for  its  payment,  with  "  full 
covenants ;"  that  is,  as  I  understand  it,  covenants  of  seisin, 
right  and  authority  to  convey,  against  incumbrances,  and  for 
further  assurance.  Had  the  transaction  stopped  here  no 
question  would  have  arisen  as  to  the  right  of  the  grantees  to 
defend  against  the  mortgage  on  the  ground  of  usury.  No 
one  would  have  contended  that  this  was  a  conveyance  of  the 
equity  of  redemption  only  or  subject  to  the  mortgage ;  or 
that  there  was  any  evidence  of  an  intent  to  provide  for  its 
payment;  or  that  it  was  recognized  by  grantor  or  grantee  as 
a  valid  incumbrance.  The  grant  would  have  been  necessarily 
held  to  be  an  absolute  conveyance  of  the  entire  estate  in  the 
mortgaged  premises,  giving  to  the  grantees  all  the  rights  of 
the  grantor,  as  against  the  usurious  security. 

The  only  question  is  as  to  the  effect  of  setting  apart  the 
mortgage  for  $7500  under  the  agreement  that  in  case  the 
mortgagor  and  grantee  should  fail  to  set  aside  the  plaintiff's 
mortgage  the  same  might  be  applied  to  its  extinguishment. 
If  by  this  transaction  a  trust  was  created  for  the  payment  of 
the  plaintiff's  mortgage,  or  the  premises,  in  the  hands  of 
Sedgwick  &  Cowles,  were  charged  with  its  payment,  then 
a  trust  was  created  for  the  benefit  of  the  plaintiff,  the  benefit 
of  which  he  is  entitled  to,  and  which  cannot  be  released  or  in- 
any  way  affected  by  any  acts  of  the  defendants,  or  any  third 
person.  This  was  decided  in  Hartley  v.  Harrison,  (supra.) 
There  the  mortgaged  premises  were  conveyed  "  subject  to  the 
payment"  of  the  mortgage  alleged  to  be  usurious,  and  the 
grantee  covenanted  to  pay  the  same  "  as  a  part  of  the  pur- 
chase money  of  the  said  premises."  After  the  issue  joined  in1 
the  action  the  parties  to  this  conveyance  and  covenant  ex- 
ecuted mutual  releases  annuling  the  covenants  and  clauses  in 
the  deed  concerning  the  mortgage.  The  court  held  that  tho 
releases  were  not  available  to  discharge  the  mortgaged  prem- 
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ises,  or  to  relieve  the  grantee  from  the  estoppel  created  by  the 
deed ;  that  his  liability  to  the  plaintiff  was  fixed  the  moment 
he  received  the  conveyance,  and  it  was  not  in  the  power  of 
his  grantor  to  release  him  from  it,  and  the  land  in  his  hands 
became  the  primary  fund  for  the  payment  of  the  debt.  The 
court  did  not  decide  whether  the  release  was  effectual  to  dis- 
charge the  grantee  from  his  personal  covenant.  In  the  case 
cited,  by  the  conveyance  alone  a  trust  was  created  in  the 
mortgaged  premises  for  the  payment  of  the  specific  debts, 
and  by  no  other  instrument  was  a  trust  or  obligation  created 
or  continued.  It  was  evidenced  and  existed  by  means  of  that 
one  instrument,  and  an  interest  at  once  vested  in  the  cestui 
que  trust,  which  could  only  be  discharged  by  payment  or 
some  act  of  the  party  beneficially  interested.  Such  is  the  ef- 
fect of  the  decision.  To  apply  the  principles  of  that  decision 
to  the  case  in  hand,  the  trust  was  in  the  bond  and  mortgage 
deposited  with  Judge  Comstock.  The  parties  created  no 
trust  for  the  payment  of  the  plaintiff's  mortgage  debt,  unless 
by  that  security  thus  deposited.  If  the  plaintiff  acquired  any 
new  right  either  by  way  of  estoppel,  trust  or  otherwise,  it  was 
under  that  mortgage  executed  by  Sedgwick  &  Coles,  and  it 
was  the  right  to  have  that  mortgage  held  and  enforced  for  his 
benefit.  And  if  the  right  existed  at  all  it  accrued  at  the  in- 
stant of  the  conveyance  and  deposit  of  the  mortgage ;  and  the 
remedy  is  to  follow  up  that  mortgage  and  claim  it  as  trust 
property  in  the  hands  of  the  assignee.  It  cannot  be  success- 
fully claimed  that  any  such  right  was  created  or  interest 
vested  in  the  plaintiff  by  the  conveyance,  mortgage  and  agree- 
ment now  relied  upon.  In  order  to  establish  this  it  would 
be  necessary  to  infer  an  intention  of  the  original  debtor  to 
set  apart  a  fund  for  the  payment  of  the  mortgage,  from  the 
fact  of  his  depositing  the  fund  for  an  entirely  different  pur- 
pose, and  a  purpose  totally  inconsistent  with  an  intent  to 
pay  or  provide  for  it.  But  if  this  should  be  inferred  and 
the  trust  established,  then  the  plaintiff's  remedy  is  upon  the 
mortgage  thus  executed,  and  not  by  the  foreclosure  of  the  old 
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mortgage  which  would  subject  the  premises  and  the  defend- 
•uits  to  the  payment  of  the  same  amount  twice,  when  they  only 
undertook  that  they  or  the  premises  should  be  liable  upon 
and  in  pursuance  of  their  own  mortgage.  The  most  that  can 
be  claimed  is  that  the  grantees  by  their  bond  and  mortgage 
charged  themselves  and  the  lands  granted  with  the  payment 
of  $7500  of  the  purchase  money,  and  that  the  mortgagee  and 
grantor  set  apart  and  devoted  that  mortgage  to  the  payment 
of  the  plaintiff's  debt.  That  does  not  make  the  plaintiff's 
mortgage  valid,  but  entitles  him  to  the  new  mortgage.  When 
he  gets  possession  of  that  the  defendants  will  be  estopped 
from  alleging  usury  in  the  original  security.  But  the  diffi- 
culty of  the  plaintiff's  case  lies  back  of  all  this.  There  was 
in  truth  no  fund  set  apart  or  trust  created  for  the  payment 
of  the  plaintiff's  debt.  The  plaintiff's  mortgage  was  on 
record,  and  the  grantees  had  notice  of  its  existence.  They 
took  the  covenant  of  their  grantor  against  it,  but  with  this 
they  were  not  satisfied.  They  desired  further  security,  and 
that  security  might  have  been  given  in  the  form  of  a  collateral 
undertaking  or  guaranty  of  a  third  person,  or  collateral  secu- 
rity in  any  form,  as  well  as  upon  a  part  of  the  purchase  money ; 
and  the  form  of  the  transaction  did  not  change  its  character, 
or  give  a  different  effect  to  it.  It  was,  in  form  as  well  as  in 
substance,  additional  and  collateral  security  for  the  perform- 
ance of  the  covenant  against  incumbrances.  Such  was  the 
evident  intent  of  the  transaction  ;  and  to  give  it  any  other  or 
different  effect  would  be  a  perversion  of  it  and  do  injustice. 
It  is  because  the  debtor  has  chosen  to  affirm  the  usurious  ob- 
ligation and  provide  for  its  payment,  that  parties  claiming 
under  him  have  been  estopped  from  setting  up  usury  as  a 
defense  to  it,  and  now  it  is  sought  to  extend  the  principle  to 
a  case  where  he  has  not  only  not  done  this  but  has  covenanted 
and  given  to  his  grantee  an  indemnity  against  it.  And  be- 
cause he  has  given  this  security  for  the  performance  of  his 
covenant  against  this  particular  incumbrance,  it  is  sought  to 
raise  up  a  trust  for  the  payment  of  it.  There  is  no  time  lira- 
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ited  in  the  agreement  for  the  setting  aside  of  the  plaintiff's 
mortgage,  or  mode  prescribed  for  doing  it.  If  in  any  way 
the  premises  are  relieved  from  the  incumbrance,  the  mortgage 
deposited  with  Judge  Comstock  is  to  be  delivered  to  Dillaye. 
It  is  very  evident  that  had  the  plaintiff  undertaken  to  foreclose 
his  mortgage,  the  day  after  the  deposit  of  the  Sedgwick  & 
Cowles  mortgage  with  Judge  Comstock,  there  would  have 
been  no  estoppel,  either  against  Dillaye  or  Sedgwick  &  Cowles. 
An  estoppel  was  not  created  by  the  surrender  of  the  securities 
by  Judge  Comstock  to  Dillaye.  If  they  were  held  as  a  trust 
fund  for  the  benefit  of  the  plaintiff,  the  trust  attached  to  them 
in  the  hands  of  the  assignee.  Neither  was  an  estoppel  created 
as  against  Sedgwick  &  Cowles  by  the  recovery  of  the  judgment 
on  the  bond  against  Dillaye.  They  were  not  parties  to  that 
action,  and  they  had  no  interest  in  the  personal  liability  of 
Dillaye.  It  may  well  be  stated  thus :  The  defendants,  by 
their  purchase  and  grant  acquired  all  the  estate  and  title  of 
their  grantor,  with  the  right  to  defend  their  title  against 
the  usurious  mortgage  of  the  plaintiff.  They  took  from  their 
grantor  his  covenant  -with  security  to  defend  them  against 
this  mortgage.  His  failure  or  inability  to  do  so  does  not  de- 
prive them  of  their  rights.  His  estoppel  by  any  act  subse- 
quent to  the  conveyance  to  the  defendants,  whether  by  act  of 
law  or  by  his  own  deed,  could  not  destroy  or  affect  the  de- 
fendants' rights. 

I  can  see  no  principle  upon  which  the  defendants  can  be 
estopped  from  proving  the  usury  alleged. 

The  judgment  must  be  reversed,  and  a  new  trial  granted  ; 
costs  to  abide  the  event. 

MULLIN,  J.  and  BACON,  J.  concurred. 

MORGAN,  J.  (dissenting.)  In  legal  effect  the  grantees  took 
the  conveyance  subject  to  the  payment  of  the  mortgage  in 
question.  The  amount  included  therein  was  deducted  from 
the  purchase  price,  and  was  to  be  paid  in  any  event.  They 
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were  to  pay  it  by  paying  this  mortgage,  unless  the  grantor 
should  procure  it  to  be  discharged  on  the  ground  of  usury 
In  an  action  upon  his  bond,  the  grantor  attempted  to  estab- 
lish the  defense  of  usury  and  failed.  He  is  therefore  estopped 
from  setting  up  the  defense  to  the  mortgage,  by  a  former 
adjudication  of  this  court  upon  the  very  point  in  question. 
Being  estopped  himself  from  setting  up  the  defense,  his 
grantees  now  purpose  to  make  it  for  him.  But  they  really 
have  no  interest  in  the  question,  it  being  wholly  immaterial 
to  them  whether  they  pay  this  mortgage  or  the  substituted 
mortgage.  It  is  the  same  debt,  and  both  mortgages  operate 
but  as  a  single  lien  upon  the  premises.  The  only  effect  of.  a 
judgment  iu  their  favor,  setting  aside  the  mortgage  in  ques- 
tion for  usury,  would  be  to  make  them  liable  upon  the  second 
mortgage  for  the  same  demand.  And  a  judgment  against 
them  in  this  action  would,  by  the  terms  of  the  agreement, 
relieve  them  from  the  payment  of  the  second  mortgage.  They 
are  therefore  strangers  in  interest  to  the  controversy  as  to 
its  validity. 

As  a  general  rule,  no  one  but  the  party  who  made  the 
usurious  security,  or  those  standing  in  legal  privity  with  him, 
can  avoid  it.  A  mere  stranger  to  the  transaction  has  no  such 
right.  (Dix  v.  Van  Wyck,  2  Hill,  522.) 

But  these  defendants  are  not  only  without  interest  in  the 
question,  but  they  have  contracted  with  Dillaye  to  occupy  a 
position  of  entire  neutrality.  It  was  doubtless  optional  with 
Dillaye  whether  he  would  make  this  defense  or  not.  If  he 
chose  to  waive  the  usury  it  did  not  lie  with  his  grantees  to 
interfere  with  his  election.  No  court  would  compel  Dillaye 
to  defend  the  mortgage  at  the  instance  of  the  defendants ;  nor 
could  they  maintain  an  action  against  the  plaintiff  and  Dillaye 
to  procure  it  to  be  canceled  for  usury.  It  would  be  a  good 
answer  to  such  an  action,  that  by  the  terms  of  the  contract 
the  whole  interest  in  that  question  was  reserved  to  Dillaye. 

Although  Dillaye  has  not  waived  the  defense,  he  has  been 
beaten  on  it,  and  cannot  litigate  it  again.  Nor  can  the  de- 


368  CASES  IN  THE  SUPREME  COURT. 

Burns  v,  Rowland. 

fendants  litigate  it ;  because,  1st,  they  have  no  interest  in  it : 
and  2dly,  they  cannot  do  for  Dillaye  what  he  would  not  be 
permitted  to  do  for  himself. 

The  judgment  should  be  affirmed. 

New  trial  granted. 

[OSWEGO  GENERAL  TEEM,  July  14,  1863.    Mien,  Mullin,  Morgan  and  Bacon, 
Justices.] 


BUKNS  vs.  ROWLAND  and  others. 

The  defendants  agreed  to  enter  into  copartnership  with  each  other  as  produce 
commission  merchants,  the  business  to  commence  as  soon  as  one  of  the 
number  should  receive  and  pay  in  $6000.  The  money  was  not  paid  in, 
but  nevertheless  an  office  was  taken  by  the  parties,  upon  which  a  sign 
was  placed,  containing  the  name  of  the  firm,  and  bill-heads  were  printed, 
and  a  set  of  books  opened  in  the  firm  name,  without  any  objection  on  the 
part  of  either  of  the  partners,  or  any  attempt  to  repel  the  idea  of  a  part- 
nership. One  of  the  partners,  in  the  name  of  the  firm,  made  an  agreement 
with  H.  by  which  the  latter  was  employed  as  a  traveling  agent  of  the  firm, 
his  compensation  being  a  part  of  the  profits  on  the  business  he  should 
obtain;  and  the  firm  agreed  to  accept  and  pay  H.'s  draft  upon  them,  in 
favor  of  the  plaintiff,  for  the  amount  H.  owned  to  the  plaintiff. 

Held  1.  That  the  defendants  had,  by  their  acts  and  language,  held  themselves 
out  and  represented  themselves  to  H.  as  partners;  and  that  as  to  the 
business  with  him  they  acted  as  partners,  and  he  believed  them  to  be  and 
dealt  with  them  as  such. 

2.  That  the  agreement  with  H.  though  made  by  one  of  the  partners  without 
the  knowledge  of  the  others,  being  within  the  legitimate  scope  of  the 
business  of  the  firm,  was  as  binding  upon  the  firm  as  it  would  have  been 
had  all  assented  to  it* 

The  defendants  addressed  a  letter  to  the  plaintiff,  saying:  "Mr.  J.  B.  H.  is 
authorized  to  draw  on  us  at  thirty  days  for  amount  he  may  owe  you,  which 
draft  we  will  accept  and  pay."  Upon  the  faith  of  this  letter  the  plaintiff 
received  from  H.  his  draft  upon  the  defendants,  for  $259.13,  payable  thirty 
days  after  date,  in  payment  of  a  debt  H.  owed  him. 

Held  1.  That  the  draft  was  drawn  in  conformity  with  the  letter,  although  it 
was  for  a  specific  sum,  while  none  was  mentioned  in  the  letter;  and  that  it 
was  not  for  the  drawers  to  allege  an  abuse  of  his  discretion  by  H.  in  draw- 
ing for  an  amount  larger  than  he  named,  unless  it  was  brought  home  to 
the  plaintiff. 
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2.  That  the  draft  also  conformed  to  the  letter,  in  respect  to  the  time  of  pay- 
ment, although  the  draft  was  made  payable  thirty  days  "after  date,"  and 
the  letter  authorized  a  draft  at  "  thirty  days." 

3.  That  there  was  a  sufficient  and  valuable  consideration  for  the  draft ;  the 
debt  of  H.  to  the  plaintiff  being  due,  and  the  plaintiff,  before  taking  the 
draft,  having  a  right  to  enforce  its  payment  presently,  which  right  he 
relinquished  by  receiving  the  draft,  and  his  power  to  collect  the  debt  from 
H.  being  suspended  until  the  draft  should  mature. 

4.  That  the  letter  of  the  defendants  was  a  good  and  effectual  acceptance  of 
the  draft  afterwards  drawn  in  pursuance  of  the  promise  therein ;  and  that 
the  defendants  were  liable  as  acceptors. 

A  PPEAL  from  a  judgment  entered  upon  the  report  of  a 
Xi.  referee.  The  action  was  brought  to  charge  the  defend- 
ants as  copartners,  as  acceptors  of  a  bill  of  exchange  drawn 
by  one  Hussey,  upon  their  promise  in  writing  to  accept  the 
same,  before  it  was  drawn.  The  defendants,  by  their  answer, 
denied  that  they  were  ever  copartners,  or  that  they  ever 
authorized  Hussey  to  draw  any  draft  or  other  obligation  on 
them,  or  the  firm ;  or  that  they  ever  promised  the  plaintiff 
to  accept  and  pay  said  draft.  The  referee  found  as  matters 
of  fact  that  the  defendants  had  agreed  to  enter  into  partner- 
ship on  some  terms  or  conditions,  and  did  by  their  acts  and 
language  hold  themselves  out,  and  represent  themselves  to 
Hussey  as  partners ;  that  as  to  the  business  with  Hussey  they 
acted  as  partners,  and  he  believed  them  to  be  and  dealt  with 
them  as  such ;  and  as  conclusions  of  law  he  found  and  re- 
ported that  as  to  Hussey  and  the  plaintiff  deriving  title 
through  and  in  that  respect  representing  him,  they  were 
liable  as  partners,  and  he  found  and  reported  that  the  letter 
of  the  defendants  to  the  plaintiff  contained  an  express  promise 
to  accept  the  draft  in  question,  and  was  good  and  effectual 
as  an  acceptance  of  it,  and  that  the  defendants  were  liable  as 
acceptors  thereof.  He  accordingly  reported  that  the  plain- 
tiff was  entitled  to  recover  against  the  defendants  the  amount 
of  said  draft,  with  interest  and  costs.  The  defendant  ap- 
pealed from  the  judgment  entered  upon  the  report. 
VOL.  XL.  24 
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James  W.  Culver,  for  the  appellant. 
G.  F.  Jenks,  for  the  respondent. 

By  the  Court,  SCRUGHAM,  J.  The  defendants,  in  the  latter 
part  of  the  year  1857,  agreed  to  enter  into  copartnership  as 
produce  commission  merchants,  and  that  the  business  should 
commence  as  soon  as  the  defendant  Rhodes  should  receive 
and  pay  in  about  $6000.  which  it  was  expected  he  would  do 
prior  to  the  1st  January,  1858.  The  money  was  not  received, 
but  nevertheless  an  office  was  taken  by  the  parties  upon  which 
a  sign  was  put,  containing  the  name  of  the  firm,  Kowland, 
Rhodes  &  Co.,  and  bill-heads  were  printed,  and  a  set  of  books 
opened,  in  the  same  name.  These  circumstances  were  known 
to  the  defendant  Rowland,  who  was  at  the  office  several  times, 
and  although  he  testifies  that  he  forbade  the  defendant  Hutch- 
ings  taking  any  proceedings  under  the  partnership  name,  he 
did  not  object  to  the  sign,  or  make  any  request  to  have  it 
altered  or  removed,  or  take  any  steps  to  overcome  the  eifect 
of  these  circumstances  in  leading  third  persons  to  the  belief 
that  the  firm  existed.  Mr.  Hussey,  who  was  employed  as  a 
traveling  agent  for  the  firm,  testifies  that  before  such  employ- 
ment he  was  informed  by  the  defendant  Rowland  that  he  was 
a  member  of  the  firm  ;  and  although  the  defendant  Rowland 
denies  that  he  ever  made  such  a  statement  to  any  person, 
there  is  sufficient  evidence  in  the  case  to  support  the  conclu- 
sions of  the  referee  that  the  defendants  did,  by  their  acts  and 
language,  hold  themselves  out  and  represent  themselves  to 
Hussey  as  partners ;  and  that  as  to  the  business  with  him 
they  acted  as  partners  and  he  believed  them  to  be  and  dealt 
with  them  as  such.  The  agreement  with  Hussey  was  made 
by  the  defendant  Hutchings  in  the  name  of  the  firm ;  and  it 
was  that  Hussey  should  purchase  produce  and  get  consign- 
ments for  the  firm ;  and  should  receive  as  his  compensation 
a  part  of  the  profits  on  the  business  he  should  obtain ;  and 
the  defendant  should  accept  and  pay  his  draft  upon  them  in 
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favor  of  the  plaintiff  for  the  amount  which  he  owed  to  the 
plaintiff.  Such  a  transaction,  being  within  the  legitimate 
scope  of  the  business  of  produce  commission  merchants,  is 
as  binding  upon  a  firm  engaged  in  that  business,  when  the 
agreement  is  made  by  one  of  the  partners  without  the  knowl- 
edge of  the  others,  as  it  would  be  if  all  had  expressly  con- 
sented to  it. 

After   the   agreement   was   made   with   Mr.    Hussey   the 
defendant  Hutchings,  acting  for  and  in  the  name  of  the  firm, 
addressed  a  letter  to  the  plaintiff  as  follows : 
"  Rowland,  Rhodes  &  Co.,  produce  commission  merchants, 
33  Pearl  st.,  New  York,  Jan.  18th,  1858. 

Mr.  Jas.  L.  Burns,  Dear  Sir :  Mr.  J.  B.  Hussey  is  authorized 
to  draw  on  us  at  thirty  days  for  amount  he  may  owe  you, 
which  draft  we  will  accept  and  pay. 

Yours  truly,         ROWLAND.  RHODES  &  Go." 

Upon  the  faith  of  this  the  plaintiff  received  from  Mr. 
Hussey  his  draft  upon  Rowland,  Rhodes  &  Co.  for  $259.13, 
dated  January  18,  1858,  and  payable  thirty  days  after  date, 
in  payment  of  his  bill  against  Hussey  for  board  of  himself 
and  family  at  his  hotel,  and  allowed  Hussey  to  remove  his 
baggage.  The  draft  being  afterwards  presented,  the  drawers, 
through  the  defendant  Hutchings,  refused  to  accept  it,  alleg- 
ing as  the  only  reason  for  such  refusal  that  the  plaintiff's 
claim  against  Hussey  was  larger  than  Hussey  had  represented 
it  to  be.  The  plaintiff  now  claims  that  the  letter  to  him 
must  be  deemed  an  actual  acceptance,  under  the  statute, 
which  is  as  follows:  "An  unconditional  promise  in  writing 
to  accept  a  bill  before  it  is  drawn  shall  be  deemed  an  actual 
acceptance,  in  fevor  of  every  person  who  upon  the  faith 
thereof  shall  have  received  the  bill  for  a  valuable  consider- 
ation." 

That  the  promise  contained  in  the  letter  was  unconditional, 
in  writing  and  made  before  the  bill  was  drawn,  and  that  the 
plaintiff  received  the  bill  upon  the  faith  thereof,  are  matters 
which  do  not  admit  of  dispute,  and  the  only  questions  im- 
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portant  to  consider  are  whether  the  draft  was  drawn  in  con- 
formity with  the  letter,  and  whether  the  plaintiff  received  it 
for  a  valuable  consideration. 

It  is  no  objection  to  the  draft  that  it  is  made  for  a  specific 
sum,  which  the  letter  does  not  mention.  The  sum  was  the 
amount  which  Mr.  Hussey  owed  the  plaintiff  at  the  date  of 
the  letter,  and  the  letter  authorizes  a  draft  for  that  amount, 
whatever  it  might  be.  It  was  for  an  indebtedness  already 
accrued,  the  amount  of  which  was  certain  or  then  easy  to 
ascertain,  and  could  not  be  increased.  The  letter  fixes  that 
limit  to  the  amount  of  the  draft  and  no  other,  (the  drawees 
doubtless  relying  upon  Hussey's  representation  in  regard  to 
it,)  and  it  is  not  for  them  to  set  up  an  abuse  of  his  discre- 
tion by  Hussey  in  drawing  for  an  amount  larger  than  he 
named,  unless  it  is  brought  home  to  the  plaintiff.  (Bank 
of  Michigan  v.  Ely,  17  Wend.  512.)  It  is  urged  that  the 
draft  does  not  conform  to  the  letter,  in  that  it  is  made  pay- 
able thirty  days  after  date ;  and  the  authority  was  to  draw 
at  "thirty  days."  As  the  precise  meaning  of  these  words  is 
not  fixed  by  law,  we  must  in  construing  them  consider  the 
intention  of  the  parties  in  using  them.  This  rule  was  fol- 
lowed in  the  case  of  The  Ulster  Co.  Bank  v.  McFarlan, 
(3  Denio,  553,)  by  all  of  the  learned  senators  who  delivered 
opinions ;  and  that  case  is  now  cited  as  authority  for  holding 
that  the  words  "at  thirty  days"  means  "thirty  days  after 
sight,"  and  not  "thirty  days  after  date."  This  would  be 
to  give  a  precise  legal  meaning  to  the  words,  and  if  they 
have  such  the  arguments  in  that  case  would  not  have  been 
founded  upon  considerations  of  the  intention  of  the  parties 
in  using  those  words.  The  case  must  rather  be  regarded  as 
authority  that  in  each  case  where  such  words  are  used,  they 
must  be  interpreted  according  to  the  intention  of  those  who 
use  them,  to  be  ascertained  from  the  circumstances  of  the  case. 

In  that  case  there  was  a  continuing  letter  of  credit  binding 
for  one  year  from  its  date,  and  authorizing  bills  to  be  drawn 
at  ninety  days  at  different  unspecified  times  and  in  different 
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unfixed  amounts,  and  only  providing  that  the  whole  amount 
unpaid  and  running  should  not  exceed  $3000.  The  period 
named  for  the  running  of  the  bills  could  not  be  considered 
as  having  any  reference  to  the  date  of  the  letter,  for  the 
authority  was  to  draw  from  time  to  time ;  and  if  bills  were 
drawn  at  ninety  days  after  their  date  the  drawee  might  be 
called  on  for  payment  on  presentment  without  previous  notice 
of  the  amount  of  the  bill,  of  the  time  of  its  maturity  or 
even  of  its  existence ;  and  it  was  considered  that  the  words 
"at  ninety  days"  were  inserted  in  the  letter  of  credit  "to 
secure  to  the  drawee  a  knowledge  not  only  of  the  time  of 
payment  but  also  of  the  amount  to  be  paid ;"  and  to  guard 
him  against  being  "subjected  from  time  to  time  during  a 
whole  year  to  a  large  and  uncertain  liability,"  it  was  held 
that  the  drawer  intended  the  bills  to  be  made  payable  "ninety 
days  after  sight." 

In  the  case  now  under  consideration  the  circumstances  are 
very  different.  Only  one  transaction  was  contemplated,  the 
names  of  the  parties  were  given,  the  amount  sufficiently 
known  and  indicated,  and  there  is  nothing  in  the  letter  ren- 
dering its  date  immaterial  in  considering  the  intention  of  the 
parties  in  the  use  of  the  words  "at  thirty  days." 

The  agreement  to  accept  was  a  part  of  the  consideration 
of  Hussey's  employment  by  the  defendants ;  and  the  letter 
was  given  with  the  view  of  releasing  his  baggage  and  ena- 
bling him  to  depart  for  the  west  on  the  business  of  the 
firm.  Reading  the  letter  in  the  light  of  these  circumstances 
I  think  it  is  clear  that  the  only  intention  which  the  drawees 
had  in  the  words  "at  thirty  days,"  was  to  secure  a  credit  of 
at  least  thirty  days  from  that  date,  which  would  be  effected 
as  well  by  a  draft  at  thirty  days  from  date  as  by  one  drawn 
payable  at  thirty  days  from  sight.  This  view  is  confirmed 
by  the  fact  that  when  the  draft  was"  presented  no  objec- 
tion was  made  to  its  form,  but  acceptance  was  refused  only 
because  it  was  for  a  larger  amount  than  the  drawees  ex- 
pected. If  therefore  the  draft  was  received  by  the  plaintiff 
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for  a  valuable  consideration,  the  letter  must  be  deemed  an 
actual  acceptance.  The  plaintiff  claims  that  he  received  it 
in  satisfaction  and  discharge  of  a  debt  which  was  then  due 
him  from  Hussey  for  board,  and  that  on  receiving  it  he  re- 
linquished the  lien  which,  as  an  innkeeper,  he  had  on  the 
baggage  of  Hussey  who  was  his  guest.  There  is  no  evidence 
that  the  draft  was  received  in  satisfaction  and  discharge  of 
the  pre-existing  debt,  and  while  it  appears  that  the  plaintiff 
claimed  the  right  to  detain  the  baggage  until  his  bill  was 
paid  it  is  not  apparent  that  any  such  right  in  fact  existed, 
for  there  is  no  evidence  to  show  that  the  plaintiff  was  an 
innkeeper,  or  that  the  Pierrepont  House  was  other  than  an 
ordinary  boarding  house.  It  appears,  however,  that  the 
debt  of  Hussey  to  the  plaintiff  was  due,  and  the  plaintiff 
before  taking  the  draft  had  a  right  to  enforce  its  payment 
presently.  By  receiving  the  draft  he  relinquished  this  right, 
and  his  power  to  collect  the  debt  from  Hussey  was  suspended 
until  the  draft  should  mature.  This  was  a  sufficient  and 
valuable  consideration. 

The  judgment  should  be  affirmed. 

[KIHGS  GENERAL  TERM,  February  14,  1863.    Brown,  Lott  and  Sorugham, 
Justices.] 


FOWLER  and  others,  commissioners  of  highways  of  the  town 
of  Hyde  Park,  vs.  WESTERVELT. 

Upon  an  appeal  to  the  county  court  from  a  judgment  rendered  in  a  justice's 
court,  where  the  amount  of  the  plaintiff's  claim  litigated  in  the  latter 
court  exceeds  fifty  dollars,  the  appellant  being  entitled  to  a  new  trial  as  a 
matter  of  right,  there  is  no  reason  for  requiring  particularity  in  the  state- 
ment of  the  grounds  of  appeal,  in  the  notice  of  appeal. 

Hence  an  allegation,  in  the  notice,  that  the  judgment  is  against  law  and 
evidence  is,  in  such  cases,  a  sufficient  compliance  with  the  requirement  of 
section  353  of  the  code  of  pn  cedure,  that  the  grounds  of  appeal  shall  be 
stated  in  the  notice  of  appeal. 
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A  nonsuit  will  not  be  granted  in  a  county  court,  on  appeal  from  a  justice's 
court,  on  the  grounds  that  the  plaintiff's  have  sued  as  individuals  and  not 
as  commissioners  of  highways  ;  and  that  the  complaint  does  not  aver  that 
they  are  commissioners.  The  objection  should  be  made  in  the  justice's  court. 

Where  a  complaint  gives  the  names  of  the  plaintiffs,  in  the  title  of  the  cause, 
with  the  description  of  them  as  "commissioners  of  highways,"  and  in  the 
body  of  the  complaint  it  is  averred  that  "the  plaintiffs,  commissioners  of 
highways,  complain,"  this  sufficiently  indicates  the  character  in  which  they 
complain,  and  shows  that  the  claim  is  made  by  them  as  officers,  and  not 
as  individuals. 

An  overseer  of  highways  has  no  right,  without  authority  from  the  commis- 
sioners, to  expend  any  part  of  the  commutation  money  received  from 
moneyed  or  stock  corporations;  the  control  over  such  moneys  being  given 
to  the  commissioners. 

The  money  may  be  paid,  in  the  first  instance,  to  one  of  the  commissioners. 
If  it  is  paid  to  an  overseer,  he  receives  it  for  them,  and  it  is  his  duty  to 
pay  it  over  to  them.  If  he  fails  to  do  so  they  are  entitled  to  sue  for  it, 
after  demand  made. 


action  was  commenced  before  Alfred  Vandewater,  a 
justice  of  the  peace  in  the  town  of  Hyde  Park,  Dutchess 
county.  The  plaintiffs  were  commissioners  of  highways  of 
the  town  of  Hyde  Park,  and  the  defendant  was  acting  over- 
seer of  road  district  No.  28,  of  Hyde  Park.  In  making  their 
assessments  of  highway  labor  for  the  year  1862,  the  commis- 
sioners assessed  the  "H.  R.  R.  road"  for  273  days  in  district 
No.  28.  This  labor  was  commuted  by  the  payment  to  the 
defendant  of  $170.62,  all  of  which,  with  the  exception  of 
$55,  had  been  expended  by  him  on  his  district,  before  the 
commencement  of  this  action,  which  was  brought  to  recover 
the  amount  then  remaining  in  his  hands.  The  answer  denied 
the  allegations  in  the  complaint  and  also  pleaded  a  set-oft',  but 
no  evidence  was  given  to  sustain  the  set-off,  upon  the  trial. 
Upon  the  trial  before  the  justice  the  defendant  moved  for  a 
nonsuit,  which  was  denied,  and  the  jury  rendered  a  verdict  of 
"  no  cause  of  action,"  and  judgment  was  entered  in  favor  of  the 
defendant  for  $4.18  costs,  from  which  the  plaintiffs  appealed 
to  the  county  court.  On  the  trial  before  the  county  court 
the  defendant  moved  to  dismiss  the  appeal  for  want  of  juris- 
diction, and  also  moved  for  a  nonsuit  at  the  close  of  the 
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testimony,  which  motion  was  renewed  upon  the  whole  case. 
Both  motions  were  denied  by  the  court  and  exceptions  taken. 
The  court  also  refused  to  charge  the  jury  as  requested  by  the 
defendant,  to  which  exceptions  were  also  taken.  The  jury 
found  a  verdict  in  favor  of  the  plaintiffs  of  $55,  and  judg- 
ment was  entered  in  their  favor  of  106.74,  from  which  the 
defendant  appealed  to  this  court. 

J.  8.  Van  Cleef,  for  the  appellant. 
J.  F.  Barnard,  for  the  respondents. 

• 

By  the  Court,  SCEUGHAM,  J.  The  amount  of  the  claim 
of  the  plaintiffs  litigated  in  the  justice's  court  exceeded  $50, 
and  on  appeal  to  the  county  court  the  appellant  was  entitled 
to  a  new  trial  as  a  matter  of  right,  not  dependent  upon  error 
in  the  proceedings  in  the  justice's  court.  (Laws  of  1862, 
p.  853,  §  23.)  He  can  only  take  his  appeal  by  the  notice 
prescribed  by  §  353  of  the  code  of  procedure,  and  it  is  neces- 
sary that  he  state  therein  the  grounds  upon  which  the  appeal 
is  founded ;  but  as  the  appellate  court,  in  such  cases,  cannot 
pass  upon  any  questions  suggested  by  the  grounds  of  appeal, 
but  must  proceed  to  a  new  trial  of  the  action,  whether  they 
€an  be  sustained  or  not,  there  can  be  no  reason  for  requiring 
particularity  in  their  statement ;  and  an  allegation  that  the 
judgment  was  against  law  and  evidence  is  therefore,  on  an 
appeal  in  such  cases,  a  sufficient  compliance  with  the  require- 
ment that  the  grounds  of  appeal  shall  be  stated  in  the  notice. 

The  motion  for  nonsuit  in  the  county  court  on  the  grounds 
that  the  plaintiffs  had  sued  as  individuals  and  not  as  com- 
missioners of  highways,  and  that  the  complaint  does  not 
aver  that  the  plaintiffs  are  commissioners,  was  properly  denied. 
It  was  founded  upon  an  alleged  inaccuracy  in  the  complaint, 
and  the  objection  should  have  been  made  in  the  justice's 
•court,  where  if  necessary  the  complaint  might  have  been 
amended.  Applying  the  rules  that  pleadings  in  justices' 
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courts  are  to  be  liberally  construed  and  are  not  required  tc 
be  in  any  particular  form,  but  are  sufficiently  definite  if  they 
are  such  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended  ;  it  will  be  found  that  the  complaint 
is  not  open  to  this  objection. 

The  words  "commissioners  of  highways"  are  affixed  to 
the  names  of  the  plaintiffs  in  the  title.  It  is  true  that  this 
is  merely  " descriptio  personarum,"  and  following  the  author- 
ity of  Gould  v.  Glass,  (19  Barb.  179,)  the  complaint  would 
be  bad  if  it  did  not,  in  addition  to  this,  contain  an  averment 
that  the  plaintiffs  were  commissioners  of  highways.  In  this 
complaint,  however,  the  title  gives  the  names  of  the  plaintiffs, 
with  this  description  of  them  as  commissioners  of  highways, 
and  in  the  body  of  the  complaint  it  is  averred  that  "the 
plaintiffs,  commissioners  of  highways,  complain."  This  suf- 
ficiently indicates  the  character  in  which  they  complain,  and 
shows  that  the  claim  is  made  by  them  as  officers,  and  not  as 
individuals.  The  case  is  distinguished  from  that  of  Gould 
v.  Glass,  as  there  were  no  words  in  the  body  of  the  complaint 
in  that  case  indicating  that  the  plaintiffs  sued  in  their  official 
capacity. 

The  principal  question  presented  on  the  appeal  is  as  to  the 
•right  of  commissioners  of  highways  to  claim  from  an  overseer, 
before  his  accounting  at  the  end  of  the  year,  commutation 
money  received  by  him  from  a  corporation  whose  principal 
office  is  not  situated  in  their  town. 

An  overseer  of  highways  ha&  a  right  to  apply  and  expend 
all  commutation  moneys  received  from  individuals  residing 
in  his  district  in  the  improvement  of  the  roads  and  bridges 
in  that  district ;  for  the  statute  directs  that  it  be  expended 
there ;  but  he  has  no  right,  without  authority  from  the  com- 
missioners, to  expend  any  part  of  the  commutation  money 
received  from  moneyed  or  stock  corporations ;  for  the  com- 
missioners are  given  control  over  such  money,  and  may 
expend  it  in  any  district  in  the  town.  The  law  intends  that 
they  shall  exercise  their  judgment  and  discretion  as  to  its 
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application,  and  this  could  not  bo  done  if  the  overseer  who 
receives  it  should  be  allowed  to  expend  it  in  his  district  with- 
out authority  from  them.  It  is  to  provide  against  this  that 
the  statute  authorizes  the  commissioners  to  demand  and 
receive  it  from  any  overseer  to  whom  it  may  have  been  paid 
(Laws  of  1837,  ch.  431,  §  3.) 

The  money  may  be  paid  in  the  first  instance  to  one  of  the 
commissioners ;  if  it  is  paid  to  an  overseer  he  receives  it  for 
them,  and  it  is  his  duty  to  pay  it  over  to  them.  Failing  to 
perform  this  duty  they  are  entitled  to  demand  it,  and  the 
demand  in  this  case  we  think  was  sufficiently  proved. 

It  is  said  that  the  commissioners  assessed  the  real  estate 
belonging  to  the  Hudson  River  Bail  Road  Company,  lying 
in  the  district,  as  lands  of  non-residents ;  and  therefore  that 
§  3,  of  ch.  431  of  Laws  of  1837  does  not  apply  to  the  com- 
mutation moneys  received  from  them,  but  that  under  1  R,  S. 
509,  §  35,  it  must  be  applied  by  the  overseer  to  the  improve- 
ment of  the  roads  in  his  district.  Some  force  is  given  to  this 
suggestion  by  the  fact  that  the  entry  in  the  list  made  by  the 
commissioners  and  by  them  delivered  i,o  the  overseers  is  as 
follows:  "H.  R.  R.  Road  273."  It  is  conceded  that  the 
initial  letters  and  the  word  "road"  are  to  read  as  the  " Hud- 
son River  rail  road."  This  is  not  the  legal  name  of  the 
corporation,  but  it  is  one  often  employed  to  designate  it ; 
and  that  it  was  used  by  the  commissioners  with  that  inten- 
tion, rather  than  as  a  description  of  the  land  of  the  company, 
designing  to  assess  it  as  the  lands  of  non-residents,  is  appa- 
rent from  the  fact  that  it  is  not  such  a  description  of  non- 
resident land  as  by  law  they  are  required  to  give.  (1  JR.  S. 
506,  §§  22,  24.)  Moreover,  it  was  the  duty  of  the  commis- 
sioners, in  making  the  estimate  and  assessment  of  the  residue 
of  the  highway  labor  to  be  performed  in  their  town,  after 
assessing  at  least  one  day's  labor  upon  each  male  inhabitant 
above  the  age  of  twenty-one  years,  "to  include  among  the 
inhabitants  of  such  town,  among  whom  such  residue  was  to 
be  apportioned,  all  moneyed  or  stock  corporations  which 
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appeared  on  the  last  assessment  roll  of  their  town  to  have 
been  assessed  therein ;"  and  the  Hudson  River  Rail  Road 
Company  was  one  of  the  corporations  which  so  appeared. 

The  case  decided  in  this  district,  (The  People  ex  rel.  Tht 
Hudson  River  Bail  Road  Company  v.  Pierce,  31  Barb. 
138,)  cited  by  the  appellant  as  authority  that  the  commis- 
sioners are  to  be  guided  in  their  assessment  by  the  manner 
in  which  the  assessors  had  made  their  assessment,  is  equally 
authoritative  to  the  point  that  the  commissioners  must  assess 
all  moneyed  and  stock  corporations,  which  they  find  assessed 
on  the  last  assessment  roll  of  the  town,  as  inhabitants  thereof, 
without  regard  to  the  place  of  their  actual  legal  residence. 
It  does  not  appear  from  the  assessment  roll  that  the  lands 
of  the  Hudson  River  Rail  Road  Company  were  assessed  as 
lands  of  non-residents.  Such  lands  are  to  be  assessed  by 
description,  and  not  in  the  name  of  the  owner ;  and  the 
quantity  contained  in  each  lot  is  to  be  stated ;  and  although 
the  assessment  is  not  in  all  respects  such  as  is  required  to  be 
made  of  the  land  of  residents,  it  more  nearly  resembles  that 
than  an  assessment  of  non-resident  lands. 

Nothing  can  be  presumed  from  the  position  of  the  assess- 
ment on  the  roll,  for  it  is  neither  among  the  assessments  of 
residents  nor  among  those  of  non-residents,  but  follows  both. 

We  find  no  error  in  the  proceedings  in  the  county  court 
which  will  authorize  a  reversal  of  the  judgment. 

The  judgment  of  the  county  court  should  be  affirmed  with 
costs. 

[OBANOB  GENERAL  TEEM,  October  1,  1863.  Brown,  Scrugham  and  Lott, 
Justices.] 
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Where  a  party,  having  obtained  permission  from  a  municipal  corporation  to 
lay  gas  pipes  in  a  street,  makes  a  contract  with  another  person  to  do  the 
work,  he  is  liable  for  the  negligence  of  the  servants  of  the  latter,  in  conse- 
quence of  which  an  injury  is  sustained  by  an  individual. 

It  is  the  duty  of  such  party  to  restore  the  street  to  a  condition  of  safety  to 
passengers  over  it  ;  and  he  cannot  avoid  the  consequences  of  a  failure  to 
do  so,  by  showing  that  he  contracted  with  others  to  perform  his  duty 
for  him. 


action  was  brought  to  recover  damages  for  the  loss  of 
1  the  plaintiff's  horse,  the  injury  to  his  cart,  injury  to  him- 
self personally,  and  the  charges  for  medical  attendance,  &c. 
occasioned  by  the  neglect  of  the  defendant  to  refill  in  a  proper 
manner  a  trench  which  he  had  ordered  to  be  dug,  in  Harrison 
street,  in  the  city  of  Brooklyn.  On  the  trial  the  defendant's 
counsel  moved  to  dismiss  the  complaint  upon  the  ground  that 
upon  the  facts  proved  the  defendant  was  not  liable  in  the 
action.  The  court  denied  the  motion,  and  the  counsel  for 
the  defendant  excepted.  The  justice  then  submitted  the  facts 
to  the  jury,  who  rendered  a  verdict  for  the  plaintiff  in  the 
sum  of  $200.  The  defendant  appealed,  and  moved  for  a  new 
trial,  upon  the  exceptions.  The  facts  appear  in  the  opinion. 

J.  W.  Gilbert,  for  the  appellant. 
S.  Sanxay,  for  the  respondent. 

By  the  Court,  SCRUGHAM,  J.  Prima  facie  the  person  at 
whose  instance  and  for  whose  use  and  benefit  work  is  done  is 
liable  for  all  injuries  to  third  parties  resulting  from  the  negli- 
gence or  unskillfulness  of  those  executing  the  work,  upon  the 
principle  that  "  qui  facit  per  alium  facit  per  se,"  from 
which  the  rule  of  "  respondeat  superior"  arises.  But  this 
rule  does  not  apply,  and  the  liability  does  not  exist,  where 
it  can  be  shown  that  those  engaged  in  executing  the  work 
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and  by  whose  carelessness  or  want  of  skill  the  injury  waa 
occasioned  are  not  the  servants  or  subordinates  of  him  for 
whose  use  and  benefit  the  work  is  being  performed,  but  are 
acting  under  a  contract  or  employment  which  leaves  the  con- 
tractor or  employee  free  to  exercise  his  own  judgment  as  to 
the  means  and  assistants  to  be  employed  in  accomplishing 
the  work,  without  being  subject  to  control  in  these  respects 
by  the  party  for  whom  the  work  is  being  done. 

To  establish  this  it  is  always  necessary  to  show  the  terms 
of  the  contract  with  sufficient  particularity  to  enable  the  court 
to  determine  whether  the  employment  was  of  this  independent 
character. 

In  this  case  the  defendant  had  obtained  permission  from 
the  proper  authorities  of  the  city  of  Brooklyn  to  lay  gas  pipes 
in  Harrison  street ;  a  trench  had  been  dug,  the  pipes  laid,  the 
trench  refilled,  the  street  repaved  and  apparently  restored  to 
its  previous  safe  condition ;  but  in  consequence  of  a  failure 
properly  to  ram  or  pack  the  earth  with  which  the  trench  was 
refilled  it  settled  under  the  pavement,  which  gave  way  under 
the  weight  of  the  plaintiff  and  his  horse,  and  the  injury  re- 
sulted which  is  the  cause  of  this  action. 

When  the  plaintiff  rested  his  case  and  the  defendant  first 
moved  to  dismiss  the  complaint,  the  evidence  was  that  the 
work  had  been  done  by  the  defendant,  and  that  one  Blood- 
good  was,  in  the  language  of  one  of  the  witnesses,  "  controller 
for  the  company  about  this  work."  But  the  defendant  after- 
wards proved  that  the  pipes  were  laid  by  Messrs.  Libby  & 
Bloodgood,  who  had  a  contract  with  the  company  to  lay  them. 
No  evidence  was  given  of  the  terms  of  this  contract,  and  with- 
out it  it  is  no  more  proper  to  assume  that  it  required  the  work 
to  be  done  in  a  manner  different  from  that  of  its  actual  per- 
formance, or  that  it  gave  the  contractor  such  an  independent 
employment  as  I  have  indicated,  than  that  it  stipulated  for 
the  work  to  be  done  under  the  immediate  supervision  and 
direction  of  the  defendants,  by  means  and  workmen  to  be 
selected  or  approved  by  them ;  in  which  case  the  defendants 
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would  be  liable  for  the  negligence  of  those  who  were  actually 
engaged  in  the  work.  But  in  the  case  under  consideration 
the  defendants  cannot  escape  responsibility  by  showing  that 
the  work  was  done  under  an  independent  contract  or  em- 
ployment ;  for  the  plaintiff's  right  to  recover  arises  out  of  their 
obligation  to  restore  the  street  to  a  safe  condition. 

It  does  not  appear  whether  the  permission  given  by  the 
common  council  of  Brooklyn  to  the  defendants  to  lay  their 
pipes  in  the  streets  was  accompanied  with  a  condition  to  this 
effect ;  but  their  obligation  to  restore  the  street  to  a  safe  con- 
dition is  nevertheless  perfect,  for  by  failing  to  do  so,  after 
having  by  their  act  rendered  the  use  of  the  highway  hazard- 
ous, they  would  be  guilty  of  nuisance.  (Dygert  v.  Schenck, 
23  Wend,  446.  Harlow  v.  Humiston,  6  Cowen,  189.  Lan- 
ding v.  Smith,  8  id.  152.  Congreve  v.  Smith,  18  New  York 
Rep.  79.)  They  would  not  be  less  guilty  because  of  having 
received  the  permission  of  the  common  council  to  lay  their 
pipes  in  the  streets. 

The  work  rendered  it  necessary  that  a  part  of  the  pavement 
of  the  city  should  be  disturbed,  and  one  of  its  streets  partially 
obstructed,  and  as  the  pavements  and  streets  of  the  city  are 
under  the  control  of  the  corporation,  the  defendants  could 
not  interfere  with  them  without  the  consent  of  its  officers. 
The  only  effect  of  th«  permission  was  to  render  it  lawful  for 
them  to  do  so  so  far  as  the  corporation  was  concerned ;  as  to 
all  others  they  undertook  the  work  at  their  peril. 

It  was  their  duty  to  restore  the  street  to  a  condition  of 
safety  to  passengers  over  it ;  and  they  cannot  avoid  the  con- 
sequences of  a  failure  to  do  so  by  showing  that  they  con- 
tracted with  others  to  perform  their  duty  for  them. 

Judgment  should  be  entered  on  the  verdict. 

[KINGS  GENERAL  TERM,  December  18,  1863.  Brown,  Scruffha*  and  Lott, 
Justices.] 
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under  a  general,  or  even  a  gratuitous,  bailment  is  sufficient  evi- 
dence of  title  to  enable  the  bailee  to  maintain  trover  against  a  stranger  who 
intermeddles  with  the  property. 

The  defendant,  under  pretense  that  he  wanted  the  plaintiff  to  do  his  threshing, 
induced  him  to  move  his  threshing  machine  into  the  defendant's  barn.  He 
then  claimed  the  wheels  upon  which  it  was  transported,  but  which  belonged 
to  a  wagon  that  the  plaintiff  had  borrowed  for  the  season,  to  use  with  the 
machine.  The  jury  having  found  against  his  right  to  detain  the  wheels ; 
held  that  he  was  guilty  of  a  conversion  of  the  machine,  as  well  as  of  the 
wheels.  MULLIN,  J.  dissented. 

The  wrongful  detention  of  the  wheels  brought  upon  the  plaintiff  a  charge  in 
respect  to  the  machine ;  for  it  compelled  him  to  leave  it  at  the  defend- 
ant's barn  until  he  could  procure  other  wheels  to  take  it  away.  This,  of 
itself,  was  a  conversion  of  the  machine.  Per  MORGAN,  J. 

ACTION  to  recover  the  value  of  a  threshing  machine  and 
one  set  of  two  horse  wagon  wheels.  It  was  tried  before 
ALLEN,  J.  at  the  Onondaga  circuit,  in  May,  1863.  The  plain- 
tiff gave^evidenceat  the  trial  tending  to  prove  that  he  bought 
a  threshing  machine  of  Seymour  Glass,  in  August,  1862,  and 
at  the  same  time  borrowed  of  Glass  his  wagon  wheels,  which 
were  in  use  with  the  machine ;  Glass  telling  him  he  could 
have  the  use  of  the  wheels  until  after  the  season  of  threshing, 
if  the  plaintiff  would  buy  the  machine.  The  wheels  were  to 
be  taken  to  the  defendant's  after  the  season  was  over,  and  left 
there  for  Glass,  who  was  the  son-in-law  of  the  defendant. 
The  plaintiff  made  arrangements  to  thresh  for  the  defendant, 
and  went  there  with  the  machine  for  that  purpose.  The  de- 
fendant claimed  that  the  bargain  was  that  the  wheels  went 
only  as  long  as  Wheeler,  (a  hired  man,)  went,  and  Wheeler 
had  been  discharged.  Considerable  evidence  was  given  on 
both  sides,  as  to  the  terms  of  the  agreement  between  Glass 
and  the  plaintiff,  as  to  how  long  the  plaintiff  was  to  have  the 
use  of  the  wheels. 

Doran  Sayles  testified  as  follows:  "I  was  at  the  defend- 
ant's barn,  backed  the  machine  into  the  barn.  I  worked  for 
the  plaintiff  and  brought  the  machine  there.  Put  out  the 
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team  and  fixed  to  go  to  work.  Defendant  put  the  post  in. 
Defendant  said  we  could  not  thresh  for  him  and  might  go 
away.  He  said  I  could  not  take  the  wheels,  but  we  might 
take  the  machine.  He  said  the  wheels  quit  when  Wheeler 
quit.  Could  use  other  wheels  if  the  right  length  of  hub. 
Those  wheels  not  made  for  the  machine  but  for  another  wagon. 
Defendant  said  I  could  take  away  all  but  the  wheels.  He 
said  the  wheels  were  to  go  only  as  long  as  Wheeler  went."  The 
defendant  testified  that  he  was  father-in-law  of  Glass,  and 
that  Glass  told  him  that  he  had  sold  the  machine  to  the 
plaintiff,  and  that  the  plaintiff  was  to  use  the  wheels  as  long 
as  Wheeler  remained  in  the  plaintiff's  employ  in  charge  of 
them.  He  then  proceeded  as  follows :  "  When  they  came 
with  the  machine  I  told  them  where  to  put  it ;  I  put  the  stud 
in ;  told  them  they  could  not  thresh  for  me.  I  said  I  had 
got  the  wheels  in  my  possession.  I  said  I  would  take  charge 
of  my  property  and  the  property  of  Glass,  as  Glass  had  told 
me.  I  told  them  they  could  have  the  machine  and  all  that 
belonged  to  it,  but  they  could  not  have  the  wheels." 

At  the  close  of  the  evidence,  the  judge  charged  the  jury 
that  if  the  plaintiff  was  entitled  to  the  wheels  during  the 
threshing  season,  to  be  used  with  the  machine,  and  they  were 
necessary  to  the  machine  and  to  its  use,  and  the  defendant 
by  artifice  got  the  machine  with  the  wheels  into  his  possession 
and  within  his  power,  and  then  prevented  the  plaintiff  from 
taking  the  machine  off  with  the  wheels,  the  defendant  was 
liable  as  for  a  conversion  of  the  machine.  The  defendant 
excepted,  and  requested  the  court  to  charge  that  upon  the 
evidence  in  this  case  the  plaintiff  could  only  recover  for  the 
value  of  the  wheels.  The  court  refused  so  to  charge,  and  the 
defendant  excepted.  The  jury  found  a  verdict  for  the  plain- 
tiff, for  the  value  of  the  wheels  and  the  machine. 

Judgment  having  been  entered  up  for  the  plaintiff,  in  pur- 
suance of  the  verdict,  the  defendant  appealed  to  the  general 
term. 
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D.  Pratt,  for  the  appellant. 

» -  - 
Charles  Andrews,  for  the  respondent. 

MORGAN,  J.  The  evidence  fully  justified  the  jury  in  coming 
to  the  conclusion  that  the  plaintiff  was  entitled  to  the  use  of  the 
wheels  at  the  time  of  the  alleged  conversion  of  the  threshing 
machine  by  the  defendant ;  and  the  question  was  fairly  sub- 
mitted to  them  by  the  judge.  Assuming  this  fact  therefore 
as  sufficiently  established,  the  only  question  that  remains  to 
be  considered  is,  whether  the  conversion  of  the  wheels  was  a 
conversion  of  the  threshing  machine ;  for  it  is  too  well  settled 
to  admit  of  question  that  possession  under  &  general  bailment, 
or  even  a  gratuitous  bailment,  is  sufficient  evidence  of  title  to 
entitle  the  bailee  to  maintain  an  action  of  trover  against  a 
stranger  who  intermeddles  with  the  property.  (Burton  v. 
Hough,  6  Mod.  334.  Roberts  v.  Wyatt,  2  Taunt.  268. 
Saunders  on  PL  and  Ev.  1151.)  This  being  so,  it  necessarily 
follows  that  the  defendant  was  guilty  of  a  conversion  of  the 
wheels.  The  learned  judge  charged  the  jury  that  if  the  plain- 
tiff was  entitled  to  the  wheels  during  the  threshing  season,  to 
be  used  with  the  machine,  and  they  were  necessary  to  the 
machine  and  to  its  use,  and  the  defendant  by  artifice  got  the 
machine  with  the  wheels  into  his  possession  and  within  his 
power,  and  then  prevented  the  plaintiff  from  taking  the  ma- 
chine off  with  the  wheels,  the  defendant  was  liable  as  for  a 
conversion  of  the  machine.  To  this  proposition  there  was  an 
exception.  The  defendant's  counsel  then  requested  the  judge 
to  charge  the  jury  that  upon  the  evidence  in  this  case,  the 
plaintiff  could  only  recover  for  the  value  of  the  wheels.  The 
judge  declined  so  to  charge,  and  the  defendant's  counsel  ex- 
cepted.  It  will  be  necessary,  therefore,  to  examine  the  evi- 
dence in  order  to  dispose  of  these  exceptions. 

The  plaintiff  owned  the  threshing  machine,  and  borrowed 
the  wheels  of  one  Glass  to  transport  it  from  place  to  place. 
The  wheels  belonged  to  a  wagon  and  not  to  the  threshing 
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machine,  but  were  necessary  in  order  to  move  the  machine 
from  place  to  place.  The  defendant  was  the  father-in-law 
of  Glass,  and  the  wheels  were  to  be  left  with  him  after  the 
season  for  threshing  was  over.  The  defendant  sent  for  the 
plaintiff  to  do  his  threshing,  and  after  the  machine  was  drawn, 
upon  these  wheels,  into  his  barn,  he  notified  the  plaintiff  that 
he  did  not  want  him  to  do  his  threshing,  and  that  he  should 
keep  the  wheels  for  his  son-in-law,  but  that  the  plaintiff 
might  take  away  his  machine  without  the  wheels.  The  pre- 
tense was,  that  Glass  had  only  loaned  the  wheels  so  long  as 
one  Wheeler  should  continue  in  charge  of  the  machine,  and 
that  the  plaintiff  had  discharged  him  before  this  time. 
(This  pretense  was  negatived  by  the  verdict  of  the  jury.) 
The  plaintiff  was  therefore  under  the  necessity  of  leaving  his 
machine  on  the  defendant's  premises  until  he  could  procure 
other  wheels  to  carry  it  away.  Instead  of  doing  so,  he 
brought  this  action  to  recover  its  value. 

It  is  argued  by  the  defendant's  counsel  that  this  was  not  a 
conversion  of  the  threshing  machine,  but  at  most  it  was  only 
?.  conversion  of  the  wheels ;  and  he  cites  authorities  to  show 
that  the  plaintiff  must  prove  that  the  defendant  wrongfully 
converted  the  machine,  before  he  can  recover  its  value.  While 
these  authorities  doubtless  prove  the  proposition  for  which 
they  are  cited,  they  fail  to  show  that  the  wrongful  detention 
of  the  wheels  was  not  also  a  wrongful  detention  of  the  thresh- 
ing machine.  It  was  said  by  Holt,  Ch.  J.  in  Baldwin  v. 
Cole,  (6  Mod.  212,)  that  whoever  detains  another  man's  goods, 
without  cause,  takes  upon  himself  the  right  of  disposing  of 
them.  And  this  is  cited  with  approbation  in  the  elementary 
books  as  sufficient  evidence  of  conversion.  (Saunders  on 
PL  and  Ev.  1158.)  The  wrongful  detention  of  the  wheels 
brought  a  charge  upon  the  plaintiff  in  respect  to  the  threshing 
machine :  for  it  compelled  him  to  leave  it  there  until  he  could 
procure  other  wheels  to  take  it  away.  This  of  itself  was  a 
conversion,  according  to  the  case  of  Syeds  v.  Hay,  (4  Durn. 
&  East,  260.)  The  intent  of  the  defendant,  not  to  deprive 
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the  plaintiff  of  the  machine,  but  only  of  the  wheels,  is  imma- 
terial ;  for  though  the  defendant  acted  under  a  supposition 
that  he  was  justified  in  what  he  did,  he  will  be  equally  liable. 
(4  M.  &  S.  260.  Saunders  on  PL  and  Ev.  1158.)  It  having 
been  established  by  the  verdict  of  the  jury  that  the  defendant 
had  no  right  to  detain  the  wheels,  the  charge  of  the  judge 
was  more  favorable  to  the  defendant  than  he  had  a  right  to 
claim ;  for  the  action  was  sustained  without  reference  to  the 
deception  practiced  by  him  to  obtain  possession  of  the  prop- 
erty. It  is  unquestionably  a  conversion  for  a  man  wrongfully 
to  stop  a  wagon  on  the  highway,  or  to  detain  it  before  his 
own  door,  by  taking  off  a  wheel,  under  pretense  that  he  or 
somebody  else  has  a  right  to  it.  So,  if  he  wrongfully  detaches 
a  horse  from  a  wagon  and  takes  the  horse  away,  but  leaves 
the  wagon  at  a  place  where  it  will  bring  an  additional  charge 
upon  the  plaintiff,  it  is  undoubtedly  a  conversion  of  both. 
However  temporary  the  conversion  may  have  been,  it  will 
suffice  to  render  the  defendant  liable,  (Saunders  on  PL  and 
Ev.  1156,)  for  a  conversion  that  has  once  taken  place  cannot 
be  cured.  (Id.) 

In  my  opinion  the  conversion  was  proved  by  the  wrongful 
detention  of  the  wheels,  under  the  circumstances  disclosed  in 
the  evidence,  without  regard  to  the  artifice  practiced  by  the 
defendant  to  get  the  property  into  his  possession.  But  the 
judge  alluded  to  that  in  his  charge,  as  one  of  the  elements  to 
make  out  a  conversion  of  the  property  in  this  case ;  and  as 
there  was  evidence  from  which  the  jury  had  a  right  to  infer 
that  the  defendant  was  guilty  of  fraud  in  obtaining  the  pos- 
session, it  may  be  well  to  remark  that  this  was  proper  evidence 
to  be  submitted  to  the  jury,  although  not  necessary  to  estab- 
lish the  conversion  in  this  particular  case.  It  is  unnecessary 
to  decide  whether  the  defendant  would  be  held  guilty  of  a 
conversion  upon  such  evidence  alone.  (See  Saunders  on  PI. 
and  Ev.  1157,  citing  7  Taunton,  59;lB.dC.  514.) 

In  any  view  of  the  case,  there  was  but  one  question  neces- 
sary to  be  submitted  to  the  jury,  and  about  which  there  could 
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be  any  dispute ;  and  that  was  whether  the  bailment  was  ter- 
minated when  the  defendant  took  possession  of  the  wheels. 
That  was  fairly  submitted,  and  the  jury  having  found  against 
the  defendant  on  that  point,  there  was  nothing  left  upon 
which  he  could  claim  a  verdict. 

The  exceptions  must  be  overruled,  and  the  judgment 
affirmed. 

ALLEN,  J.  There  was  evidence  from  the  defendant  him- 
self that  he  induced  the  plaintiff  to  take  the  machine  to  his 
house  under  the  pretense  that  he  wanted  him  to  do  his 
threshing,  solely  for  the  purpose  of  getting  the  wheels  upon 
his  premises  and  under  his  control  and  retaining  them  in  his 
possession,  and  depriving  the  plaintiff  of  their  use,  and  that 
having  gotten  the  machine,  on  the  wheels,  in  his  barn,  he  did 
claim  and  exercise  the  right  to  retain  the  wheels  as  the  prop- 
erty of  Glass.  This,  as  to  the  wheels,  was  such  an  act  of 
dominion  and  control  in  hostility  to  the  claim  of  the  plaintiff, 
acconij  anied  as  it  was  with  a  refusal  to  suffer  the  plaintiff  to 
take  the  wheels  or  use  them  for  any  purpose,  as  to  lay  the 

foundation  for  an  action  of  trover,  if  the  plaintiff,  either  as 

f  •*•  . 

general  or  special  owner,  was  entitled  to  the  possession  of 
them.  (Fouldes  v.  frilloughby,  8  Mee.  &  Wels.  540.)  This 
is  not  disputed  by  the  defendant.  There  was  evidence  for 
the  jury  that  the  plaintiff  had  the  right  to  the  use  of  the 
wheels  with  the  machine  till  he  got  through  threshing,  that 
fall;  that  he  had  paid  $1*75  "  for  the  machine,  horse  power, 
belts,  saw  and  use  of  wheels,"  and  the  verdict  of  the  jury 
sustains  the  claim  of  the  plaintiff,  to  this  extent.  Threshing 
machines  are  used  by  and  made  profitable  to  the  owners  by 
being  taken  from  place  to  place  wherever  employment  in 
threshing  is  tendered  and  can  be  had ;  and  they  are  placed 
and  remain  on  wheels  while  being  used,  and  this  is  for  the 
convenience  of  threshing  and  transporting.  This  is  the  tes- 
timony of  the  defendant's  witness  or  principal,  Glass.  The 
evidence  also  was  that  these  wheels  were  not  made  for  and 
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did  not  belong  to  the  machine,  but  were  a  part  of  a  wagon 
owned  by  Glass,  but  they  fitted  the  machine  and  were  used 
with  it,  and  pro  hac  vice,  constituted  a  part  of  it.  It  was 
also  proved  that  any  other  wheels  with  hubs  of  the  right 
length  would  have  answered  equally  well.  This  is  only  say- 
ing what  would  be  true  of  any  vehicle  used  with  wheels,  that 
any  wheels  that  will  fit  the  axle  will  answer  all  the  purposes 
of  those  designed  and  made  for  it.  The  same  is  true  of 
the  different  parts  of  any,  even  the  most  complicated,  ma- 
chinery. Still  it  would  not,  I  think,  be  any  defense  to  an 
action  of  trover  for  a  wagon,  that  although  the  defendant 
had  wrongfully  taken  and  converted  the  wheels,  the  in- 
jured party  could  fit  other  wheels  to  it.  It  would  be  the  ex- 
ercise of  dominion  over  a  constituent  part  of  an  entire  thing, 
which,  as  it  deprived  the  owner  of  the  use  and  enjoyment  of 
the  whole,  would  subject  the  wrongdoer  to  the  same  action 
for  the  whole  which  would  lie  for  the  part  over  which  he  ex- 
ercised dominion. 

Here  the  plaintiff  could  only  possess  himself  of  his  machine 
and  remove  it  from  the  defendant's  premises  and  possession 
by  incurring  an  expense  and  after  a  delay  and  loss  of  time  to 
which  the  defendant  could  not  by  his  wrongful  act  subject 
him.  The  defendant  cannot  ask  the  plaintiff,  in  order  to  re- 
lieve him  from  the  consequences  of  his  wrongful  act,  to  step 
aside  or  incur  a  shilling  of  expense.  The  plaintiff  may  test 
his  right  to  the  property  in  the  condition  in  which  the  de- 
fendant has  placed  it. 

The  case  is  within  the  principle  laid  down  by  Buller,  J.  in 
the  case  of  Syeds  v.  Hay,  (4  T.  R.  260.)  Landing  goods 
upon  a  wharf,  against  the  orders  of  the  owner,  by  reason 
whereof  the  latter  was  subjected  to  the  payment  of  a  wharf 
age  duty,  was  held  to  give  an  action  of  trover  against  the 
captain  so  landing  them.  Buller,  .J.  in  illustrating  the  sub 
ject  says:  "If  one  man  who  is  intrusted  with  the  goods  of 
another  puts  them  into  the  hands  of  a  third  person,  contrary 
to  orders,  it  is  a  conversion.  If  a  person  take  my  horse  to 
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ride  and  leave  him  at  an  inn,  that  is  a  conversion  ;  for  though 
I  may  have  the  horse,  on  sending  for  him  and  paying  for  the 
keeping  of  him,  yet  it  brings  charges  on  me."  So  here,  upon 
the  finding  of  the  jury,  the  plaintiff,  to  regain  possession  of 
his  machine,  was  wrongfully  put  to  the  expense  of  getting 
other  wheels.  (And  see  Murray  v.  Burling,  10  John.  172 ; 
and  Farrar  v.  Chaujfetete,  5  Denio,  527.)  The  case  was 
carefully  submitted  to  the  jury  under  the  charge  that  the 
plaintiff  could  only  recover  in  case  he  was  entitled  to  the 
wheels,  and  that  they  were  necessary  to  its  use,  and  the  de- 
fendant, by  artifice,  got  the  machine  with  the  wheels  into  his 
possession  and  then  prevented  the  plaintiff  from  taking  the 
machine  with  the  wheels.  The  charge  was  as  favorable  to 
the  defendant  as  he  could  ask.  It  was,  in  the  language  of 
Lord  Abinger,  C.  B.  in  Fouldes  v.  Willoughby,  (supra,)  "ex- 
ercising over  the  property  (machine  and  wheels)  a  right  in- 
consistent with  and  adverse  to  the  rights  which  the  plaintiff 
had  in  it,"  the  absence  of  which,  in  the  case  cited,  led  to  the 
decision  in  that  case. 

The  judgment  should  be  affirmed. 


BACON,  J.  concurred. 
MULLIN,  J.  dissented. 


Judgment  affirmed. 


[ONONDAGA  GENERAL  TERM,  December  22,  1863.    Allen,  Mttllin,  Morgan 
and  Bacon,  Justices.] 


KELLER  &  LYON  vs.  PHILIPS. 

Where  one  has  been  expressly  forbidden  by  a  husband  to  give  credit  to  his 
wife,  in  order  to  render  the  husband  liable  for  subsequent  supplies,  it  is 
incumbent  on  the  parties  so  forbidden  to  show  affirmatively  that  the  hus- 
band did  not  supply  his  wife  with  necessaries  suitable  to  her  condition  iu 
life.  BOCKES,  J.  dissented. 
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The  authority  of  a  wife  to  make  her  husband  liable  for  necessaries  for  her, 
proceeds  not  from  her  power  to  make  contracts  to  bind  him,  but  from  a 
license  from  him,  to  be  presumed  from  the  fact  of  cohabitation. 

But  if  the  husband  has  solemnly  declared  his  dissent  to  the  giving  of  credit 
to  his  wife,  there  is  no  longer  room  for  presumption,  and  any  one  who  after- 
wards trusts  her,  with  notice  of  such  dissent,  trusts  her  at  his  peril,  and 
takes  upon  himself  the  risk  and  onus  of  proving  the  husband's  failure  to 
supply  his  wife  with  suitable  necessaries. 

THIS  action  was  commenced  in  a  justice's  court.     The 
plaintiff  obtained  a  judgment  there  for  $100  and  costs. 
The  case  was  appealed  to  the  county  court,  where  the  judg- 
ment was  affirmed,  and  from  that  court  an  appeal  was  taken 
to  this. 

The  plaintiffs  are  merchants,  doing  business  at  Fort  Plain, 
Montgomery  county,  and  their  complaint  is  on  a  bill  of  goods 
sold  to  the  wife  and  children  of  the  defendant.  The  defense 
set  up  in  the  answer  is  that  before  the  sale  and  delivery  of 
the  goods  in  question,  the  defendant  notified  the  plaintiffs 
and  forbade  them  to  sell  to  his  wife  and  family,  goods  oil 
credit.  The  cause  was  tried  by  a  jury.  There  were  various 
exceptions  taken  to  the  ruling  of  the  justice  on  the  trial, 
which,  with  all  other  facts  necessary  to  be  stated,  will  suffi- 
ciently appear  in  the  opinion. 

J.  E.  Dewey,  for  the  plaintiff. 
A.  Lewis,  for  the  defendant. 

By  the  Court,  POTTER,  J.  The  county  judge  has  furnished 
us  no  aid  by  his  examination  of  the  case,  having  written  no 
opinion,  merely  saying,  upon  the  case,  "  Affirmed."  We  are 
therefore  to  look  at  the  case  as  if  the  review  was  direct  from 

• 

the  justice's  court.  The  complaints  of  error  in  the  trial,  be- 
sides that  of  the  verdict  being  against  law  and  evidence,  consist 
principally  in  the  rulings  of  the  justice  on  the  trial,  and  as  to 
the  onus  of  the  proof.  The  correctness  or  otherwise  of  these 
rulings  will  more  clearly  be  seen,  if  we  first  examine  what 
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the  law  is  upon  the  principal  question  on  the  merits  of  the  case. 
There  is  very  little  if  any  of  conflict  upon  the  law,  relating  to 
this  case,  either  in  elemental  or  adjudicated  authority.  I  think 
there  is  no  doubt  that  while  husband  and  wife  live  and 
cohabit  together,  which  is  this  case,  the  wife  has  implied 
authority  from  the  husband  to  supply  herself  with  necessaries 
of  food  and  clothing  suitable  to  his  station  in  life.  If  the 
husband  fail  in  that  duty,  the  law  regards  it  as  a  proper  ne- 

•  cessity  that  she  should  have  the  power  to  bind  him  in  this 
respect.     This  implication  will  entitle  the  party  supplying 
the  necessaries  to  recover  their  value  from  the  husband,  in 
the  face  of  the  most  positive  evidence,  not  only  of  a  want  of 
express  authority,  but  of  a  refusal  to  give  authority ;  or  of  a 
refusal  on  his  part  to  provide  her  writh  such  necessaries. 
(Bright  on  Husband  and  Wife,  6  to  9.     Bell  on  the  Law  of 
Property ',  21,  22.)     But  in  order  to  maintain  an  action  for 
necessaries,  the  onus  lies  upon  the  party  supplying  them  to 
show  that  the  wife  was  in  a  condition  which  rendered  the 
supply  necessary ;  and  where  a  party  has  been  expressly  for- 
bidden to  give  credit  to  a  wife,  in  order  to  render  the  husband 
liable  for  subsequent  supplies,  it  is  incumbent  on    the  party 
so   forbidden   to   show   affirmatively   and   clearly,  that  the 
husband  did  not  supply  her  with  necessaries  suitable  to  her 
•condition   in  life.     (Mott  v.  Comstock,  8   Wend.  545,  and 
vases  there  cited.     Kimball  v.  Keyes,  11  id.  34.)     Originally, 
the  wife  has  no  power  to  make  her  husband  liable  for  her 
contracts  of  any  kind ;  and  the  authority  to  make  her  hus- 
band liable  for  necessaries  for  her  proceeds  not  from  her 
power  to  make  contracts  to  bind  him,  but  from  a  license  from 
him,  to  be  presumed  from  the  fact  of  cohabitation.     In  Eth- 
erington  v.  Parrott,  (Ld.  Raym.  Rep.  1006,)  Holt,  Ch.  Just, 
said,  "  it  is  the  cohabitation  that  is  the  evidence  of  the  hus- 

•  band's  assent  to  contracts  made  by  his  wife  for  necessaries. 
But  if  the  husband  hav^e  solemnly  declared  his  dissent,  that 
she  shall. not  be  trusted,  any  person  that  has  notice  of  this 

dissent,  trusts  her  at  his  peril,  after;"  "for  then,  there  is  no 

. 
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longer  room  for  presumption"  I  am  not  aware  that  thia 
authority  has  ever  been  questioned.  This  law  was  declared 
about  the  year  1701,  and  was  cited  with  approbation  by 
Sutherland,  J.  in  Mott  v.  Comstock,  (supra.}  A  still  older 
authority,  Manley  v.  Scott,  decided  in  1663,  reported  in  1 
Modern  R.  124,  is  substantially  to  the  same  effect.  Hyde,  J. 
who  delivered  the  opinion  of  the  court,  gives  the  same  basis 
for  the  rule  that  still  continues  to  be  the  law,  as  I  understand 
it.  He  says,  if  a  feme  covert  make  a  contract  or  buy  any 
thing  in  the  market,  or  elsewhere,  without  the  allowance  or 
consent  of  her  husband,  although  it  come  to  the  use  of  the 
husband,  yet  the  contract  is  void,  and  shall  not  charge  the 
husband ;  but  if  a  man  command  or  license  his  wife  to  buy 
things  necessary,  or  agree  that  she  shall  buy,  he  shall  be 
bound  by  the  command  or  license,  which  proves,  (says  he,) 
that  it  is  not  the  buying,  or  contract  of  the  wife  which  binds 
or  charges  the  husband ;  (for  that  is  void  in  itself,)  but  the 
command  or  license,  of  the  husband,  which  makes  it  the  con- 
tract or  bargain  of  the  husband.  Therefore  it  is  that  cohab- 
itation creates  the  presumption  of  license,  not  of  authority, 
to  make  a  contract."  The  argument  in  the  case  last  cited  is 
so  quaint,  yet  containing  within  it  such  a  fund  of  good  sense 
for  the  rule  laid  down,  that,  though  it  may  be  charged  to  be 
old  fashioned  doctrine,  as  applicable  to  this  age  of  progress, 
I  cannot  omit  a  quotation  from  it.  "  Admit,"  says  the  judge, 
"  that  in  truth  the  wife  wants  necessary  apparel,  woolen 
and  linen,  and  therefore  she  goes  into  Paternoster  Row, 
to  a  mercer,  and  takes  up  stuff  and  makes  a  contract  for  ne- 
cessary clothes,  thence  goes  up  into  Cheapside,  and  takes  up 
linen  there  in  like  manner ;  and  also  goes  into  a  third  street, 
and  fits  herself  with  ribands  and  other  necessaries,  suitable  to 
her  occasions,  and  her  husband's  degree.  This  done,  she 
goes  away,  disposeth  of  the  commodities  to  furnish  herself 
with  money  to  go  abroad  to  Hyde  Park,  to  score  at  Gleeke 
or  the  like.  Next  morning  this  good  woman  goes  abroad  into 
some  other  part  of  London,  makes  her  necessity,  and  want  of 
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apparel  known  ;  and  takes  more  wares  upon  trust,  as  she  had 
done  the  day  before ;  and  after  this  manner  she  goes  to  a  third 
and  fourth  place  and  makes  new  contracts  for  fresh  wares ; 
none  of  these  tradesmen  knowing  or  imagining  she  was  for- 
merly furnished  by  the  other ;  and  each  of  them  seeing  and 
believing  her  to  have  great  need  of  the  commodities  sold  to 
her ;  shall  not  the  husband  be  chargeable  and  liable  to  pay 
every  one  of  these  if  the  contract  of  the  wife  doth  bind  him  ? 
Certainly  !  every  one  of  these  hath  as  just  cause  to  sue  the 
husband  as  the  other ;  and  he  is  as  liable  to  the  action  of  the 
last,  as  to  first,  or  second,  if  the  wife's  contract  shall  bind 
him,  and  where  this  will  end,  no  man  can  divine  or  foresee." 
Such  would  be  the  consequence,  if  the  tradesman  is  permit- 
ted to  determine  from  apparent  necessity ;  and  where  his 
interest  to  sell  his  wares  at  a  profit  might  quicken  his  judg- 
ment to  believe  in  the  necessities  of  every  wife  who  was  dis- 
posed to  trade  with  him  upon  that  pretense.  Hence  the 
propriety  and  good  sense  of  the  rule  that  a  party  who  so  fur- 
nishes to  a  feme  covert  goods  takes  the  onus,  and  the  risk,  of 
showing  affirmatively  and  clearly  that  the  husband  did  not 
supply  his  wife  with  necessaries  suitable  to  her  condition ; 
and  more  especially,  when  he  has  been  notified  by  the  hus- 
band not  to  make  such  sales.  Applying  this  rule  to  the  case 
before  us,  it  is  seen  from  the  evidence  that  prior  to  the  date 
of  any  part  of  the  bill  sued  upon,  as  sworn  to  by  the  defend- 
ant, and  but  shortly  after,  as  sworn  to  by  the  plaintiffs,  the 
plaintiffs  had  express  notice  from  the  defendant,  and  was  for- 
bidden by  him  to  sell  his  wife  goods.  This  fact  is  not  con- 
troverted. The  reply  made  by  one  of  the  plaintiffs,  when  this 
notice  was  given,  precludes  all  question  upon  this  point,  and 
shows  that  the  plaintiffs  intended  to  take  upon  themselves 
all  the  peril  and  responsibility  that  the  law  imposes  in  that 
respect.  The  plaintiff,  who  was  a  witness,  coolly,  not  to  say 
insultingly,  informs  the  defendant  that  he  should  not  refuse 
his  wife  any  credit  she  asked  for.  "  He  did  not  confine  his 
answer  to  the  furnishing  of  necessaries."  He  did  furnish  his 
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wife,  after  that,  with  goods  exceeding  in  price  $100  This 
action  is  upon  that  bill.  The  defendant,  on  the  trial,  at- 
tempted to  prove,  and  was  prevented  by  the  ruling  of  the 
justice  from  proving,  that  he  furnished  his  wife  money,  from 
the  boarding  of  Mr.  Shults,  and  from  the  milk  of  two  cows, 
to  sell,  and  to  apply  as  she  thought  proper.  If  there  had 
been  any  evidence  in  the  case  tending  to  prove  the  husband 
did  not  supply  her,  this  ruling  would  have  been  manifest 
error,  and  if  it  be  not  error  now,  it  is  for  the  reason  that  there 
was  no  evidence  to  the  contrary  to  be  rebutted ;  but  the  rul 
ing  doubtless  misled  the  jury  as  to  the  law  as  it  was ;  though 
to  another  question  afterwards,  the  defendant  did  testify,  and 
there  is  no  evidence  to  contradict  it,  that  he  did  furnish  his 
wife  with  money  and  means  to  clothe  herself  and  family. 
There  is  not  one  word  of  evidence  in  the  case  to  show  that 
the  husband  did  not  supply  his  wife  with  necessaries  suitable 
to  her  condition.  On  this  question  there  is  no  conflict  of 
evidence.  The  plaintiff  made  no  attempt  to  prove  this.  He 
failed  therefore  in  making  out  his  case,  and  the  verdict  of  the 
jury  was  against  both  law  and  evidence.  The  plaintiff  on  the 
trial  doubtless  supposed  that  proof  of  the  defendant's  appa- 
rent ability  to  support  his  wife,  would  raise  a  question  for 
the  jury  whether  she  was  furnished  by  her  husband  with 
necessaries  suitable  to  her  rank  and  condition  in  life.  This 
would  have  been  proper  evidence  on  the  part  of  the  plaintiff 
after  establishing  the  fact,  or  even  if  the  fact  had  subsequently 
been  established,  that  the  husband  failed  to  supply  his  wife 
with  such  necessaries ;  and  then  it  would  have  been  a  ques- 
tion of  fact  for  the  jury  to  determine,  whether  the  supply  was 
suitable  and  sufficient  for  her  condition.  On  this  question 
of  his  ability,  the  plaintiffs  made  the  defendant  their  witness, 
and  they  proved  by  him  the  possession  of  real  estate,  in  all, 
worth  about  $4250,  and  of  personal  less  than  $500,  a  total 
of  less  than  $4750.  It  was  shown  that  he  owed  debts  to  the 
amount  of  $3700,  leaving  him  worth,  clear,  above  liabilities, 
but  about  $1000,  and  with  a  family  of  ten  persons  to  support. 
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And  yet  the  plaintiffs,  in  defiance  of  notice  to  the  contrary, 
gave  the  wife  a  credit  exceeding  $100,  upon  which  they 
venture  to  sue  the  husband.  The  danger  of  departing  from 
sound  rules  could  not  be  more  forcibly  illustrated  than  in  this 
case.  The  care  of  maintaining  and  supporting  a  family  de- 
volves by  nature  and  by  custom,  upon  the  husband  as  the 
head ;  none  so  well  as  himself,  knows  his  ability  and  means 
of  support,  the  reasonable  exercise  of  the  judgment  and  dis- 
cretion to  be  exercised  in  this  respect  belongs  to  him,  and  it 
is  only  when  he  unreasonably  refuses  to  perform  this  duty 
that  the  law  allows  of  interference  by  others.  The  peace  and 
quiet  of  families,  the  harmony  of  the  domestic  relation  of 
husband  and  wife,  its  good  government,  prosperity  and  order, 
depend  in  a  good  degree  on  the  non-intervention  of  officious  and 
disinterested  intermeddlers  in  the  affairs  of  their  neighbors. 
The  husband,  as  the  head  of  this  institution,  has  a  right  to 
select  his  own  places  of  trade,  and  to  supply,  and  to  deal 
with  such  persons  as  he  in  his  judgment  may  please  or  direct, 
and  the  courts  should  frown  upon  all  attempts  of  others, 
whether  from  motives  of  interest  or  otherwise,  against  the 
peace  and  good  order  of  this  relation,  against  disturbing  the 
harmony  and  the  quiet  of  families,  against  interfering  with 
the  domestic  relations  by  encouraging  extravagance,  thus  de- 
stroying the  influence  and  control  of  the  properly  constituted 
head  of  the  family.  Whoever  undertakes  the  experiment, 
does  it  at  his  peril.  I  trust  that  the  courts  will  not  be  found 
the  instrument  to  aid  him. 

It  is  also  claimed  that  the  goods  purchased  in  this  case 
were  worn  by  the  wife  and  family,  and  the  defendant  having 
seen  them  worn,  without  expressing  any  disapprobation,  is 
presumed  to  have  assented  to  and  ratified  the  credit,  and 
that  the  jury  having  passed  upon  this  question  it  cannot  be 
reviewed.  The  proposition  is  entirely  sound,  as  a  legal  prop- 
osition, but  has  no  basis  to  sustain  it;  it  has  no  application 
to  the  case  before  us.  There  was  no  such  evidence  for  the 
jury  to  pass  upon.  The  only  evidence  in  the  case  was  the 


JEFFERSON— OCTOBER,  1863.  397 

Dudley  v.  Hawley. 

positive  testimony  of  the  defendant  that  the  first  he  knew  of 
his  wife  or  family  having  traded  any  part  of  this  bill  was  in 
October,  1861.  Nearly  all  the  bill  had  then  accrued.  R 
does  not  make  evidence  in  conflict,  or  to  the  contrary,  that  he 
saw,  (if  he  did  see,  of  which  there  is  no  evidence,)  his  wife 
and  children  wearing  articles  without  knowing  where  or  how 
they  had  been  purchased.  He  had  a  right  to  suppose  they 
were  purchased  by  money  he  furnished.  If  the  jury  really 
passed  on  this  question,  as  was  insisted,  the  judgment 
should  be  reversed  for  that  reason.  They  had  no  right  to 
pass  upon  it ;  there  was  no  evidence  before  them  to  pass 
upon.  I  have  been  unable  to  find  any  feature  in  this  case 
demanding  its  affirmance.  I  think  the  judgment  of  the 
county  court  and  that  of  the  justice  should  be  reversed. 


JAMES,  J.  concurred. 
BOCKES,  J.  dissented. 


Judgment  reversed. 


[WARRBH    QBKBBAL   TERM,    July  14,   1863.    Potter,    £ockea  and  Some*, 
Justices.] 


DUDLEY  vs.  HAWLEY. 

The  defendant,  a  jeweler,  received  from  A.  and  wife  a  set  of  diamond  ear 
rings  and  pin,  supposing  they  were  the  owners,  and  as  their  agent  and  for 
their  accommodation,  he  negotiated  a  sale  of  them  to  B.  &  B.,  of  New- 
York  city,  for  $200.  He  received  the  proceeds  of  sale,  and  paid  the  same 
over  to  A.  in  ignorance  of  the  plaintiff's  title,  and  without  any  charge  for  ser- 
vices. Hdd  that  he  was  liable,  in  an  action  of  trover,  to  the  true  owner,  for 
the  value  of  the  property. 

The  mere  possession  by  the  mortgagor  of  personal  property  for  more  than  a 
year  after  forfeiture  of  the  mortgage,  with  the  assent  of  the  mortgagee,  does 
not  enable  the  former  to  give  a  good  title,  in  the  absence  of  authority  to 
•ell.  Nor  does  it  make  the  mortgagee  guilty  of  that  species  of  negligence 
or  misconduct  which  should  estop  him  from  afterwards  asserting  his  title 
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as  against  a  third  person  who  vpluntarily,  but  in  ignorance  of  the  true  title, 
assists  the  mortgagor  in  the  wrongful  conversion  of  the  property.  BACOIT, 
J.  dissented. 

A  third  person,  it  seems,  would  not  be  liable  for  merely  receiving  the  property 
through  a  delivery  made  to  him  by  the  wrongdoer,  and  without  any  parti- 
cipation in  the  tort  of  the  latter,  other  than  is  necessarily  implied  in  inno- 
cently receiving  that  which  there  is  no  right  to  give.  But  this  protection 
does  not  extend  to  subsequent  acts  amounting  to  a  conversion  or  asportation, 
although  done  in  good  faith  and  without  knowledge  of  the  true  state  of  the 
title ;  nor  unless  his  share  in  the  transaction  has  been  merely  passive  and 
limited  to  accepting  and  paying  for  the  goods  in  the  usual  course  of  busi- 
ness. Per  MORGAN,  J. 

THIS  was  an  action  brought  by  the  plaintiff  against  the 
defendant,  to  recover  the  value  of  one  set  of  diamond  ear 
rings  and  one  diamond  pin,  which  the  defendant  sold  to  Ran- 
dall &  Bareman,  of  the  city  of  New  York,  as  the  agent  for 
Mrs.  Eugenia  Ashby,  the  wife  of  Charles  Ashby,  and  which 
Charles  Ashby  placed  in  his  hands  for  sale.  The  action  was 
referred  to  George  F.  Comstock,  as  sole  referee,  to  hear  arid 
determine.  It  appeared  in  evidence  that  the  diamonds  be- 
longed to  Mrs.  Ashby,  and  that  she  and  her  husband,  on  the 
25th  day  of  August,  1859,  executed  a  mortgage  to  the  plain- 
tiff, of  the  property  in  question,  together  with  other  property, 
with  a  condition  to  secure  the  payment  of  $600,  with  interest, 
in  one  year  from  the  date  thereof ;  and  to  save  the  said  plain- 
tiff himself  from  any  damages,  costs  and  charges  he  might 
sustain  in  consequence  of  any  illegal  act,  misfeasance,  mal- 
feasance or  nonfeasance  of  the  said  Charles  Ashby,  while  in 
the  employ  of  the  plaintiff  as  a  clerk  and  agent  in  a  grocery 
store  to  be  established  by  the  plaintiff  in  the  city  of  Syracuse. 
This  mortgage  was  filed  in  the  proper  office,  August  26th, 
1859,  and  renewed  in  due  form,  August  9th,  1860,  with  a 
statement  that  there  was  due  thereon  $600  with  interest  and 
the  covenant  of  indemnity  still  in  full  force  and  effect. 

The  plaintiff  then  produced  in  evidence  the  pleadings  in  a 
case  in  the  supreme  court,  wherein  John  GK  Dudley  was  plain- 
tiff and  Charles  Ashby  and  wife  were  defendants,  to  foreclose 
the  equity  of  redemption  in  that  mortgage.  That  suit  was 
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commenced  March  9,  1861,  and  was  referred  and  a  report  ob- 
tained in  favor  of  the  plaintiff.  The  amount  reported  due  on 
the  mortgage  was  $1252.61.  No  judgment  was  entered 
thereon. 

The  defendant  gave  evidence  tending  to  show  that  Charles 
Ashby  brought  the  diamonds  to  him  March  25th,  1861,  and 
the  defendant  sent  them  to  New  York,  to  a  house,  to  learn 
the  value  of  them,  and  that  after  ascertaining  their  value  he 
sold  them  to  Randall  &  Bareman,  took  their  check  for  the 
proceeds,  and  gave  the  whole  of  it  to  Charles  Ashby,  reserving 
nothing  nor  charging  any  thing  for  his  services.  He  testified 
that  Charles  Ashby  brought  the  diamonds  into  his  store  and 
offered  them  for  sale ;  that  he  declined  to  buy,  but  offered  to 
send  them  to  New  York,  to  a  house  he  had  perfect  confidence 
in,  and  see  what  they  were  worth.  Ashby  said  the  diamonds 
belonged  to  his  wife,  and  that  he  wanted  to  raise  some  money 
to  start  some  little  business  with.  The  defendant  supposed 
he  was  selling  them  as  the  agent  and  for  the  benefit  of  Mrs. 
Ashby.  The  plaintiff  produced  two  letters  of  the  defendant ; 
one  of  March  26th,  1861,  directed  to  Mr.  Charles  Billings, 
of  New  York,  as  follows : 

"  Syracuse,  March  26,  1861. 

Mr.  Charles  Billings  —  Dear  Sir:  At  the  request  of  a  lady 
friend  of  mine  I  send  her  diamond  pin  and  ear  rings  to  see 
what  they  could  be  sold  for.  She  has  been  unfortunate  and 
will  be  obliged  to  realize  upon  them  to  get  along.  Will  you 
please  inform  me  what  would  be  the  most  that  R.  &  B. 
vrould  give  for  them,  and  I  will  reply  at  once  whether  they 
can  buy  the  goods  at  the  offer." 

The  other  letter  was  in  reply  to  Billings,  and  was  dated 
March  30,  1861.  He  states  in  this  letter,  that  "  the  owner 
of  the  diamonds  is  forced  to  sell  them.  She  is  very  much 
disappointed  that  she  cannot  realize  more  than  you  think. 
She  says  she  paid  $365  for  them.  Allow  all  you  possibly 
can  and  remit  check  for  the  amount,  and  oblige  yours  truly. 

J.  DEAN  HAWLEY." 
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The  plaintiff  then  gave  in  evidence  the  letter  of  Randall  & 
Bareinan,  enclosing  their  check  to  the  defendant  for  $200, 
and  the  letter  of  Willard  &  Hawley  acknowledging  the  re- 
ceipt of  the  same,  and  stating  therein  that  it  "proved  satis- 
factory to  the  party  for  whom  we  disposed  of  the  diamonds." 

The  referee  found  specially  that  the  defendant  acted  in 
good  j'aith,  but  that  the  title  to  the  diamonds  was  in  the 
plaintiff  at  the  time  of  the  alleged  conversion.  That  he  had 
no  doubt  of  the  good  faith  of  the  mortgagee,  although  the 
property  was  kept  in  possession  of  the  mortgagor ;  but  that 
the  question  of  fraud  did  not  arise,  because  the  defendant  was 
neither  a  creditor  of  the  mortgagor  nor  a  purchaser.  That 
the  mortgagors  were  undoubtedly  guilty  of  converting  the 
diamonds ;  and  what  the  defendant  did,  he  did  as  their  agent 
and  at  their  request.  He  is  not  in  a  situation  to  raise  a 
question  of  fraud.  The  referee  then  proceeds  as  follows : 
"3.  Nevertheless,  the  plaintiff  left  the  property  in  possession 
of  the  mortgagor,  not  only  during  the  year  in  which  the 
mortgage  was  in  life,  but  for  more  than  a  year  afterwards. 
Ashby,  or  his  wife,  was  then  suffered  to  continue  the  apparent 
owner,  and  enabled  to  commit  the  wrong  complained  of. 
Hawley  was  an  innocent  party  who  relied  upon  such  apparent 
ownership.  He  acted  as  agent,  merely  acting  in  the  general 
line  of  his  business,  and  made  no  profit  by  the  transac.tion. 
As  he  was  not  a  creditor  or  a  purchaser,  so  he  is  in  no  manner 
affected  by  the  filing  of  the  mortgage.  Indeed  the  filing  of  a 
chattel  mortgage  I  do  not  understand  even  to  have  the  effect 
of  notice,  nor  does  it  repel  any  presumption  of  fraud.  Upon 
the  facts  as  stated,  I  think  it  is  not  just  that  the  plaintiff 
should  recover,  and  I  decide  that  such  is  not  the  law." 

The  plaintiff  excepted  to  this  finding  of  law,  and  after 
judgment,  appealed  to  the  general  term  of  this  court. 

George  N.  Kennedy,  for  the  appellant.  (1.)  By  the  terms 
of  the  mortgage  the  title,  by  forfeiture,  to  the  property  mort- 
gaged vested  in  the  plaintiff,  the  mortgagee,  subject  only  to 
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an  equity  of  redemption  in  the  mortgagors.  And  the  plain- 
tiff was  entitled  to  the  possession  thereof.  (8  John.  96. 
7  Coiven,  290.  9  Wend.  80.  12  id.  61.  11  id.  106.  4 
Hill,  271.)  A  conversion  of  the  property  by  the  mortgagors 
would  have  entitled  the  plaintiff  to  maintain  an  action  against 
them  therefor.  (2.)  The  defendant,  acting  as  agent  for  the 
mortgagors,  sold  the  property  and  paid  the  proceeds  over  to 
them,  and  although  he  may  have  acted  in  good  faith  in 
disposing  of  it,  still  he  is  liable  for  having  converted  the 
property.  He  stands  in  the  same  position  as  the  mortgagors, 
and  can  claim  no  exemption  from  liability  which  they  might 
not.  (9  Barb.  230 ;  affirmed  10  N.  T.  Rep.  335.  22  Wend. 
285,315.  1  ltd.  80.  2  Adolph.  &  Ellis,  500.  2Strange,8I3. 
4  Demo,  323.  6  East,  540.  9  Wend.  167.  2  Billiard  on 
Torts,  557.  4  Maule  &  Sel.  259.  .  16  Ala.  Eep.  682.  6  N. 
H.  Rep.  247.  1  Wilson,  323.)  (3.)  The  distinction  in  the 
rule  as  to  the  rights  of  parties  in  relation  to  personal  property 
proper  and  commercial  paper,  is  well  defined.  While  the 
innocent  holder  of  the  latter  may  protect  himself  against  the 
claims  of  the  true  owner,  every  one  who  interferes  with  the 
rights  of  the  owner  to  the  former  is  liable  to  the  true  owner 
therefor,  however  innocently  he  may  have  acted. 

R.  H.  Gardner,  for  the  respondent.  (1.)  The  defendant 
Hawley  was  the  agent  of  Charles  Ashby  and  wife,  in  nego- 
tiating a  sale  of  the  diamonds  in  question,  and  had  no  knowl- 
edge that  there  was  any  claim  upon  them,  or  trouble  about 
them.  He  did  not  know  the  plaintiff,  and  had  never  heard 
that  there  was,  or  ever  had  been  any  dealings  between  him 
and  Ashby,  or  Ashby  and  wife.  He  was  therefore  an  entirely 
innocent  party  in  what  he  did,  and  there  is  no  rule  of  law,  or 
principle  of  equity,  that  will  hold  him  answerable  for  the 
value  of  the  diamonds.  (2  Comst.  126.) 

(2.)  The  plaintiff  allowed  the  diamonds  to  remain  in  the 
possession  of  Ashby  and  wife,  after  they  were  mortgaged, 

VOL.  XL.  26 


402  CASES  IN  THE  SUPREME  COURT. 

Dudley  v.  Hawley. 

which  enabled  them  to  defraud  the  plaintiff  by  placing  them 
in  the  hands  of  Mr.  Hawley,  (a  practical  jeweler,)  to  be  sold. 

(3.)  The  plaintiff  now  seeks  to  make  Mr.  Hawley  suffer 
for  the  wrong  or  fraud  of  Ashby  and  wife,  of  which  he,  Haw- 
ley, had  no  knowledge,  and  which  wrong  or  fraud  they  were 
enabled  to  perform  by  the  plaintiff's  own  act. 

(4.)  It  is  well  settled  by  authority  that  where  one  of  two 
innocent  persons  must  suffer  by  the  fraudulent  acts  of  a  third 
person,  the  one  who  enables  such  third  person  to  commit  the 
fraud  must  bear  the  loss.  (13  Wend.  572.  23  id.  268.  6  id 
620.  20  Barb.  493.  25  id.  497.) 

MORGAN,  J.  The  defendant,  being  a  jeweler,  took  the 
diamond  ear  rings  and  pin  and  negotiated  a  sale  of  them  to 
Randall  &  Bareman,  of  New  York,  for  $200.  He  acted  in 
the  transaction  simply  as  the  agent  of  Ashby  and  his  wife, 
and  to  accommodate  them,  supposing  at  the  time,  in  good 
faith,  that  they  were  the  owners  of  the  property.  The  pro- 
ceeds were  transmitted  to  the  defendant,  and  he  without  any 
compensation  whatever  delivered  them  over  to  Ashby  and  wife. 
He  did  not  otherwise  interfere  with  the  property.  The  prop- 
erty in  fact  belonged  to  the  plaintiff,  by  virtue  of  a  personal 
mortgage,  executed  to  him  by  Ashby  and  wife.  This  mortgage 
bore  date  August  25th,  1859,  and  was  given  to  secure  the 
payment  of  $600,  in  one  year  from  its  date,  and  also  to  in- 
demnify the  mortgagee  against  the  misconduct  of  Ashby  while 
he  was  a  clerk  and  agent  in  the  plaintiff's  employ.  The  plain- 
tiff had  never  taken  actual  possession  of  the  property.  The 
learned  referee  finds  as  matters  of  law :  1.  That  the  title 
to  the  diamonds  was  in  the  plaintiff  at  the  time  of  the 
alleged  conversion ;  2.  That  the  mortgage  was  given  in  good 
faith,  and  no  question  of  fraud  arises  in  the  case ;  3.  But 
that  the  plaintiff  left  the  property  in  the  possession  of  the 
mortgagors  for  more  than  a  year  after  forfeiture,  and  that 
thereby  Ashby  and  wife  were  suffered  to  continue  the  appa- 
rent owners  and  enabled  to  commit  the  wrong  complained  of, 
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and  that  the  defendant  was  an  innocent  party,  who  relied 
upon  such  apparent  ownership  ;  and  as  it  is  not  just  that  the 
plaintiff  should  recover  against  him,  he  held  as  matter  of 
law,  that  he  cannot  recover. 

This  was  a  short  way  to  come  to  a  conclusion,  and  such 
would  undoubtedly  be  the  first  impression  of  most  lawyers 
who  did  not  give  the  question  a  more  critical  and  extended 
examination.  In  Lee  v.  Mathews,  (10  A  la.  Rep.  687,)  Judge 
Osmond,  in  delivering  the  opinion  of  the  court,  observed,  that 
the  first  impression  of  the  court  was  that  the  defendant  hav- 
ing acted  merely  as  the  agent  of  another  person,  and  having 
parted  with  the  possession  before  he  received  notice  of  the 
title  of  the  plaintiff,  was  not  responsible  in  an  action  of  trover 
for  the  conversion  of  the  property,  but  that  the  suit  must  be 
brought  against  the  principal.  Subsequent  reflection,  how- 
ever, satisfied  the  court  in  that  case,  that  it  was  mistaken, 
and  that  the  principles  upon  which  it  relied  did  not  govern 
such  cases.  My  own  impression  was,  when  the  case  was 
opened,  that  this  action  could  not  be  sustained ;  but  I  am 
compelled  to  believe  that  I  was  mistaken,  for  a  subsequent 
examination  of  the  authorities  has  convinced  me  that  the 
defendant,  although  innocent  of  any  intentional  wrong,  is 
answerable  to  the  true  owner  of  the  property  for  having  ne- 
gotiated a  sale  of  it  on  behalf  of  Ashby  and  wife,  who,  it  is 
admitted,  are  guilty  of  a  conversion.  It  is  said  in  Saunders 
on  PL  and  Ev.  1157,  that  if  a  party  claims  the  property  in 
the  chattels  as  his  own,  or  even  asserts  the  right  of  another 
one  therein,  it  will  be  evidence  of  a  conversion ;  as  where  it 
was  found  that  a  bankrupt,  being  indebted  to  Gr.  delivered 
goods  to  G.'s  servant,  who  gave  a  receipt  for  them  in  his 
master's  name  and  sold  them  for  his  master's  use,  the  court 
determined  that  the  sale,  whether  for  the  use  of  the  seller  or 
another,  was  a  conversion ;  for  when  a  person  takes  it  upon 
himself  to  dispose  of  another's  property,  it  is  a  tortious  act 
and  the  gist  of  the  action.  (Perkins  v.  Smith,  1  Wilson, 
328.  S.  P.  Parker  v.  Oidin,  2  Stra.  813.)  Accordingly  in 
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Stephens  v.  El-wall,  (4  Maule  &  Sel.  259,)  it  was  held  that 
a  servant  may  be  charged  in  trover,  though  the  conversion  be 
done  by  him  for  the  benefit  of  his  master.  Lord  Ellenbor- 
ough,  C.  J.  said  that  "the  clerk  acted  under  an  unavoidable 
ignorance  and  for  his  master's  benefit,  when  he  sent  the  goods 
to  his  master ;  but  nevertheless  his  acts  may  amount  to  a 
conversion ;  for  a  person  is  guilty  of  a  conversion  who  inter- 
meddles with  my  property  and  disposes  of  it,  and  it  is  no 
answer  that  he  acted  under  authority  from  another  who  had 
himself  no  authority  to  dispose  of  it.  And  the  court  is  gov- 
erned by  the  principles  of  law,  and  not  by  the  hardship  of 
any  particular  case."  So  in  case  of  factors,  where  A.  con- 
signed the  goods  of  B.  to  C.  and  C.  without  notice  of  the  right 
of  B.  sold  a  part  and  kept  the  remainder  in  his  possession, 
the  sale  was  held  to  be  a  conversion.  (8  Taunt.  237.  2  Mod. 
181.  Saund.  on  PL  and  Ev.  1158.)  So  trover  will  lie  against 
a  carrier  who  delivers  goods  to  a  wrong  person,  though  by 
mistake,  (Id.  1159)  ;  or  against  a  warehouseman  for  delivery 
to  a  wrong  person,  as  when  he  deliverers  goods  upon  a  forged 
order.  (Id.  and  cases  cited.)  And  it  is  no  answer  to  the  true 
owner,  to  say  that  the  person  so  disposing  of  the  goods  was  ig- 
norant of  his  title,  and  that  he  disposed  of  them  for  the  use  and 
benefit  of  another.  In  Hoffman  v.  Carow,  (22  Wend.  285,) 
the  authority  of  the  English  cases  was  fully  confirmed.  It 
was  there  held  that  an  auctioneer  who  sells  stolen  goods  is 
liable  to  the  owner  in  an  action  of  trover,  notwithstanding 
that  the  goods  were  sold  by  him  and  the  proceeds  paid  over 
to  the  thief,  without  notice  of  the  felony.  In  Williams  & 
Chapin  v.  Merle,  (11  Wend.  80,)  the  defendant  purchased, 
in  good  faith,  in  the  regular  course  of  his  business  as  a  broker, 
without  suspicion  of  any  infirmity  in  the  title,  yet  he  was 
holden  liable  in  trover  to  the  true  owner  of  the  property.  In 
Thorp  v.  Burling  and  others,  (11  John.  285,)  one  of  the 
defendants  was  a  cartman,  and  although  there  was  some  sus- 
picion that  he  did  not  exercise  sufficient  precaution  at  the 
time  the  goods  were  taken,  he  was  held  liable  with  the  others 
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in  trover,  for  the  wrongful  taking.  Spencer,  J.  observed : 
"It  is  true  he  did  this  at  the  request  of  other  persons;  but 
he  was  by  no  means  bound  to  obey  their  orders,  or  yield  to 
their  request.  He  was  a  voluntary  agent  and  an  actor  in  an 
unlawful  transaction."  The  judge,  however,  adds  :  "He 
could  not  but  perceive  it  was  a  hazardous  enterprise,  from  the 
large  assembly  of  people  at  the  spot."  This  circumstance  did 
not,  I  think,  influence  the  decision.  In  Everett  v.  Coffin  & 
Cartwright,  (6  Wend.  603,)  the  defendants,  in  ignorance  of  the 
rights  of  the  true  owners,  obtained  possession  of  the  goods  from 
the  master  of  the  vessel  with  whom  they  were  shipped,  and 
by  his  direction  sold  them,  and  they  were  held  liable. 

There  is  a  class  of  cases  which  hold  that  the  defendant 
cannot  be  made  liable  either  in  trespass  or  any  other  form  of 
action,  for  simply  receiving  goods  wrongfully  delivered  to  him 
by  the  person  in  actual  possession.  {See  Storm  v.  Living- 
ston, 6  John.  B.  44;  Marshall  v.  Davis,  1  Wend.  Ill; 
Nash  v.  Mosher,  19  id.  431 ;  Barrett  v.  Warren,  3  Hill, 
350 ;  Pierce  v.  Van  Dyke,  6  id.  614.)  The  result  of  these 
cases  would  seem  to  be  that  "while  no  liability  is  incurred 
b}r  the  purchase  or  acceptance  of  goods,  in  ignorance  of  the 
title  of  the  true  owner,  unless  they  are  subsequently  disposed 
of  to  a  third  person,  or  appropriated  to  the  use  of  the  vendee 
or  bailee,  yet  that  the  benefit  of  this  principle  cannot  be 
claimed  without  proving  that  they  came  to  his  hands  through 
a  delivery  made  by  the  wrongdoer,  and  without  any  partici- 
pation in  the  tort  of  the  latter,  other  than  is  necessarily 
implied  in  innocently  receiving  that  which  there  is  no  right 
to  give.  (Millspaugh  v.  Mitchell,  8  Barb.  333.  Ely  v.  Ehle, 
3  Comst.  506.  1  Smith's  Lead.  Cas.  488.)  And  the  b.-ttn 
opinion  would  seem  to  be  that  ignorance  of  the  defendant  of 
the  wrong  done  by  the  person  from  whom  he  receives  the 
goods,  will  not  protect  him  from  responsibility  for  subsequent 
acts  amounting  to  a  conversion  or  asportation,  although 
done  in  good  faith  and  without  a  knowledge  of  the  true  state 
of  the  title. ;  (Cobb  v.  Dows,  9  Barb.  230 ;)  nor  unless  his 


406        CASES  IN  THE  SUPREME  COURT. 


Dudley  v.  Hawley. 


share  in  the  transaction  has  been  purely  passive  and  has  been 
limited  to  accepting  and  paying  for  the  goods  in  the  usual 
course  of  business.  (Ely  v.  Ehle,  1  Smith's  Lead.  Cases, 
supra.)  But  in  Stanley  v.  Gaylord,  (1  Cush.  550,)  it  was 
announced,  without  qualification,  that  "whoever  takes  the 
property  of  another,  without  his  consent,  express  or  implied, 
or  without  the  consent  of  some  one  authorized  to  act  in  his 
behalf,  takes  it  in  the  eye  of  the  law  tortiously."  Judge 
Wilde,  however,  thought  the  rule  as  laid  down  in  the  New 
York  cases  more  accurate  than  just,  (p.  555,)  but  he  was 
overruled  by  his  associates.  I  cite  this  case  to  show  that  the 
rule  established  by  the  New  York  cases  is  as  favorable  to  the 
defendant  as  the  law  will  warrant  us  in  going  to  sustain  his 
defense.  The  question  was  there  examined  at  great  length, 
and  with  much  learning,  and  it  was  held  that  a  bailor  might 
maintain  an  action  of  trespass  against  one  who  took  the 
property  from  the  possession  of  the  bailee,  under  a  mortgage 
given  by  the  bailee  to  secure  his  own  debt,  without  a  previous 
demand ;  although  the  defendant  was  ignorant  of  the  plain- 
tiff's title  and  took  the  property  in  good  faith.  Wilde,  J. 
who  dissented,  observed :  "The  case,  therefore,  depends  upon 
the  question  whether  one  who  in  good  faith  obtains  possession 
of  goods  or  chattels  from  a  party  in  possession,  under  a  sale 
from  him,  is  liable  to  an  action  of  trespass  by  the  true  owner ;" 
and  he  agrees  with  the  New  York  cases  that  the  action  of 
trespass  will  not  lie ;  but  in  case  of  conversion  the  proper 
action  is  trover.  The  conversion  of  the  property  being  estab- 
lished, it  is  immaterial  whether  it  occurred  through  design, 
mistake  or  ignorance,  or  whether  or  not  it  was  profitable  to 
the  defendant.  (Platt  v.  Tuttle,  23  Conn.  Rep.  233.  Jus- 
tice v.  Mundell,  14  B.  Monroe,  12.) 

The  defendant  having  taken  the  property,  and  negotiated 
a  sale  of  it  for  the  benefit  of  Ashby  arid  wife,  must  be  held 
liable  in  this  action,  although  he  would  have  been  excused 
for  merely  receiving  the  property  into  his  possession  in  the  ordi- 
nary course  of  his  business,  if  he  had  not  also  aided  the  mort- 
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gagors  in  disposing  of  it  to  other  parties.  This  was  an  act 
of  conversion,  in  which  the  defendant  was  a  voluntary  actor, 
without  excuse,  except  a  very  laudable  desire  to  accommodate 
Mrs.  Ashby.  I  think  the  laws  holds  him  liable  to  the  owner 
in  such  a  case,  although  he  did  not  participate  in  the  pro- 
ceeds. (22  Wend.  235.) 

It  is,  however,  claimed  by  the  defendant's  counsel,  and  as- 
sented to  by  the  learned  referee,  that  inasmuch  as  the  plain- 
tiff allowed  the  diamonds  to  remain  in  possession  of  Ashby 
and  wife  for  a  long  time,  he  was  guilty  of  that  species  of  neg- 
ligence or  misconduct  which  should  estop  him  from  now  de- 
nying the  right  of  Ashby  and  wife  to  give  the  property  to  the 
defendant  to  be  sold  for  their  benefit ;  and  that  where  one  of 
two  innocent  persons  must  suffer  by  the  fraudulent  acts  of  a 
third  person,  the  one  who  enables  such  third  person  to  com- 
mit the  fraud,  must  bear  the  loss.  But  I  think  the  defendant 
cannot  invoke  the  aid  of  this  principle  in  this  case.  The  only 
evidence  of  misconduct  or  fraud,  consists  in  his  leaving  the 
mortgagors  in  possession  of  the  diamonds.  It  is  said  in  2 
Smith's  Lead.  Cas.  663,  that  the  mere  transfer  of  possession, 
and  even  of  the  indicia  of  title,  to  an  agent  or  buyer,  will 
not  enable  him  to  give  a  good  title,  in  the  absence  of  author- 
ity to  sell.  (And  see  1  Smith's  Lead.  Cas.  896,  897.)  The 
bare  possession  of  goods  by  a  bailee  has  never,  as  I  am  aware, 
been  held  to  confer  upon  him  such  an  apparent  ownership  as 
will  estop  the  true  owner  from  pursuing  his  action  against 
all  those  who  voluntarily  interfere  in  their-  subsequent  con- 
version. It  appears  in  this  case  that  the  mortgage  was  duly 
filed  to  make  it  valid  as  against  subsequent  purchasers,  so 
that  it  is  not  claimed  that  the  title  passed  to  Randall  &  Bare- 
man  on  the  ground  of  fraud  in  the  mortgage.  The  defendant 
cannot,  therefore,  protect  himself  under  the  title  of  the  pur- 
chasers, even  if  the  referee  was  mistaken  in  his  opinion  that 
the  defendant  was  not  in  a  position  to  raise  such  a  question. 
And  I  am  inclined  to  think  the  referee  was  right  in  thia 
view  of  the  case,  unless  the  evidence  should  authorize  the 
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conclusion  that  the  defendant  acted  as  the  agent  of  the  pur- 
chasers instead  of  the  vendors.  Doubtless  this  is  a  hard  ac- 
tion, but  I  do  not  see  how  we  can  relieve  the  defendant  without 
overturning  well  settled  principles. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

MULLIN,  J.  also  read  an  opinion  for  reversal. 
ALLEN,  J.  concurred. 

BACON,  J.  dissented. 

Judgment  reversed  and  new  trial  granted. 

[JEFFERSON  GENERAL  TERM,  October  6,  1863.    Allen,  Muttin,  Morgan  and 
Bacon,  Justices.] 


WATERS  vs.  LANGDON. 

The  act  of  the  legislature  to  amend  an  act  entitled  "  An  act  to  revise,  amend 
and  consolidate  the  several  acts  relating  to  the  village  of  Whitesborough," 
{Laws  of  1859,  ch.  10,)  so  far  as  it  provides  for  the  election  of  a  police  jus- 
tice by  the  electors  of  the  village  of  Whitesborough,  and  clothes  him  with 
the  same  jurisdiction  as  a  justice  of  the  peace  of  the  town  of  Whitestown, 
is  unconstitutional. 

The  case  of  Brandon  v.  Avery,  (22  N.  Y.  Hep.  469,)  commented  on,  and  distin- 
guished from  this  case.  Per  MORGAN,  J. 

4  PPEAL  from  a  judgment  of  the  county  court  of  Oneida 
J\.  county  affirming  a  judgment  of  the  police  justice  of  the 
village  of  Whitesborough.  The  cause  was  tried  before  the 
police  justice  of  the  village  of  Whitesborough,  an  officer  cre- 
ated by  an  act  passed  February  12th,  1859,  entitled  "An 
act  to  revise,  amend  and  consolidate  the  several  acts  relating 
to  the  village  of  Whitesborough."  (Laws  of  1859,  p.  13.) 
The  only  sections  bearing  upon  the  subject  are  as  follows : 
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Title  2d,  §  2.  "There  shall  be  elected  hereafter  by  ballot, 
within  and  for  said  village,  by  the  electors  residing  therein, 
the  following  officers :  A  president  of  said  village,  five  trus- 
tees, a  police  justice,  a  collector,  a  treasurer  and  a  clerk. 
The  persons  so  elected  shall  be  inhabitants  and  electors  of 
said  village." 

Section  3.  "  The  annual  election  for  village  officers  shall 
be  held  on  the  first  Tuesday  in  April,  in  each  year,  at  two 
o'clock  in  the  afternoon,  at  such  place  within  said  village  as 
the  trustees  shall  appoint ;  and  the  polls  of  such  election 
shall  remain  open  until  four  o'clock  of  the  same  day,"  &c. 

Title  8,  sec.  43.  "The  police  justice  shall  have  the  same 
power  and  jurisdiction  and  be  subject  to  the  same  duties  and 
liabilities  as  justices  of  the  peace  in  the  town  of  Whitestown, 
and  his  judgments  and  proceedings  may  be  reviewed  in  the 
same  manner  as  is  or  may  be  provided  in  cases  of  judgments 
and  proceedings  of  justices  of  the  peace." 

Sec.  44.  "  Such  police  justice  shall  keep  an  office  within 
said  village,  and  hear  all  complaints,  hold  courts  and  courts 
of  special  sessions,  and  conduct  all  other  criminal  business 
that  may  by  law  be  done  by  a  justice  of  the  peace." 

F.  Kernan,  for  the  appellant,  insisted  that  the  police  jus- 
tice had  no  jurisdiction  in  this  action.  The  constitution  pro- 
vides for  the  election  of  justices  and  prescribes  the  manner 
of  their  election.  "  The  electors  of  the  several  towns  shall  at 
their  annual  town  meetings,  and  in  such  manner  as  the  legis- 
lature may  direct,  elect  justices  of  the  peace,  whose  term  of 
office  shall  be  four  years."  (Constitution,  Art.  6,  §  17.)  Can 
the  legislature,  in  the  place  of  this  plain  provision,  authorize 
the  election  of  justices  for  the  term  of  one  year,  or  for  any 
different  term  than  that  prescribed  by  the  constitution  ? 
Certainly  not.  Yet  this  police  justice  was  not  elected  by  the 
inhabitants  of  Whitestown  for  the  term  of  four  years,  but  by 
a  small  portion  thereof,  and  for  the  term  of  one  year.  It  is 
clearly  an  attempt  to  create  an  additional  justice  for  the  town 
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of  Whitestown,  to  be  chosen  by  only  a  portion  of  the  electors 
of  that  town.  Judge  Comstock,  in  delivering  the  opinion  of 
the  court  of  appeals,  in  the  case  of  Brandon  v.  Avery,  (8 
Smith,  471,)  says,  "If  this  was  true  the  statute  would  doubt- 
less be  unconstitutional."  It  is  true  that  he  is  not  called  a 
justice  of  the  peace  of  the  town  of  Whitestown,  but  he  is 
vested  with  the  same  powers  and  jurisdiction,  and  it  is  just 
as  much  an  evasion  of  the  constitutional  power  as  though  he 
had  been  so  styled.  The  case  in  hand  differs  from  the  case 
in  8  Smith,  in  this :  In  that  case  the  police  justice's  jurisdic- 
tion was  local.  His  jurisdiction  was  confined  to  the  limits 
of  the  village  of  Illion.  In  this,  the  jurisdiction  was  not 
local.  He  had  by  this  statute  the  same  power  and  jurisdic- 
tion as  a  justice  of  the  peace  in  the  town  of  Whitestown. 
It  will  be  difficult  to  discover  a  distinction  between  the  case 
at  bar  and  the  case  referred  to  by  Judge  Comstock,  in  deliv- 
ering the  opinion  of  the  court  in  8  Smith,  in  which  he  holds 
this  language:  "It  is  urged  that  the  charter  of  the  village 
of  Illion  attempts  to  create  an  additional  justice  of  the  peace 
for  the  town  of  German  Flats,  to  be  chosen  by  only  a  portion 
of  the  electors  of  that  town.  If  this  was  true  the  statute 
would  doubtless  be  unconstitutional."  (Const.  Art.  6,  §  17.) 

Wm.  0.  Merrill,  for  the  respondent.  I.  The  act,  (Sess. 
L.  of  1859,  ch.  10,  p.  30,  §  43,)  creating  the  office  of  police 
justice  of  the  village  of  Whitesborough  is  constitutional. 
(See  also,  §  2  of  the  charter  ;  Sill  v.  The  Village  of  Corning, 
15  N.  T.  Rep.  297 ;  Heidenheimer  v.  Wilson,  31  Barb.  636, 
640 ;  Brandon  v.  Avery,  22  N.  T.  Hep.  469.) 

II.  The  act  confers  upon  the  police  justice,  within  the  vil- 
lage, the  same  power  and  jurisdiction,  and  subjects  him  to  the 
same  duties  and  liabilities,  as  justices  of  the  peace  in  the  town 
of  Whitestown.  This  most  clearly  confers  upon  him  civil  ju- 
risdiction, and  jurisdiction  over  the  subject  matter  of  this  ac- 
tion. The  Illion  charter,  out  of  which  the  question  arose  in 
the  case  of  Brandon  v.  Avery,  conferred  the  jurisdiction 
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upon  the  police  justice  of  that  village,  in  substantially  the 
same  language  as  is  used  in  the  charter  in  question.  (Sess. 
L.  1854,  p.  311,  §  8.)  There  was  no  evidence  that  the  de- 
fendant was  not  a  resident  of,  or  actually  within  the  village 
when  the  summons  was.  served.  (22  N.  Y.  Hep.  469.) 

By  the  Court,  MORGAN,  J.  This  action  was  tried  before  a 
police  justice  of  the  village  of  Whitesborough.  It  is  objected 
that  the  act  creating  this  officer  and  defining  his  powers  and 
jurisdiction  is  unconstitutional.  (Chap.  10,  §§  2,  3,  43,  44, 
Laws  of  1859.)  That  act,  (§  43,)  declares  that  "  the  police 
justice  shall  have  the  same  powers  and  jurisdiction,  and  be 
subject  to  the  same  duties  and  liabilities  as  justices  of  the 
peace  in  the  town  of  Whitestowu,  and  his  judgments  and 
proceedings  may  be  reviewed  in  the  same  manner  as  is  or  may 
be  provided  in  cases  of  judgments  and  proceedings  of  justices 
of  the  peace." 

It  was  held  in  Sill  v.  The  Village  of  Corning,  (15  N.  Y. 
Rep.  297,)  and  in  Brandon  v.  Avery,  (22  id.  469,)  that  a 
police  justice  elected  by  the  electors  of  an  incorporated  village 
may,  by  authority  of  the  legislature,  exercise  jurisdiction  in 
civil  actions  within  the  territorial  limits  of  the  village.  In 
the  latter  case  the  charter  was  examined,  and  it  was  found 
to  contain  a  provision  that  the  police  justice  of  the  village  of 
Illion  shall  in  said  village  possess  all  the  jurisdiction,  power 
and  authority,  and  be  subject  to  the  same  requirements  and 
duties  in  all  respects,  as  is  or  may  by  law  be  vested  in  or  re- 
quired from  justices  of  the  peace  of  the  town  of  Grerman  Flats. 
Comstock,  Ch.  J.  in  delivering  the  opinion  of  the  court,  ob- 
served:  "The  difference  between  the  office  of  police  justice, 
as  constituted  by  this  statute,  and  that  of  a  justice  of  the 
peace,  is  sufficiently  marked  by  the  absence  in  the  former  of 
a  variety  of  powers  and  duties  which  appertain  to  the  latter, 
and  still  more  by  the  territorial  restriction  which  confines 
the  jurisdiction  of  the  police  magistrate  to  the  limits  of  the 
village."  It  is  admitted  that  justices  of  the  pe'ace  cannot  be 
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elected  by  the  electors  of  incorporated  villages,  but  must  be 
elected  by  the  electors  of  the  several  towns  at  their  annual 
town  meetings,  whose  terms  of  office  shall  be  four  years. 
(Const.  Art.  6,  §  17.)  But  officers  of  local  and  inferior  juris- 
diction may  be  elected  by  the  electors,  of  the  village.  (Bran- 
don v.  Avery,  supra.)  Under  this  construction  of  the  fun- 
damental law,  the  only  question  of  importance  is,  whether 
the  police  justice  created  by  the  act  in  question,  is  a  justice 
of  the  peace  of  the  town  of  Whitestown. 

Has  he  the  same  territorial  jurisdiction?  It  is  provided 
by  the  act  in  question,  (§  43,)  that  he  shall  have  the  same 
power  and  jurisdiction,  and  be  subject  to  the  same  duties  and 
liabilities,  as  justices  of  the  peace  of  the  town  of  Whitestown, 
and  that  his  judgments  may  be  reviewed  in  the  same  manner, 
&c.  The  words  are,  that  he  shall  have  the  same  jurisdiction 
as  a  justice  of  the  peace  of  the  town  of  Whitestown.  Unless 
these  words  are  restricted  by  some  other  provision,  the  natural, 
and  I  think  the  necessary  effect  is,  to  constitute  him  a  justice  of 
the  peace  of  the  town  of  Whitestown.  The  same  act  gives  him 
some  additional  powers,  but  I  have  looked  in  vain  for  any  lim- 
itation of  his  general  jurisdiction,  to  exercise  all  the  powers  and 
authority  of  a  justice  of  the  peace  in  civil  and  criminal  cases. 
The  forty-fourth  section  of  this  act  prescribes  that  "he  shall 
keep  an  office  within  said  village,  hear  all  complaints,  hold 
courts  and  courts  of  special  sessions,  and  conduct  all  other 
criminal  business  that  may  by  law  be  done  by  a  justice  of  the 
peace."  This  is  not  an  express  denial  of  his  right  to  hold 
courts  elsewhere,  but  it  makes  it  his  duty  to  keep  an  office 
and  hold  courts  in  the  village.  It  is  not  equivalent  to  a 
declaration  that  he  shall  hold  his  office  in  said  village.  Nor 
is  it  the  restricted  language  used  in  the  charter  of  the  village 
of  Illion,  (ch.  127  of  Laws  of  1854,  §§  7,  8,)  where  the 
police  justice  was  authorized  "in  said  village"  to  exercise  the 
jurisdiction  of  a  justice  of  the  peace  of  the  town  of  German 
Flats.  I  confess  I  do  not  appreciate  the  observation  of  the 
learned  judge,  in  Brandon  v.  Avery,  that  there  is  a  difference 
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between  such  an  officer  and  a  justice  of  the  peace  of  the  town 
of  German  Flats,  marked  by  a  "variety  of  powers  and  duties 
which  appertain"  to  the  two  offices.  The  only  distinction 
of  moment  between  the  charter  under  review  in  Brandon  v. 
Avery,  and  the  charter  of  the  village  of  Whitesborough,  is 
that  arising  out  of  the  difference  in  language  as  to  the  place 
where  the  police  magistrate  is  to  hold  his  courts  and  exercise 
his  jurisdiction.  And  I  am  unable  to  appreciate  the  difference 
in  the  jurisdiction  of  a  magistrate  in  civil  cases,  whether  he 
holds  his  courts  in  one  place  or  in  another  place  in  the  same 
county.  If  he  can  exercise  the  same  jurisdiction  as  a  justice 
of  the  peace  of  the  town  in  which  the  village  is  located,  the 
result  is  the  same  as  though  he  was  named  and  voted  for  by 
the  electors  of  the  village  as  one  of  the  justices  of  the  town. 
It  was  assumed  in  Brandon  v.  Avery  that  the  police  justice 
of  the  village  of  Illion  "could  not  hold  his  court,  and  probably 
could  not  send  his  summons  without  the  corporate  limits  of  the 
village."  The  locality  of  his  court  is,  however,  a  matter  of 
but  little  consequence  in  defining  his  jurisdiction;  but  the 
fact  that  he  could  not  send  his  summons  out  of  the  corporate 
limits  necessarily  restricted  his  jurisdiction  below  that  of  a 
justice  of  the  peace  of  the  town  of  German  Flats,  and  made 
him  an  inferior  officer,  within  the  principle  of  the  decision  in 
Sill  v.  The  Village  of  Corning,  (15  N.  T.  Rep.  297.)  If, 
therefore,  it  can  be  assumed,  or  fairly  inferred,  that  the  police 
justice  of  the  village  of  Whitesborough  cannot,  under  this 
act,  exercise  the  same  jurisdiction  as  a  justice  of  the  peace 
of  the  town  of  Whitestown,  in  civil  cases ;  if  he  could  not 
send  his  summons  beyond  the  territorial  limits  of  the  village, 
then  I  think  we  must  hold  that  the  act  creating  such  officer 
is  within  the  constitutional  power  of  the  legislature.  But  I 
have  looked  in  vain  through  this  act  to  find  any  such  limita- 
tion upon  his  authority.  Nor  do  I  think  the  act  would  be 
constitutional  if  the  justice  was  required  to  hold  all  his  courts 
in  the  territorial  limits  of  the  village.  So  long  as  he  is  made 
equal  in  jurisdiction  to  a  justice  of  the  peace  of  the  town,  in 
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civil  and  criminal  cases,  it  is  not  the  province  of  the  court  to 
undertake  to  limit  his  jurisdiction  for  the  sake  of  saving  it. 
This  act  says  in  broad  and  plain  language  that  the  police  jus- 
tice shall  have  the  same  powers  and  jurisdiction  as  a  justice 
of  the  peace  of  the  town  of  Whitestown.  This  makes  him 
de  jure  a  justice  of  the  peace  of  the  town  of  Whitestown. 
Calling  him  a  police  justice  does  not  restrict  his  jurisdiction. 
Locating  his  courts  at  the  village  does  not  restrict  his  juris- 
diction. The  legislature  might  require  justices  of  the  peace 
to  hold  their  courts  in  a  particular  place,  without  impairing 
their  jurisdiction.  Their  process  would  reach  just  as  far  as 
though  they  held  their  courts  in  anothef  place  in  the  same 
county,  of  their  own  selection.  I  confess  I  am  not  entirely 
satisfied  with  the  decision  of  the  court  of  appeals,  in  Bran- 
don v.  A  very,  for  I  fail  to  see  upon  what  theory  it  could  be 
fairly  assumed  in  that  case  that  the  police  justice  was  re- 
stricted from  sending  his  summons  beyond  the  territorial 
limits  of  the  village.  The  language  of  the  charter  seems  to 
have  allowed  him  to  exercise  all  the  franchises  of  a  justice  of 
the  peace  of  the  town  of  German  Flats,  within  the  corporate 
limits  of  the  village  of  Illion.  He  could  not  exercise  them 
outside,  by  the  very  language  of  the  statute,  and  therein  he 
differed  from  the  other  justices  of  the  peace  of  the  same 
county.  This  language  was  held  to  restrict  him  from  sending 
his  summons  out  of  the  village ;  and  doubtless  the  language 
will  bear  such  an  interpretation.  I  think,  therefore,  that 
case  does  not  control  this.  Regarding  the  police  justice  in 
this  case  as  clothed  with  all  the  authority  and  jurisdiction  of  a 
justice  of  the  peace  of  the  town  of  Whitestown,  without  re- 
striction upon  his  jurisdiction  to  issue  any  process  which  a  jus- 
tice of  the  peace  of  the  same  town  might  issue,  and  to  hold 
courts  in  all  respects  in  the  same  manner  and  with  the  same  ju- 
risdiction' as  a  justice  of  the  peace  of  the  town  of  Whitestown, 
I  think  the  act  in  question,  so  far  as  it  creates  such  an  officer, 
a  clear  violation  of  the  constitution.  For  this  reason  I  think 
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the  judgment  of  the  county  court  and  that  of  the  justice 
should  be  reversed. 

ALLEN,  J.  The  defendant  cannot 'now  object  that  the 
justice  did  not  acquire  jurisdiction  of  his  person,  or  of  the 
cause  of  action,  by  the  service  of  process  in  a  proper  manner, 
or  by  reason  of  the  non-residence  of  the  defendant  within  the 
limits  of  the  village  of  Whitesborough,  if  such  residence  was 
necessary  to  the  jurisdiction.  By  not  pleading  in  abatement 
to  the  jurisdiction  the  objection  was  waived.  But  this  remark 
does  not  apply  to  an  inherent  defect  in  the  jurisdiction  of  the 
justice.  If  he  had  not  by  law  jurisdiction  of  the  subject  mat- 
ter, or  authority  to  hear  and  try  civil  actions,  the  consent  of 
the  parties  could  not  confer  jurisdiction,  and  his  judgments 
are  void  ;  and  the  objection  may  be  taken  in  any  stage  of  the 
action,  or  upon  any  appeal  from  the  judgment. 

The  justice  was  chosen  by  the  electors  of  the  village  of 
Whitesborough,  under  the  provisions  of  the  charter  of  that 
village  requiring  a  "  police  justice"  to  be  elected  annually, 
within  the  village.  (Laws  of  1859,  p.  14,  §§  2,  3.)  By  the 
same  charter  the  powers  and  jurisdiction  of  the  justice  so 
elected  are  declared  to  be  the  same  as  those  of  justices  of  the 
peace  in  the  town  of  Whitestown,  and  his  judgments  and 
proceedings  are  to  be  reviewed  in  the  same  manner  as  in  cases 
of  judgments  and  proceedings  of  justices  of  the  peace.  And 
he  is  required  to  keep  an  office  within  the  village  and  hear  all 
complaints,  hold  courts  and  courts  of  special  sessions,  and 
conduct  all  other  criminal  business  that  may  by  law  be  done 
by  a  justice  of  the  peace.  (Id.  p.  30,  §§  43,  44.)  The  police 
justice  chosen  by  the  electors  of  the  village  of  Whitesborough 
is  thus  made  a  justice  of  the  peace  of  the  town  of  Whitestown, 
and  exercises  all  his  powers  in  the  trial  of  civil  actions  as  such 
justice,  and  under  the  authority  thus  conferred.  This  is  in 
direct  contravention  of  §  17  of  article  6  of  the  constitution 
of  this  state,  which  directs  that  justices  of  the  peace  shall  be 
chosen  by  the  electors  of  the  several  towns,  and  shall  hold 
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their  offices  for  four  years,  and  is  directly  within  the  remark 
of  Judge  Comstock  in  Brandon  v.  Avery,  (22  N.  Y.  Rep. 
469,)  to  the  effect  that  an  attempt,  under  color  of  a  village 
election,  to  create  an  additional  justice  of  the  peace  for  the 
town  of  which  the  village  is  a  part,  would  be  unconstitutional. 
The  case  of  Brandon  v.  Avery  was  decided,  and  the  juris- 
diction of  the  police  justice  of  Illiori  was  sustained  upon  the 
ground  that  the  powers  and  duties  of  the  justice  were  by  the 
act  creating  the  office  restricted  and  limited  by  the  territorial 
limits  of  the  village.  (Laws  of  1854,  p.  311,  §8.)  Thus 
defined  and  limited,  the  jurisdiction  was  held  to  be  local  and 
inferior,  so  as  to  bring  the  case  within  that  of  Sill  v.  Village 
of  Corning,  (15  N.  Y.  Eep.  297.)  The  court  there  created 
and  sustained  was  a  local  court  for  the  disposal  of  actions 
within  the  village  of  Corning,  and  in  which  that  village  had 
an  interest.  The  jurisdiction  of  the  police  justice  of  Whites- 
borough  is  in  a  sense  local  or  inferior,  within  the  terms  of  the 
act  creating  the  office,  except  as  a  court  of  justice  of  the  peace 
as  created  by  the  constitution  in  the  several  towns  of  the  state 
is  local  and  inferior.  The  jurisdiction  of  the  two  tribunals 
cannot  be  distinguished,  and  therefore  the  magistrate  can 
only  be  chosen  in  the  manner,  for  the  term  and  by  the  elec- 
tors named  in  the  constitution. 

The  judgments  of  the  county  court  and  of  the  justice  must 
be  reversed. 

MULLIN,  J.  and  BACON,  J.  concurred. 

Judgment  reversed. 

[ONONDAGA  GENEBAL   TERM,   April  7,   1863.    Allen.  Mttllin,  Morgan  and 
Bacon,  Justices.] 
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The  act  of  March  23,  1860,  for  the  protection  of  purchasers  of  real  estate 
upon  sales  made  by  order  of  surrogates,  throws  upon  the  party  seeking 
to  impeach  a  sale  of  real  estate  under  the  decree  of  a  surrogate  the  whole 
burden  of  the'  proof;  and  if  he  fails  to  show  a  want  of  jurisdiction  in 
the  surrogate  to  make  the  order,  the  law  presumes  that  it  was  properly 
made. 

If  it  is  shown  by  affirmative  evidence  that  the  surrogate  did  not  acquire 
jurisdiction  to  make  the  order  of  sale,  the  proceedings  will  be  held  invalid 
as  before  the  act,  and  for  the  same  causes.  This  being  the  obvious  con- 
struction of  the  act,  the  objection  that  it  is  unconstitutional  cannot  be 
maintained. 

The  surrogate  may  make  the  order  of  sale  upon  the  petition  of  the  creditors, 
under  the  provisions  of  the  act  of  1837,  ch.  460,  (Laws  of  1837,  p.  636,) 
although  all  the  administrators  have  not  united  in  making  and  returning 
an  inventory  of  the  estate. 

The  proceeding  by  the  creditors  is  in  hostility  to  the  administrators,  and  the 
latter  will  not  be  allowed  to  allege  their  own  neglect,  to  render  it  inopera- 
tive. Per  MORGAN,  J. 

The  jurisdiction  of  the  surrogate  depends  upon  the  petition,  and  not  upon 
matters  outside  of  it.  It  is  not.  competent  in  an  action  of  ejectment,  by 
the  heirs,  against  a  purchaser  under  the  sale,  to  prove  in  opposition  to  the 
statement  of  the  petition,  that  no  account  had  been  rendered  by  the  admin- 
istrators showing  a  deficiency  of  assets  to  pay  the  debts. 

The  object  of  the  act  of  1850  was  to  protect  purchasers  who  had  bought  the 
real  estate  of  the  deceased  upon  the  faith  of  the  surrogate's  decree.  And 
when  the  petition  states  facts  sufficient  to  confer  jurisdiction  upon  the 
surrogate  to  make  the  order  of  sale,  the  decree  should  have  the  same 
effect  as  a  judgment  of  a  court  of  general  jurisdiction,  to  protect  bona  fid* 
purchasers.  Per  MORGAN,  J. 

A  PPEAL  from  a  judgment  rendered  upon  the  decision  of 
J\.  Justice  MULLIN,  at  the  Onondaga  circuit,  in  July,  1862. 

The  action  was  brought  for  the  recovery  of  an  undivided 
sixteenth  part  of  a  certain  lot  in  the  first  ward  of  the  city  of 
Syracuse.  The  entire  premises  were  owned  by  Thaddeus  M. 
Wood,  deceased,  at  the  time  of  his  decease,  who  died  intes- 
tate, leaving  Theodore  Wood,  (the  father  of  the  plaintiff,) 
one  of  his  heirs  and  inheriting  the  undivided  one-eighth  part 
of  all  his  real  estate.  Theodore  Wood,  the  father  of  the 
plaintiff,  died  in  1838,  seised  of  the  one-eighth  part  of  said 
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premises,  dividing  all  his  real  estate  in  equal  portions  to  his 
two  sons,  the  plaintiff  and  Frederick  L.  Wood.  At  the  time 
of  the  commencement  of  this  action  the  defendant  was  in 
possession,  claiming  title  to  the  entire  premises. 

The  defense  consisted  of  two  branches :  First..  An  attempt 
to  show  title  out  of  the  plaintiff,  and  in  David  S.  Colvin  and 
Dennis  McCarthy,  by  virtue  of  a  sale  made  in  pursuance  of 
an  order  of  the  surrogate  of  Onondaga  county,  on  the  peti- 
tion of  Gardner  Lawrence,  one  of  the  administrators  of  said 
Thaddeus  M.  Wood,  for  the  payment  of  his  debts,  which 
petition  was  presented  on  the  llth  day  of  February,  1839. 
This  defense  was  overruled  at  the  trial.  Second.  Title  in 
the  defendant,  under  proceedings  before  the  surrogate  to  sell 
said  real  estate,  on  the  application  of  George  Geddes,  a 
creditor,  presented  on  the  12th  day  of  November,  1840, 
under  which  proceedings  the  land  was  bid  off  by  Stan  ton  P 
Babcock,  under  whom  the  defendant  claims  title. 

The  facts,  so  far  as  they  are  important  to  the  decision  of 
the  questions  presented  on  this  appeal,  are  stated  in  the 
opinion  of  the  court. 

Wm.  Porter,  for  the  appellant.  (1.)  The  plaintiff  was 
not  divested  of  his  title  by  the  proceedings  before  the  surro- 
gate on  the  application  of  Geddes  and  the  deed  to  Babcock 
in  pursuance  thereof.  The  statute  (2  B.  S.  tit.  4,  ch.  6,  §  1,) 
makes  the  filing  of  an  inventory  by  all  the  administrators,  a 
condition  precedent  to  their  application  to  sell  the  real  estate 
of  their  intestate ;  and  this  applies  as  well  to  applications 
made  by  the  administrators  under  §§  79  and  61,  title  4, 
2  R.  S.  4th  ed.,  as  to  applications  under  §  1  of  said  title. 
That  such  is  a  fair  construction  of  the  statute,  is  evident 
from  the  fact  that  an  application  from  a  creditor  cannot  be 
made  until  after  the  rendition  of  an  account  by  the  admin- 
istrators, (§  59,)  which  of  course  involves  the  necessity  of  a 
previous  filing  of  an  inventory,  and  also  from  the  provisions 
of  §  50,  title  4,  which  requires  a  surrogate  to  be  satisfied, 
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oefore  ordering  a  sale,  that  the  requirements  of  §  14  of  title  4 
have  been  complied  with. 

(2.)  The  petition  of  Geddes  shows  no  claims  or  demands 
against  Thaddeus  M.  Wood,  deceased.  The  petition  sets 
forth  "that  the  estate  of  Hall  is  a  creditor  of  Gardner  Law- 
rence and  Henry  Davis,  jun."  The  terms  "surviving  ad- 
ministrators &c.,"  is  descriptio  personarum,  only.  (Gould  v. 
Glass,  19  Barb.  179,  and  cases  there  cited.)  But  conceding 
that  the  petition  shows  an  indebtedness  by  Lawrence  and 
Davis  as  administrators,  such  indebtedness  may  have  arisen 
after  the  decease  of  Thaddeus  M.  Wood,  from  their  actio< 
as  administrators. 

(3.)  The  case  shows,  and  the  court  has  found,  that  the 
application  of  Geddes  was  made  before  an  account  was  ren- 
dered by  any  of  the  administrators.  This  objection  is  fatal, 
inasmuch  as  the  surrogate  has  no  jurisdiction  or  authority  to 
entertain  such  application  until  after  the  administrators 
shall  have  rendered  their  account.  (§  59,  tit.  4,  ch.  6,  part  2 
It.  S.  4th  ed.)  The  necessity  of  complying  with  conditions 
precedent  to  confer  jurisdiction  upon  surrogates  is  shown  in 
Sibley  v.  Waffle,  (16  N.  T.  Sep.  180,  190.)  "Every  statute 
authority  in  derogation  of  the  common  law  to  divest  the  title 
of  one  and  transfer  it  to  another  must  be  strictly  pursued, 
or  the  title  will  not  pass."  (Bronson,  J.  in  Sharp  v.  Spier, 
4  Hill,  86,  and  quoted  and  approved  by  Porter,  senator,  in 
Striker  v.  Kelly,  2  Denio,  323.  And  see  3  Comst.  40L) 

D.  Pratt,  for  the  respondent.  (1.)  It  being  admitted 
that  all  the  administrators  duly  qualified,  the  neglect  of 
Henry  Davis,  jun.  and  Theodore  Wood  to  join  in  the  inven- 
tory would  not  disqualify  Lawrence,  who  filed  the  inventory ; 
it  would  only  disqualify  Davis  and  Wood.  (See  3  R.  S. 
5th  ed.  p.  173,  §  25.) 

(2.)  If  any  title  was  left  in  the  plaintiff  after  the  sale  to 
Colvin,  it  was  divested  by  the  proceedings  under  the  petition 
of  Geddes,  made  November  12,  1840,  which  were  all  regular, 
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and  passed  the  whole  title  to  Babcock,  the  purchaser  under 
that  sale.  The  plaintiff  claims  that  this  sale  was  void,  on 
the  ground  that  Greddes  was  a  creditor,  and  no  account  had 
been  rendered  before  the  petition  was  made.  I  reply  that 
the  petition  of  Geddes  states  that  the  administrators  had 
rendered  their  account,  and  that  the  assets  were  insufficient 
to  pay  the  debts ;  and  that  is  all  the  statute  requires  to 
confer  jurisdiction  upon  the  surrogate  to  make  the  order. 
(3  B.  S.  5th  ed.  p.  192,  §  38.)  Now,  it  is  the  petition  that 
gives  the  surrogate  jurisdiction,  and  if  the  facts  therein  stated 
are  sufficient  and  jurisdiction  acquired,  the  proceedings  can 
not  be  attacked  collaterally,  but  only  on  appeal.  (4  Wend. 
436.  20  id.  240.  2  Comst.  459.  4  Denio,  118.  3  Comst. 
41.  18  N.  T.  Rep.  335.)  All  that  is  required  to  give  the 
surrogate  jurisdiction  to  order  a  sale  of  real  estate  is  that  it 
must  affirmatively  appear  that  an  account  of  the  personal 
estate  has  been  rendered,  and  that  it  is  insufficient  to  dis- 
charge the  debts.  (15  Wend.  449.)  All  this  appears  in  the 
petition  in  this  case,  and  when  jurisdiction  is  obtained,  it 
protects  all  parties  in  a  collateral  action.  (3  Comst.  41. 
18  N.  7.  Rep.  355.  4  Denio,  118.)  And  the  statement  of 
a  jurisdictional  fact  in  the  petition  verified,  is  sufficient. 
(1  Seld.  434.  7  Barb.  498.  17  How.  422.)  The  regularity 
of  the  proceedings  under  that  petition,  aided  by  the  act  of 
1850,  and  the  decision  in  24th  Barb.  129,  we  contend  divested 
the  plaintiff's  title  to  the  premises  in  question,  and  the 
judgment  at  the  circuit  was  right,,  and  should  be  affirmed. 

By  the  Court,  MORGAN,  J.  This  was  an  action  of  eject- 
ment brought  by  the  plaintiff,  who  was  the  grandson  of 
Thaddeus  M.  Wood,  deceased,  to  recover  an  undivided  six- 
teenth part  of  a  certain  lot  of  land  in  the  first  ward  of  the 
city  of  Syracuse.  T.  M.  Wood  died  in  1836,  seised  of  the 
premises,  leaving  a  widow  and  eight  children  his  only  heirs 
at  law,  one  of  whom  was  Theodore  Wood,  the  father  of  the 
plaintiff,  who  died  in  1838,  leaving  a  will  and  dividing  all 


ONONDAGA— APRIL,  1863.  421 


Wood  r.  McChesnev. 


his  real  estate  in  equal  portions  to  his  two  sons,  the  plaintiff 
and  one  Frederick  L.  Wood.  The  defendant  attempted  tc 
show  title  out  of  the  plaintiff  under  a  conveyance  of  the 
premises  made  by  the  administrators  of  Thaddeus  M.  Wood 
through  a  sale  made  in  1839,  in  pursuance  of  an  order  of 
the  surrogate,  on  the  petition  of  Gardner  Lawrence,  one  of 
the  administrators  of  T.  M.  Wood,  for  the  payment  of  debts ; 
and  he  also  claimed  title  in  himself  under  a  sale  made  in 
pursuance  of  the  order  of  the  surrogate  on  the  petition  of 
creditors.  This  petition  was  presented  by  George  Geddes, 
November  12,  1840.  The  learned  judge  overruled  the  first 
branch  of  the  defense,  so  far  as  it  rested  upon  the  deed  of 
the  administrators  made  in  pursuance  of  the  order  of  the 
surrogate  upon  the  petition  of  Gardner  Lawrence  as  adminis- 
trator of  T.  M.  Wood,  but  held  that  the  sale  made  in  pur- 
suance of  the  order  of  the  surrogate  upon  the  petition  of  the 
creditors  was  valid,  and  divested  the  plaintiff  of  his  title. 

It  will  therefore  be  unnecessary  to  examine  into  the  validity 
of  the  first  sale.  As  to  the  second  sale,  the  plaintiff  must 
show  affirmatively  that  the  surrogate  made  the  order  to  sell, 
without  jurisdiction,  before  it  can  be  impeached  in  this  action. 
(Laws  of  1850,  ch.  82,  p.  117.)  Many  of  the  decisions  re- 
ferred to  are  inapplicable  to  this  case,  as  they  were  made 
prior  to  the  act  of  1850.  By  that  act  (§  1)  the  sale  must  be 
"deemed  and  held  to  be  as  valid  and  effectual  as  if  made  by 
a  court  having  original  general  jurisdiction ;  and  the  title  of 
any  purchaser  made  in  good  faith  shall  not  be  impeached  or 
invalidated  by  reason  of  any  omission,  error,  defect  or  irreg- 
ularity in  the  proceedings  before  the  surrogate,  or  by  an 
allegation  of  want  of  jurisdiction  on  the  part  of  such  surro- 
gate ;  except  in  the  manner  and  for  the  causes  that  the  same 
could  be  impeached  or  invalidated  in  case  such  sale  had  been 
made  pursuant  to  the  order  of  a  court  of  original  jurisdic- 
tion." This  statute  throws  upon  the  party  seeking  to  im- 
peach such  sale  the  whole  burden  of  the  proof;  and  if  he 
fails  to  show  a  want  of  jurisdiction  in  the  surrogate  to  make 
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the  order,  the  law  presumes  that  it  was  properly  made.  If, 
however,  the  party  succeeds  in  showing,  by  affirmative  evi- 
dence, that  the  surrogate  did  not  acquire  jurisdiction  to  make 
the  order  of  sale,  the  proceedings  will  be  held  invalid  as 
before,  and  for  the  same  cause.  This  being  the  obvious  con- 
struction of  the  act  of  1850,  the  objection  that  it  is  uncon- 
stitutional cannot  be  maintained.  (Chandler  v.  Northrup, 
24  Barb.  129.) 

It  is,  however,  claimed  by  the  appellant's  counsel  that  the 
order  of  the  surrogate  in  this  case  is  shown  to  be  without 
jurisdiction.  It  is  found  as  a  matter  of  fact  that  only  one 
of  the  administrators  of  T.  M.  Wood  (and  there  were  origi- 
nally three  of  them,)  ever  made  and  filed  an  inventory  of 
his  personal  estate;  and  it  is  contended  that  all  of  the 
administrators  must  make  and  file  an  inventory  before  the 
creditors  can  legally  present  a  petition  for  the  sale  of  the 
real  estate  of  the  intestate  for  the  payment  of  his  debts. 
It  is  conceded  that  the  administrators  cannot  apply  for  the 
order  of  sale,  until  they  shall  have  made  and  filed  an  inven- 
tory according  to  law.  (2  B.  S.  100,  §  1.)  It  is  unnecessary 
to  pass  upon  the  question  whether  all  of  the  administrators 
must  unite  in  making  an  inventory  before  an  application 
can  be  entertained  by  the  surrogate  to  sell  the  real  estate 
under  the  first  section  of  the  statute.  The  question  here  is 
as  to  the  authority  of  the  surrogate  to  make  the  order  on  the 
petition  of  creditors  under  the  provision  of  the  act  of  1837, 
eh.  460,  §  72.  (Laws  of  1837,  p.  536.)  It  is  provided  in 
that  section  that  "if  after  the  rendering  of  an  account  by 
an  executor  or  administrator  as  provided  in  chapter  second, 
title  fourth  of  the  revised  statutes,  it  shall  appear  that  there 
are  not  sufficient  assets  to  pay  the  debts  of  the  deceased, 
the  surrogate,  upon  the  application  of  any  creditor,  made  at 
any  time  after  the  granting  of  letters  testamentary  or  of 
administration,  shall  grant  an  order  for  such  executor  or 
administrator  to  show  cause  why  he  should  not  be  required 
to  mortgage,  lease  or  sell  the  real  estate  of  the  deceased  for 
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the  payment  of  his  debts."  This  is  a  proceeding  hostile  to 
the  administrators,  and  they  ought  not  to  be  allowed  to  allege 
their  own  neglect,  to  render  it  inoperative.  The  only  condi- 
tion mentioned  as  preliminary  to  the  making  of  this  order 
is  "the  rendering  of  an  account  as  provided  in  chapter  6, 
part  2,  title  4,  of  the  revised  statutes,"  showing  a  deficiency 
of  assets.  The  petition  of  Mr.  Geddes  was  presented  to  the 
surrogate  on  the  12th  of  November,  1840,  and  it  set  forth 
that  the  administrators  of  the  estate  of  said  Wood  had 
rendered  their  account  showing  a  deficiency  of  assets.  The 
entries  in  the  books  of  the  surrogate  show  that  on  the  first 
of  the  preceding  April,  on  the  application  of  Mrs.  Emily 
Bracket,  one  of  the  next  of  kin  of  said  Thaddeus  M.  Wood, 
deceased,  the  surrogate  issued  a  citation  to  the  administra- 
tors to  appear  on  the  16th  of  April  to  render  an  account  of 
their  proceedings  as  such  administrators,  and  that  on  the 
29th  of  April  (to  which  the  hearing  was  adjourned)  the 
administrators  presented  their  account.  This  account  was 
not  finally  acted  upon  and  settled,  so  as  to  make  it  a  final 
accounting,  until  the  12th  day  of  October,  1841.  It  is 
claimed  by  the  appellant's  counsel  that  this  accounting  was 
not  according  to  law,  but  we  are  bound  to  presume  that  it 
was  duly  rendered,  in  the  absence  of  affirmative  evidence  to 
impeach  it,  and  there  is  no  such  evidence  in  this  case.  The 
original  omission  of  one  or  more  of  the  administrators  to 
unite  in  the  inventory  will  not,  I  think,  take  away  the  juris- 
diction of  the  surrogate  to  make  an  order  of  sale,  after  tho 
rendition  of  their  accounts. 

It  is  claimed  by  the  appellant's  counsel  that  the  petition 
of  Geddes  fails  to  show  any  claim  or  demands  against  Thad- 
deus M.  Wood,  deceased,  for  it  sets  forth  "that  the  estate  of 
Hall  is  a  creditor  of  Gardner  Lawrence  and  Henry  Davis,  jun. 
surviving  administrators  of  the  estate  of  Thaddeus  M.  Wood," 
which  is  said  to  be  a  descriptio  personarum  only.  It  is  also 
claimed  that  the  indebtedness  may  have  arisen  after  the 
decease  of  Wood  and  on  account  of  their  action  as  adminis- 
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trators ;  in  which  case  no  sale  of  the  lands  of  the  deceased 
can  be  made  to  satisfy  them.  But  on  reference  to  the  peti- 
tion we  find  a  statement  of  the  manner  in  which  the  indebt- 
edness arose.  It  arose  out  of  a  chancery  suit  commenced  by 
Hall  against  Wood,  and  prosecuted  against  the  administrators 
after  Wood's  decease  to  a  final  decree,  for  $8000,  besides  one 
half  of  the  taxable  costs,  except  the  fees  of  the  examiner. 
This  is  not  very  specific,  but  sufficiently  so  to  repel  the  infer- 
ence of  the  appellant's  counsel  that  it  was  not  a  demand 
against  Wood's  estate,  at  least  to  the  amount  of  $8000, 
independent  of  the  costs. 

It  is  also  claimed  by  the  appellant's  counsel  that  the  appli- 
cation of  Geddes  was  made  before  an  account  was  rendered 
by  any  of  the  administrators.  But  this  is  not  true  in  fact, 
for  the  account  was  rendered  on  the  29th  of  April,  1840,  and 
the  petition  was  not  presented  until  the  12th  of  November, 
1840.  It  was  not  necessary  that  the  surrogate  should  have 
passed  upon  it  as  upon  a  final  accounting,  prior  to  the  appli- 
cation of  Geddes. 

Whatever  may  have  been  the  irregularities  before  the  sur- 
rogate in  relation  to  the  proceedings  of  the  administrators 
in  making  and  filing  an  inventory  of  the  estate  of  T.  M. 
Wood  or  in  rendering  an  account  of  their  proceedings,  it  may 
be  assumed,  I  think,  that  the  petition  of  Geddes  was  suffi- 
cient to  confer  jurisdiction  upon  the  surrogate  to  entertain 
the  application  for  an  order  upon  the  administrators  to  sell 
the  real  estate.  His  jurisdiction  depends  upon  the  petition 
and  not  upon  matters  outside  of  it.  I  think  it  would  not  be 
competent,  in  an  action  like  this,  to  prove  in  opposition  to 
the  statement  of  the  petitioner,  that  no  accounting  had  been 
rendered  by  the  administrators  showing  a  deficiency  of  assets 
to  pay  the  debts.  In  courts  of  general  jurisdiction,  I  think 
a  final  judgment  could  not  be  impeached  in  this  way.  The 
•object  of  the  statute  of  1860  was  to  protect  bona  fide  pur- 
chasers, who  had  bought  the  real  estate  of  the  deceased  upon 
the  faith  of  the  surrogate's  decree ;  and  when  the  petition 
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states  facts  sufficient  to  confer  jurisdiction  upon  the  surro- 
gate to  make  the  order  of  sale,  it  should  have  the  same  effect 
as  the  judgment  of  a  court  of  general  jurisdiction,  to  protect 
bona  fide  purchasers.  But  however  this  may  be,  the  appel- 
lant has  failed  to  show  affirmatively  that  any  of  the  necessary 
steps  to  confer  jurisdiction  were  omitted  in  this  case.  The 
judgment  should  be  affirmed. 

Ordered  accordingly. 


GEXERAL  TEEM,  April  7,  1863.     Allen,  Mtdlin,  Morgan  and 
Bacon,  Justices.] 


ANNA  SCHROEPPEL  adm'x,  &c.  vs.  NORMAN  HOPPER. 

The  vendor  of  lands  may  bring  a  suit  in  equity  to  obtain  a  specific  perform- 
ance of  the  contract  of  purchase,  although  he  has  an  adequate  remedy  by 
suit  at  common  law  to  recover  the  contract  price,  in  damages. 

Although  the  administratrix  of  a  vendor  has  no  concern  with  the  real  estate 
of  the  intestate,  still  she  is  competent  to  adjust  and  recover  the  balance 
due  upon  a  contract  of  sale  made  by  him  in  his  lifetime.  And  where,  upon 
such  an  adjustment,  she  agreed  with  the  vendee,  in  writing,  to  procure  the 
title,  give  further  time,  and  take  his  mortgage  for  a  portion  of  the  unpaid 
purchase  money,  and  afterwards  procured  and  tendered  to  him  a  deed  con- 
veying the  title,  and  demanded  performance ;  Held  that  on  his  refusal  to 
take  the  conveyance  and  execute  the  mortgage,  she  might  maintain  an  ac- 
tion in  equity  to  compel  payment  of  the  balance  of  the  purchase  price. 

The  heirs  at  law  having  conveyed  to  the  administratrix  their  title  to  the 
premises,  to  enable  her  to  transfer  it  to  the  purchaser,  in  fulfillment  of  the 
agreement,  are  no  longer  necessary  parties  to  the  action. 

The  time  specified  for  the  performance  of  a  written  contract  for  the  sale  of 
lands  is  not  important,  where  both  parties  have  acquiesced  in  extending  it. 

If  the  vendee  in  possession  desires  to  rescind  the  contract  because  the  vendor 
does  not  procure  the  conveyance  within  the  time  limited,  he  should  do  so 
promptly  by  surrendering  the  possession  of  the  premises. 

A  PPEAL  by  the  defendant  from  a  judgment  entered  up- 
J\  on  the  report  of  a  referee.  The  suit  was  brought  by  the 
plaintiff,  as  administratrix  of  her  husband,  to  compel  the 
specific  performance  of  a  contract  for  the  sale  of  real  estate. 
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The  following  facts  were  established  by  the  report  of  the 
referee.  Henry  W.  Schroeppel,  during  his  lifetime,  made 
two  certain  contracts  with  the  defendant,  Horman  Hopper, 
one  dated  August  12th,  1857,  for  the  sale  by  Schroeppel  to 
Hopper  of  35^0-  acres  of  land,  and  another  dated  September 
1st,  1851,  for  the  sale  by  Schroeppel  to  Hopper  of  about  32 
acres  of  land,  both  of  which  said  parcels  of  land  are  situate 
on  lot  No/  29  of  the  24th  township  of  Scriba's  patent,  in  the 
town  of  Schroeppel,  Oswego  county,  N.  Y.,  and  are  the  same 
on  which  the  defendant  resides. 

Hopper,  by  the  terms  of  said  contracts,  agreed  to  pay  said 
Henry  W.  Schroeppel  for  said  35-ft?s  acres  of  land  the  sum 
of  $300,  and  for  said  32  acres  the  sum  of  $434.  Said  con- 
tracts were  in  writing  and  were  duly  signed  by  the  said 
Schroeppel  and  Hopper.  Norman  Hopper,  during  the  life- 
time of  said  Henry  W.  Schroeppel,  made  payments  to 
Schroeppel  upon  both  of  said  contracts.  Henry  W.  Schroep- 
pel died,  and  Anna  Schroeppel,  his  wife,  was  duly  appointed 
his  administratrix  by  the  surrogate  of  Oswego  county,  prior 
to  the  19th  day  of  December,  1859.  On  the  said  19th  day 
of  December,  1859,  said  administratrix,  by  her  agent,  Mary 
H.  Schroeppel,  and  the  defendant  Hopper,  by  his  attorney, 
D.  D.  McKoon,  Esq.  on  a  settlement  and  adjustment  of  the 
payments  on  said  contracts,  entered  into  an  agreement  in 
writing,  by  the  terms  of  which  it  was  agreed  between  the 
plaintiff  and  the  defendant  herein,  that  there  was  due  on  said 
contracts  from  the  defendant  to  the  estate  of  Henry  W. 
Schroeppel  the  sum  of  $353,  and  that  said  sum  should  be 
paid  as  follows,  viz  :  $53  on  said  December  19th,  1859,  and 
the  balance  in  six  equal  annual  payments,  the  first  annual 
payment  to  become  due  September  1st,  1860,  and  other  pay- 
ments on  the  1st  day  of  September  of  each  and  every  year 
thereafter,  until  the  whole  sum  should  be  paid,  with  interest 
annually  at  the  time  of  each  payment ;  and  the  plaintiff,  as 
such  administratrix,  in  said  contracts  agreed  to  cause  herself 
and  the  heirs  of  said  Henry  W.  Schroeppel  to  execute  and 
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deliver  to  the  defendant,  Hopper,  a  good  and  sufficient  deed 
of  the  premise's  described  in  said  contracts,  within  three 
months  from  said  December  19th,  1859 ;  and  the  defendant, 
Hopper,  in  said  contract  agreed,  within  three  months,  to  ex- 
ecute and  deliver  to  said  administratrix  a  mortgage  on  the 
premises,  to  secure  the  payment  of  said  $300,  payable  as 
herein  before  stated.  Hopper  paid  to  the  plaintiff  the  sum 
of  $53  on  said  19th  of  December,  1859,  which  amount  was 
duly  indorsed  on  the  agreement.  In  fulfillment  of  said  agree- 
ment, dated  December  1 9th,  1859,  the  plaintiff  obtained  a  war- 
ranty deed  to  herself  of  the  premises,  duly  executed  by  all  the 
heirs  of  Henry  W.  Schroeppel,  except  one  who  was  an  infant 
heir,  which  deed  was  duly  recorded  in  Oswego  county  clerk's 
office,  March  1,  1860,  in  book  85  of  deeds,  page  341  &c. ;  and 
duly  obtained  a  guardian's  deed  of  said  premises  from  Albert 
W.  Schroeppel,  by  W.  H.  Gillispie,  his  guardian  ad  litem,  da- 
ted April  4th,  1860,  to  Norman  Hopper,  and  duly  executed  a 
warranty  deed  of  said  premises  in  her  own  name,  and  not  as 
administratrix,  on  the  15th  day  of  May,  1860,  to  Norman 
Hopper.  Prior  to  the  commencement  of  this  action  and  in 
the  spring  of  1861,  the  plaintiff  tendered  to  the  defendant 
said  guardian's  deed,  and  said  warranty  deed  from  herself, 
duly  executed,  which  deeds  conveyed  the  full  title  to  said 
premises,  and  at  the  same  time  tendered  to  the  defendant 
Hopper  a  mortgage  on  the  premises,  to  be  executed  by  him, 
securing  to  the  plaintiff,  as  administratrix  of  said  estate,  the 
said  sum  of  $300,  according  to  the  terms  of  said  contract 
dated  December  19th,  1859,  which  said  mortgage  the  defend- 
ant refused  to  execute.  The  defendant  has  not  fulfilled  said 
contract  of  December  19th,  1859,  on  his  part,  in  that  he  has 
refused  to  execute  said  mortgage  when  tendered  to  him  by 
the  plaintiff,  and  has  failed  and  neglected  to  pay  the  sum  of 
$50  and  the  interest  on  $300  from  December  19th,  1859, 
which  became  due  from  him  to  the  plaintiff  on  the  1st  day 
of  September,  1860. 
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W.  H.  Shumway,  for  the  appellant.  I.  The  agreement  or 
contract  set  forth  in  the  complaint  is  void.  The  plaintiff,  as 
administratrix,  could  not  make  an  agreement  for  the  sale  of 
the  real  estate  of  the  intestate,  or  for  the  specific  performance 
of  the  contracts  of  the  intestate,  made  by  him  in  his  lifetime. 
Every  contract  made  by  an  administrator  for  the  sale  of  the 
real  estate  of  the  intestate,  without  the  prior  and  necessary 
order  therefor,  is  absolutely  void.  (Overseers  of  Bridgewater 
v.  The  Overseers  of  Brookfield,  3  Cowen,  299.  Herrick  v. 
Grow  &  Brown,  5  Wend.  579.)  The  contract  is  not  executed 
by  the  parties  to  this  action,  nor  is  there  any  proof  that  Mary 
H.  Schroeppel  or  McKoon  were  authorized  to  make  it  for 
them. 

II.  But  if  the  contract  were  valid  and  binding  upon  the 
parties,  the  plaintiff  had  neither  performed  nor  offered  to 
perform  on  her  part.  The  deeds  were,  by  the  agreement,  to 
be  executed  and  exchanged  within  three  months  from  the 
date  thereof.  The  tender  of  the  deeds,  by  Chase,  was  made 
in  the  spring  of  1861,  about  one  year  after  the  execution  of 
the  deeds,  and  more  than  a  year  after  the  expiration  of  the 
three  months ;  and  no  valid  excuse  is  made  for  the  laches. 
(Jackson  v.  Edwards,  22  Wend.  498,  opinion,  510,  511.) 

D.  Pratt,  for  the  respondent.  I.  Land  contracts  are  assets 
and  pass  to  the  personal  representatives  of  a  deceased  vendor. 
His  heirs  are  merely  naked  trustees  of  the  legal  title,  the 
vendee  being  deemed  in  equity  seised  of  the  fee.  (Matter  of 
Everit,  2  Edw.  Rep.  597.  Livingston  v.  NewlcirTc,  3  John. 
Ch.  312.  Champion  v.  Brown,  6  id.  398.  Johnson  v.  Cor- 
bett,  11  Paige,  265.  Griffith  v.  Beecher,  10  Barb.  432.) 

II.  The  contract  being  assets  in  the  hands  of  the  adminis- 
tratrix, it  was  a  matter  entirely  for  her  to  settle,  ascertain 
the  amount  due,  and  make  such  arrangement  for  the  payment 
of  the  balance  found  due,  as  she  might  deem  for  the  interest 
of  the  intestate. 

III.  Where  the  purchaser  refuses  to  perform,  the  personal 
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representative  of  the  deceased  vendor  may  enforce  the  per- 
formance of  the  contract  in  equity.  (Hinton  v.  Hinton,  2 
Vea.  sen.  631.  Barker  v.  Hill,  2  Rep.  in  Gh.  721.  Boyce 
v.  Prickett,  6  Dana,  231.  Fry  on  Specif.  Perf.  47.) 

IV.  The  heirs  are  generally  necessary  parties,  as  they  have 
an  interest  in  disputing  the  contract.     But  in  this  case  all 
the  adult  heirs  recognized  the  contract  and  conveyed  before 
the  commencement  of  the  suit,  their  interest  to  the  plaintiff 
to  enable  her  to  enforce  it.     The  only  infant  heir  executed  a 
deed  under  an  order  of  the  court,  which  was  ready  for  deliv- 
ery.    The  plaintiff  tendered  her  own  deed  and  that  of  the 
infant,  before  the  commencement  of  the  suit.     The  case  of 
Boyce  v.  Prickett,  (6  Dana  231,)  is  in  point.     In  that  case 
the  vendor  died,  leaving  a  widow  and  infant  heirs.     A  deed 
was  made  by  them  under  an  order  of  the  court,  and  then  the 
administrator  brought  an  action  with  the  heirs  for  specific 
performance,  and  compelled  the  purchaser  to  accept  the  deed 
and  perform  on  his  part. 

V.  The  administratrix  was  the  proper  party  to  institute 
the  action  for  a  specific  performance  of  the  contracts,  against 
the  defendant.     She  was  authorized  to  commence  a  suit  upon 
the  original  contracts,  to  compel  the  defendant  to  accept  a 
conveyance  and  pay  the  purchase  price.     The  contract   of 
December  19th,  1859,  merely  settled  the  amount  due,  and 
the  time  and  manner  of  payment.     It  neither  augmented  nor 
diminished  the  equity  of  the  plaintiff  for  specific  performance. 

VI.  Whether  McKoon  was  authorized  to  act  for  the  de- 
fendant, was  a  question  of  fact  upon  conflicting  testimony, 
and  the  decision  of  the  referee  is  therefore  final. 

VII.  Time,  in  a  contract  for  .the  sale  of  land,  is  not  gen- 
erally deemed  of  the  essence  of  the  contract.     (Edgerton  v. 
Peckham,   11   Paige,  352.)     The  defendant  cannot  retain 
possession  and  insist  upon  a  forfeiture.     (Brown  v.  Dewey, 
2  Barb.  28.)     Neither  can  he  insist  upon  a  forfeiture,  without 
offering  to  perform  on  his  part.     (Brush  v.  Vandenbergh,  1 
Edio.  21)     Besides,  performance  at  the  day  was  waived. 
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By  the  Court,  MORGAN,  J.  This  was  an  action  in  equity 
brought  by  the  administratrix  of  H.  W.  Schroeppel,  deceased, 
to  compel  the  defendant°to  perform  his  contract,  made  by  him 
with  the  deceased,  as  it  was  afterwards  modified  by  his  widow 
and  administratrix.  The  defendant  Hopper,  in  1857,  pur- 
chased of  Schroeppel  two  parcels  of  land,  at  two  different 
times,  and  went  into  possession,  which  he  still  retains.  On  pay- 
ment of  the  purchase  price  Schroeppel  agreed  to  execute  good 
and  sufficient  deeds  of  conveyance.  Hopper  made  payments 
on  both  of  the  contracts  during  Schroeppel's  lifetime.  After 
his  death,  in  1859,  a  controversy  arose  as  to  the  payments, 
and  thereupon  Mr.  McKoori  for  Hopper,  and  Mary  Schroeppel 
for  the  administratrix,  came  to  a  settlement,  which  they  re- 
duced to  writing ;  by  which  it  was  agreed  that  there  was  due 
upon  the  two  contracts  the  sum  of  $353.  It  was  further 
agreed  that  Hopper  should  pay  down  the  sum  of  $53,  and 
secure  the  payment  of  the  residue  in  six  annual  installments, 
on  the  1st  of  September  of  each  year,  with  annual  interest, 
by  his  mortgage  on  the  premises,  on  the  delivery  to  him  of  a 
good  and  sufficient  deed,  which  the  administratrix  was  to 
cause  herself  and  the  heirs  of  said  Henry  W.  Schroeppel  to 
execute :  the  papers  to  be  exchanged  within  three  months 
from  the  date  of  the  agreement,  (December  19th,  1859.) 
MeKoon,  on  behalf  of  Hopper,  paid  down  the  $53,  and  the 
plaintiff  procured  the  adult  heirs  of  H.  W.  Schroeppel  to  ex- 
ecute to  her  a  warranty  deed  of  the  premises ;  and  on  her 
petition  the  supreme  court  appointed  a  guardian  for  the  infant 
heir,  and  she  then  obtained  a  deed  from  the  infant  heir,  con- 
veying his  interest  in  the  premises  directly  to  Hopper.  The 
plaintiff  then  executed  her  own  warranty  deed  to  the  defendant 
and  offered  it  to  him  together  with  the  deed  of  the  infant 
heir,  and  demanded  a  mortgage,  in  pursuance  of  the  modified 
agreement  of  December  19th,  1859.  On  his  refusal  to  per- 
form it  this  action  was  brought  to  compel  performance. 

I  had  doubts,  at  first,  whether  the  vendee  of  lands  could 
come  into  a  court  of  equity  and  demand  specific  performance, 
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when  he  had  an  adequate  remedy  by  suit  at  common  law  to 
recover  the  contract  price  in  damages.  In  Fry  on  Spec. 
Perf.  of  Contracts,  (p.  11,)  it  is  said  to  be  well  established 
that  the  remedy  is  mutual,  and  that  the  vendee  may  maintain 
his  bill  in  all  cases  where  the  purchaser  could  sue  for  specific 
performance  of  the  agreement.  And  in  the  case  of  Craig  v. 
Smith,  in  the  court  of  appeals,  (2  Comst.  60,)  it  was  held  that 
the  court  of  chancery  had  jurisdiction  in  such  a  case,  although 
the  complainant  had  a  remedy  at  law  upon  the  contract.  I 
am  of  opinion,  therefore,  that  this  court,  sitting  as  a  court  of 
equity,  has  jurisdiction  of  the  action.  The  defendant's  coun- 
sel makes  a  point  that  the  plaintiff,  as  administratrix,  could 
not  make  the  modified  contract  of  December  19th,  1859,  and 
he  cites  cases  to  show  that  administrators  have  no  concern 
•with  the  real  estate  of  the  intestate,  and  cannot  enter  into  a 
binding  contract  of  sale.  The  cases  he  refers  to  are  not  in 
point,  however,  for  here  the  contract  of  sale  was  made  by  H. 
W.  Schroeppel  in  his  lifetime,  and  the  defendant  was  in  pos- 
session. Schroeppel's  heirs  were  but  naked  trustees  of  the 
title,  and  the  unpaid  purchase  money  belonged  to  the  admin- 
istratrix. (Matter  of  Everit,  2  Edw.  597.)  She  did  not 
sell  the  land,  but  she  undertook  to  modify  the  terms  of  pay- 
ment. It  is  not  for  the  defendant  to  object  that  such  a  con- 
tract is  not  binding,  after  the  administratrix  had  acted  under 
it  so  far  as  to  have  extinguished  the  title  of  those  who  alone 
have  a  right  to  complain  of  it.  To  allow  the  defendant  to 
take  the  objection  after  the  administratrix  has  in  good  faith 
obtained  the  title,  with  a  view  of  complying  with  its  terms, 
would  operate  as  a  fraud  upon  her.  The  settlement  of  the 
unpaid  balance  was  clearly  within  her  authority,  and  the 
stipulation  to  take  the  mortgage  was  inserted  for  the  sole 
benefit  of  the  defendant  himself,  and  perhaps  should  not  be 
imposed  upon  him  if  he  prefers  to  perform  the  original  con- 
tract, by  paying  the  money  instead  of  giving  a  mortgage.  If 
it  is  therefore  conceded  that  this  portion  of  the  contract  was 
without  authority,  the  result  would  be,  that  the  decree,  in- 
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stead  of  requiring  the  defendant  to  execute  his  mortgage  to 
secure  the  payment  of  the  $300,  at  the  times  therein  specified, 
should  have  required  the  defendant  to  pay  it  in  money  on  the 
delivery  to  him  of  the  deeds  conveying  the  title  to  the  lands 
in  question.  According  to  the  case  of  Boyce  v.  Prickett, 
(6  Dana,  231,)  the  plaintiff  might  have  asked  for  a  decree 
that  the  land  itself  should  be  sold  to  satisfy  the  balance  un- 
paid upon  the  contract.  It  was  objected  upon  the  argument 
that  the  heirs  were  unnecessary  parties ;  but  I  think  the 
objection  is  not  well  taken,  as  they  have  all  consented  to  have 
the  contract  executed,  and  have  voluntarily  vested  the  title  in 
the  plaintiff  to  enable  her  to  perform  it.  The  only  object  in 
making  them  parties  would  be  to  give  them  an  opportunity  of 
disputing  the  contract ;  but  having  executed  it  already  so  far 
as,  and  even  farther  than  they  could  be  required  to  do,  (Hill  v. 
Ressigieu  17  Barb.  162,)  it  would  be  idle  to  make  them  parties. 

It  is  further  objected  that  McKoon  had  no  authority  to 
settle  and  make  the  modified  contract.  This  was  a  fair  ques- 
tion of  fact,  and  we  cannot  reverse  the  conclusion  of  the 
referee  in  respect  to  it.  It  is  also  objected  that  the  plaintiff 
did  not  tender  the  deeds  within  the  three  months,  and  not 
until  the  spring  of  1861.  But  time  is  not  generally  of  much 
importance,  when  both  parties  acquiesce  in  extending  it.  If 
the  defendant  desired  to  rescind  the  contract  because  the 
plaintiff  was  not  in  time,  he  should  have  done  so  promptly, 
by  surrendering  the  possession  of  the  premises.  It  is  absurd 
for  the  defendant  to  contend  that  the  contract  is  at  an  end, 
while  he  is  in  possession  of  the  lands,  holding  under  it. 
The  printed  case  shows  a  clerical  mistake  in  the  guardian's 
deed.  If  there  is  a  mistake  in  fact,  it  should  be  corrected 
before  the  defendant  is  required  to  perform  on  his  part. 

Another  objection  is,  that  twenty  acres  of  this  land  were 
sold  for  taxes  which  had  been  assessed  upon  the  premises  be- 
fore the  contract  of  sale.  But  the  tax  title  is  already  in  the 
defendant,  and  the  referee  found  as  a  matter  of  fact,  upon 
contradictory  evidence,  that  the  amount  paid  by  the  defendant 
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to  procure  the  tax  title  was  by  agreement  to  be  allowed  upon 
the  contract.  We  cannot,  therefore,  disturb  the  finding  of 
the  referee,  and  it  fully  disposes  of  the  objection. 

On  the  whole,  I  see  no  reason  for  reversing  the  general  con- 
clusion of  the  referee.  But  I  think  the  judgment  entered  up 
on  his  report  should  be  modified,  by  providing  that  the  defend- 
ant, upon  presentation  to  him  of  the  warranty  and  of  the  plain- 
tiff and  the  guardian's  deed,  properly  drawn  and  authenticated, 
be  required  to  pay  the  balance  of  the  purchase  price,  viz.  $300, 
with  interest  thereon  at  seven  per  cent,  to  the  time  of  such  pay- 
ment ;  or,  in  default  thereof,  that  he  be  required  to  execute  a 
mortgage  upon  the  premises  in  question,  conditioned  for  the 
payment  of  the  sum  as  specified  in  the  contract  in  exhibit  "I" 
of  the  printed  case.  With  this  modification,  the  judgment 
should  be  affirmed,  but  without  costs  in  this  court. 

Ordered  accordingly. 


GENERAL  TBRM,  April  7,  1863.    Allen,  MuUin,  Morgan  and 
Bacon,  Justices.] 


KITCHING  vs.  DIEHL  and  wife. 

The  omission  to  give  an  undertaking  or  security,  upon  an  appeal  from  a 
special  to  the  general  term,  is  not  a  sufficient  ground  for  a  motion  to  dismiss        ,  49  433 
the  appeal.  IjOkjS* 

An  appeal  without  security  is  effectual,  under  section  848  of  the  code;  but 
it  does  not  per  t«  operate  as  a  stay  of  proceedings  on  the  judgment. 

The  case  of  Kelsey  v.  Campbell,  (38  Barb.  238,)  explained  as  relating  to  the 
effect  of  an  appeal  from  the  supreme  court  to  the  court  of  appeals. 

MOTION  to  dismiss  an  appeal  to  the  general  term  from  a 
judgment  entered  at  a  special  term  on  the  report  of  a 
referee. 

Mr.  Osborn,  for  the  plaintiff. 

Mr.  Wehle,  for  the  defendant. 
VOL.  XL.  28 
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LOTT,  J.  Final  judgment  on  the  report  of  a  referee  was 
entered  in  this  action  on  the  llth  day  of  August,  1863,  in 
favor  of  the  plaintiff,  from  which  the  defendants  in  due  time 
appealed  to  the  general  term,  but  no  undertaking  or  security 
of  any  kind  on  the  appeal  was  given,  and  a  motion  is  now 
made  to  dismiss  the  appeal  on  the  sole  ground  that  such  un- 
dertaking or  security  has  not  been  given. 

This  is  not  a  sufficient  ground  for  the  motion.  The  appeal 
is  effectual,  under  §  348  of  the  code,  but  it  does  not  per  se 
operate  as  a  stay  of  proceedings  on  the  judgment.  Such  has 
long  been  considered  the  settled  practice ;  but  a  late  decision 
by  the  general  term  in  this  district,  in  the  case  of  Kelsey  v. 
Campbell,  as  reported  in  38  Barb.  238,  is  supposed  by  the 
counsel  of  the  plaintiff  to  establish  a  different  rule.  In  this 
he  is  mistaken.  That  case  related  to  the  effect  of  an  appeal 
from  the  supreme  court  to  the  court  of  appeals.  The  omis- 
sion to  state  that  fact  in  the  statement  of  facts  has  led  to  the 
misapprehension  of  the  decision.  It  is  true  that  the  learned 
justice  who  delivered  the  opinion  of  the  court  makes  the  gen- 
eral remark  that  "  an  appeal  without  an  undertaking  amounts 
to  nothing,  and  accomplishes  nothing,"  but  its  application  and 
meaning  sufficiently  appear  by  the  context.  He  had,  immedi- 
ately previous  to  making  it,  referred  to  sections  334,  335  and 
341  of  the  code,  which  are  a  part  of  the  chapter  relating  to 
appeals  to  the  court  of  appeals,  and  after  alluding  to  the  re- 
quirements to  make  such  appeals  effectual  and  to  the  conse- 
quences of  an  omission  of  sureties  in  an  undertaking  to  justify 
when  an  exception  is  taken  to  their  sufficiency,  he  makes  the 
remark  in  question.  I  have  deemed  it  proper,  however,  not 
to  leave  the  matter  to  inference  merely,  but  to  explain  the 
case,  by  stating  the  fact  that  the  appeal  spoken  of  in  the 
opinion  was  one  to  the  court  of  appeals,  and  that  the  decis- 
ion has  no  reference  to  an  appeal  to  the  general  term  of  this 
court  under  §  348  in  a  different  chapter  of  the  code. 

The  plaintiff's  motion  must  therefore  be  denied ;  but  under 
the  circumstances,  without  costs. 

[Knras  SPECIAL  TEEM,  December  8,  1863.    Lott,  Justice.] 
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A  subsequent  mortgagee,  who  takes  his  mortgage  expressly  subject  to  a  prior 
mortgage  which  is  liable  to  be  defeated  by  the  mortgagor,  as  invalid,  as 
contravening  a  public  statute,  cannot  avoid  it  for  his  own  benefit  and  thus 
acquire  a  better  lien  than  he  contracted  for.  ALLEN,  J.  dissented. 


action  was  commenced  to  foreclose  a  mortgage  made 
1  by  John  C.  Pitt,  November  4th,  1857,  to  Albert  G.  Story, 
upon  certain  premises  in  Herkiraer  county,  to  secure  the  pay- 
ment of  $9409.11  and  interest.  The  condition  stated  that  it 
was  intended  as  security  for  the  payment  of  that  sum  to  Al- 
bert G.  Story,  in  trust,  to  collect,  receive  and  apply  the  same 
or  so  much  thereof  as  might  be  necessary,  to  the  full  payment 
and  satisfaction  of  the  sum  of  $3000  and  interest,  to  the 
Herkimer  County  Bank,  and  of  the  further  sum  of  $1000 
and  interest  thereon  to  the  Mohawk  Valley  Bank,  and  the 
further  sum  of  $1000  to  the  Montgomery  County  Bank,  and 
of  the  further  sum  of  $1000  and  interest  to  the  Pulaski 
Bank.  The  condition  further  stated  that  the  above  sum  was 
on  account  of  liabilities  which  said  John  C.  Pitt  had  incurred 
to  each  of  said  banks  respectively. 

The  defendants,  Hyde  &  Everitt,  were  made  parties  as 
claiming  an  interest  as  subsequent  incumbrancers  ;  and  they 
interposed  an  answer,  alleging,  among  other  things,  that  the 
mortgage  to  Story  was  illegal  and  void,  as  being  taken  in 
contravention  of  the  statute,  which  provides  as  follows  :  "No 
conveyance,  assignment  or  transfer  of  any  effects  for  the  use, 
benefit  or  security  of  any  such  corporation,  shall  be  valid  in 
law  unless  it  be  made  to  the  corporation  directly  by  name  ; 
but  the  provisions  of  this  section  shall  not  be  construed  to 
apply  to  a  conveyance  or  assignment  for  the  benefit  of  cred- 
itors, in  which  such  corporation  shall  be  included,  or  to  a 
conveyance  or  assignment  of  the  eifects  of  a  debtor  under  the 
laws  of  this  state,  or  of  any  other  state  or  country."  (2  R.  S. 
5th  ed.  p.  519,  §  7.)  It  appeared  upon  the  trial,  before 
Justice  MULLIN,  that  the  mortgage  had  been  duly  assigned 


436  CASES  IN  THE  SUPREME  COURT. 

Hardin  v.  Hyde. 

to  the  plaintiff,  subject  to  the  execution  of  the  trust,  and 
that  there  was  due  and  unpaid  thereon  $4646.78 ;  and  that 
$2730  of  that  sum,  besides  interest,  was  due  to  the  Herkimer 
County  Bank,  which  was  a  safety  fund  bank  and  within  the 
provision  of  the  above  statute. 

The  defendants  were  subsequent  mortgagees,  and  their 
mortgage  contained  the  following  clause:  "The  foregoing 
described  lands  are  subject  to  a  mortgage  to  A.  Gr.  Story, 
upon  which  there  is  unpaid  about  five  thousand  dollars."  It 
was  admitted  that  there  was  due  upon  this  mortgage  at  least 
the  sum  of  $1000. 

It  was  proved  upon  the  trial  that  there  was  personally  due 
from  the  mortgagor,  John  C.  Pitt,  $2730,  besides  interest, 
to  the  Herkimer  County  Bank,  on  account  of  his  note  of  the 
date  of  December  17th,  1861.  That  note  was  for  $2730,  and 
was  made  payable  to  the  order  of  Albert  Gr.  Story.  Pitt 
made  a  general  assignment  for  the  benefit  of  creditors,  Jan- 
uary 2d,  1862. 

The  judge  held,  as  a  matter  of  law,  that  although  the  Her- 
kimer County  Bank  is  a  moneyed  corporation  within  the  in- 
tent and  meaning  of  the  statute  above  cited,  the  defendants 
Hyde  &  Bveritt  could  not  avail  themselves  of  the  illegality 
in  the  mortgage  from  Pitt  to  Story,  in  trust  for  the  security 
of  Pitt's  indebtedness  to  that  bank,  for  the  reason  that  the 
mortgage  of  said  Hyde  &  Everitt  was  made,  by  its  terms, 
subject  to  the  said  Story  mortgage.  To  this  ruling  the  de- 
fendants excepted.  Judgment  of  foreclosure  having  been 
entered  up  for  the  whole  amount,  including  the  sum  due  to 
the  Herkimer  County  Bank,  the  defendants  appealed  from 
the  decision  of  the  judge  to  the  general  term. 

Ward  Hunt,  for  the  appellant. 
George  A,  Hardin,  plaintiff,  in  person. 

MORGAN,  J.  The  defendants  took  their  mortgage  ex- 
pressly subject  to  the  prior  mortgage.  It  may  be  admitted 
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that  the  mortgagor  could  defeat  the  prior  mortgage,  quoad 
the  Herkimer  County  Bank  as  invalid.  (2  R.  S.  519,  §  7, 
5th  ed.)  But  the  question  is  a  different  one  when  the  de- 
fendants propose  to  intervene  between  the  mortgagor  and  the 
bank.  It  cannot  be  distinguished  in  principle  from  the  case 
of  a  usurious  mortgage  which  the  statute  declares  to  be  void, 
but  which  a  purchaser  of  the  land,  who  takes  it  subject  to 
the  usurious  mortgage,  cannot  avoid  for  that  reason.  (Post 
v.  Dart,  8  Paige,  639.  Cole  v.  Savage,  10  id.  583.)  It  can 
be  avoided  only  by  the  party  who  made  it,  or  by  some  one 
standing  in  legal  privity  with  him,  and  not  by  a  mere  stranger 
to  the  transaction.  (Dix  v.  Van  WycTe,  2  Hill,  522)  A 
purchaser  of  the  equity  of  redemption  cannot,  nor  can  a  sub- 
sequent mortgagee,  set  up  the  defense.  (Sands  v.  Church, 
2  Seld.  347.)  The  defendants  having  taken  their  mortgage 
subject  to  the  prior  mortgage,  now  come  into  court  and  claim 
to  violate  their  own  agreement  by  setting  up  a  defense,  in 
which  the  debtor  alone  has  an  interest.  In  this  I  think  they 
are  mere  volunteers,  and  equity  in  general  is  remedial  only 
to  those  who  come  in  upon  actual  consideration.  (1  FonbL 
Eq.  348.)  In  a  bill  for  relief,  the  want  of  title  in  the  plain- 
tiff is  fatal.  (Story's  Eq.  PL  §  512.)  And  when  the  de- 
fendants have  precluded  themselves  from  questioning  the 
plaintiff's  title,  but  have  agreed  to  take  subject  to  it,  there 
is  no  ground  upon  which  they  can  invoke  the  aid  of  a  court 
of  equity  to  put  them  in  a  better  position  than  they  contracted 
for.  If  they  succeed,  they  take  a  lien  larger  than  they  con- 
tracted for,  and  leave  the  debtor  still  liable  to  pay  the  debt 
which  they  agreed  should  be  a  prior  charge  upon  the  mort- 
gaged premises.  I  think  the  judgment  should  be  affirmed. 

MULLIN,  J.  and  BACON,  J.  concurred. 

ALLEN,  J.  (dissenting.)  No  exception  was  taken  by  the 
defendants  to  the  ruling  in  respect  to  the  debts  due  the  bank- 
ing association,  and  that  as  to  these  «!•  1  ts,  the  plaintiff's 
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mortgage  was  valid ;  and  it  was  not  claimed  upon  the  argu- 
ment of  this  appeal  that  these  associations  were  affected  by 
the  provisions  of  §  7,  art.  1,  tit.  2,  ch.  18  of  part  1st  of  the 
revised  statutes.  (2  R.  S.  5th  ed.  519,  §  7.)  That  section 
declares  that  no  conveyance,  assignment  or  transfer  of  any 
effects  for  the  use,  benefit  or  security  of  any  such  corporation 
(moneyed  corporation)  shall  be  valid  in  law,  unless  it  be 
made  to  the  corporation  directly  and  by  name.  The  same 
clause  which  exempts  certain  assignments  for  the  "benefit  of 
creditors  from  the  operation  of  the  section,  need  not  be 
quoted,  as  the  plaintiff's  mortgage  is  not  within  the  class  of 
exempted  conveyances.  The  Herkimer  County  Bank  was  a 
moneyed  corporation,  and  directly  within  the  prohibition  of 
the  statute ;  and  the  mortgage,  so  far  as  it  was  intended  as 
a  security  for  its  debt,  was  not  valid  in  law.  The  debt  re- 
mains, but  the  security  is  void,  and  cannot  be  enforced.  The 
statute  not  only  prohibits  the  security  for  the  benefit  of  a 
moneyed  corporation  in  this  form,  but  in  terms  declares  all 
such  securities  to  be  void.  But  the  court,  at  special  term, 
sustained  the  mortgage  and  gave  the  Herkimer  County  Bank 
the  benefit  of  it  as  a  security  for  its  debt,  or  rather  gave  effect 
to  it  as  a  security  for  the  debt  upon  the  strength  of  the  clause 
in  the  junior  mortgage  to  Hyde  &  Everitt,  declaring  that  the 
lands  were  subject  to  the  mortgage  in  suit,  the  judge  holding 
that  Hyde  &  Everitt,  the  junior  mortgagees,  were  not  in  a 
condition  to  question  its  validity.  That  mortgagees  as  well 
as  grantees  are  in  privity  with  their  mortgagor,  and  may 
avail  themselves  of  any  defect  in  an  adverse  claim  or  title 
which  would  have  been  open  to  their  mortgagor,  I  do  not  un- 
derstand to  be  questioned.  A  mortgagee  is  a  grantee  upon 
condition,  and  grantees  as  well  as  heirs,  devisees  and  personal 
representatives,  may  set  up  any  defense,  as  for  example  that 
of  usury,  against  a  mortgage  or  other  lien  upon  lands,  given 
or  created  by  their  grantor  or  ancestor.  Claiming  under  the 
mortgagor,  Pitt,  and  in  privity  with  him,  the  defendants, 
Hyde  &  Everitt,  may  avail  themselves  of  any  defect  in  the 
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plaintiff's  mortgage  which  goes  to  and  affects  its  validity, 
unless  precluded  by  some  technical  estoppel  or  special  cir- 
cumstance' which  takes  their  case  out  of  the  ordinary  rule, 
and  deprives  them  of  the  rights  ordinarily  incident  to  their 
condition  a.s  grantees.  (Ord  on  Usury,  131.  Blydenburgh 
on  Usury,  106.  Post  v.  Dart,  8  Paige,  639.  Shufelt  v. 
Shufelt,  9  id.  137.  J)ix  v.  Van  Wyck,  2  Hill,  522.  Morris 
v.  Floyd.  5  Sarb.  130.)  Questions  analogous  to  that  made 
here  have  frequently  arisen  in  respect  to  mortgages  alleged 
to  be  usurious,  and  so  far  as  there  is  an  analogy  between  de- 
fenses for  usury  and  the  defense  here  interposed,  the  cases 
referred  to  may  be  regarded  as  authority,  and  it  was  upon  the 
authority  of  that  class  of  cases  that  the  decision  at  the  special 
term  rested.  It  is  well  settled  that  the  debtor  or  borrower 
may  waive  the  defense  of  usury,  and  so  charge  his  property, 
or  even  a  third  person,  with  the  payment  of  a  usurious  debt, 
that  his  grantee  or  such  third  person  will  be  precluded  from 
alleging  the  usury.  A  grantee  who  takes  by  grant  the  mere 
equity  of  redemption,  that  is,  that  part  of  the  estate  or  inter- 
est not  covered  by  the  mortgage,  will  not  be  permitted  to 
defend  against  the  mortgage  upon  that  ground.  So  too,  the 
grantee  of  mortgaged  premises  who  assumes  the  payment  of 
the  mortgage  debt,  or  who  takes  the  premises  expressly 
charged  with  its  payment,  is  estopped  from  alleging  usury  as 
a  defense.  The  debtor  has  a  right  to  set  apart  his  property 
to  the  payment  of  a  debt,  although  it  be  usurious,  and  the 
trustee  or  one  who  upon  a  good  consideration  moving  from 
the  debtor  to  him,  has  undertaken  to  pay  it,  is  estopped  from 
alleging  that  the  debt  is  usurious.  (Shufelt  v.  Shufelt,  suj>ra. 
Post  v.  Dart,  supra.  Cole  v.  Savage,  10  Paige,  583.  Mur- 
ray v.  Barney,  34  Barb.  337.  Sands  v.  CJiurch,  2  Seld.  347. 
Hartley  v.  Harrison,  24  N.  Y.  Rep.  174,  per  Mason  and 
Comstock,  Judges.  Berdan  v.  Sedgivick,  MS.  opinion  of  the 
court,  April,  1863.)  («)  These  decisions  rest  upon  the  prin- 
ciple that  contracts  and  securities  usurious  in  their  character, 

(a)  Ante,  p.  359. 
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although  declared  by  statute  to  be  void,  are  in  effect  only 
voidable  at  the  option  of  the  debtor,  and  that  the  defense  of 
usury  is  personal  and  for  the  benefit  of  the  debtor,  and  may 
be  waived  by  him.  Not  so,  however,  as  to  the  defense  under 
the  statute  relied  upon  here.  The  statute  was  enacted  from 
motives  of  public  policy,  and  to  guard  the  public  against  the 
abuse  of  a  corporate  franchise  by  moneyed  corporations,  and 
not  to  protect  debtors  from  oppression  or  wrong ;  that  is,  the 
statute  has  respect  to  public  not  individual  interests.  The 
prohibition  is  a  restriction  upon  the  corporate  powers  of  banks, 
confining  them  to  a  particular  form  of  securities  in  their 
transactions  with  their  customers,  and  its  operation  is  that 
of  a  disabling  statute.  Not  being  personal  to  the  debtor,  he 
cannot  waive  it  so  as  to  affect  a  person  who  is  in  a  situation, 
by  reason  of  his  interest  in  property  affected  by  a  security 
taken  in  contravention  of  the  statute,  to  take  the  objection. 
The  security  remains  invalid  so  long  as  it  is  unchanged  in 
form.  Doubtless  the  debt  being  valid,  a  mere  security  upon 
the  same  property,  directly  to  the  bank,  in  any  form,  would 
be  good ;  but  in  this  case  the  security  still  retains  its  objec- 
tionable and  illegal  character.  It  is  to  the -mortgagee  in 
trust  for  the  bank,  and  the  legal  character  is  the  same  whether 
made  by  Pitt  and  assumed  by  Hyde  &  Everitt,  or  made  by 
the  joint  act  of  all.  Pitt,  so  far  as  he  could  do  so,  waived 
all  personal  right  to  object  to  the  form  of  the  security  by  giv- 
ing the  mortgage.  He  did  no  more  when,  as  it  is  claimed, 
he  ratified  and  confirmed  the  act  and  assumed  the  validity 
of  the  security,  by  the  terms  of  the  mortgage  to  Hyde  &  Ev- 
eritt. It  did  not  by  that  act  become  a  security  directly  to 
the  bank.  The  agreement  which  is  sought  to  be  implied  on 
the  part  of  Hyde  &  Everitt,  to  take  subject  to  that  mortgage, 
did  not  alter  the  form  of  the  security.  It  was  still  a  security 
prohibited  by  law,  being  to  a  trustee  for  the  benefit  of  a 
moneyed  corporation.  An  express  agreement  to  take  and 
hold  the  mortgaged  premises  in  trust  for  the  payment  to  the 
mortgagee  trustee  of  the  debt  due  the  bank,  would  still  be  a 
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security  for  the  benefit  of  the  bank,  not  taken  directly  to  it, 
but  would  be  one  remove  further  from  it  than  the  first 
mortgage.  If  one  trust  is  illegal  and  invalid,  a  trust  upon 
and  for  the  benefit  of  the  illegal  trust  cannot  be  good,  and 
if  an  express  trust  is  not  good,  an  implied  trust  will  not  be 
upheld.  The  security,  whether  proceeding  from  Pitt-  or  Hyde 
&  Everitt,  or  all  combined,  so  long  as  it  is  not  to  the  bank, 
is  void,  and  there  is  no  estoppel  in  the  case.  Pitt  could  not 
have  created  a  trust  in  Hyde  &  Everitt  as  a  security  for  the 
payment  of  the  debt  to  the  bank  or  for  its  benefit.  Whether 
the  statement  in  Hyde  &  Everitt'  s  mortgage,  in  respect  to  the 
plaintiff's  mortgage,  operates  as  a  ratification  and  affirmance 
of  its  validity,  if  it  were  capable  of  being  thus  ratified  and 
affirmed,  need  not  be  considered.  The  consideration  of  the 
plaintiff's  mortgage  was  legal  ;  its  form  was  illegal  as  to  one 
of  the  debts  provided  for,  and  the  trust  for  its  payment  was 
void.  But  the  trusts  were  not  only  separable  but  actually 
separated,  and  a  distinct  trust  created  for  each  debt,  and  the 
mortgage  can  therefore  be  enforced  as  a  security  for  the  debts 
not  within  the  prohibition.  (Curtis  v.  Leavitt,  10  N.  T. 
Hep.  96,  97,  124.  Leavitt  v.  'Palmer,  3  Comst.  19.)  The 
judgment  should  therefore  be  modified  by  striking  out  of  the 
recovery  the  amount  of  the  debt  to  the  Herkimer  County 
Bank,  to  wit,  $2730,  with  interest  from  December  17th, 
1861,  to  the  22d  day  of  July,  1863,  to  which  day  interest  was 
computed  and  allowed  in  the  judgment,  $305.19,  in  the  ag- 
gregate $3035.19;  and  thus  modified  it  should  be  affirmed 
without  costs  to  either  party  upon  this  appeal. 

Judgment  affirmed. 

GENERAL  TERM,  December  22,  1863.     Mullin,  Bacon  an 


Justices.] 
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HENRY  C.  ADAMS  vs.  PETER  Fox  &c.,  impleaded  with  Law- 
rence M.  Fox. 

An  attorney,  claiming  a  lien  upon  the  judgment,  for  costs,  and  who  bring* 
an  action  against  his  client  to  recover  the  amount,  cannot,  (when  collusion 
is  not  charged)  make  the  judgment  debtor  a  party  with  a  view  of  having 
the  amount  declared  a  lien  upon  the  judgment.  ALLEN,  J.  dissented. 

The  lien  which  an  attorney  is  said  to  have  on  the  judgment  is  merely  a  claim 
to  the  equitable  interference  of  the  court  to  have  that  judgment  held  for 
his  debt.  It  is  confined  to  the  costs  of  the  particular  suit,  and  does  not, 
it  seems,  constitute  the  attorney  an  assignee  of  the  judgment,  in  such  a  sense 
as  to  entitle  him  to  go  into  another  court  to  enforce  his  lien  by  action  in 
his  own  name.  Per  MORGAN,  J. 

The  attorney,  by  virtue  of  his  lien  on  the  judgment,  may  take  the  money  in 
transitu,  if  he  can  lay  hold  of  it.  If  he  applies  to  the  court  it  will  prevent 
the  money  being  paid*  over  till  his  demand  is  satisfied.  If  the  judgment 
debtor  pays  the  judgment  to  the  judgment  creditors,  after  notice  of  the 
lien,  the  court  may  require  him  to  pay  it  again,  to  the  attorney.  This  is  a 
power  which  the  court  exercises  towards  its  officers  and  suitors  already 
within  its  jurisdiction.  Per  MORGAN,  J. 

A  PPEAL  from  an  order  of  the  special  term,  overruling  the 
J\  demurrer  of  Peter  Fox,  one  of  the  defendants.  The 
plaintiff's  complaint  charged  that  Lawrence  M.  Fox  recovered 
a  judgment  against  Peter  Fox,  the  executor  of  Archibald 
Fox  deceased,  on  the  24th  day  of  July,  1862,  for  $1862.24, 
besides  costs.  The  costs  as  taxed  amounted  to  $681.83. 
Total,  $2570.34.  The  suit  was  brought  by  Peter  Fox,  the 
executor,  against  Lawrence  M.  Fox,  and  the  judgment  was 
for  the  demands  which  Lawrence  M.  Fox  established  against 
Peter  Fox  by  way  of  counter-claim.  The  case  was  tried  twice 
before  a  referee,  and  occupied  a  long  time.  It  involved  many 
important  questions,  and  was  before  the  court  on  several  oc- 
casions. The  plaintiff  was  the  attorney  of  Lawrence  M.  Fox 
and  performed  valuable  services,  besides  expending  some 
money  in  the  defense  of  the  action.  The  complaint  avers 
that  all  these  services  were  rendered  upon  the  express  request 
of  Lawrence  M.  Fox,  and  upon  the  agreement  that  the  plain- 
tiff should  be  paid  for  the  same  out  of  the  avails  of  the  judg- 
ment, so  much  as  the  services  were  reasonably  worth,  of  which 
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Peter  Fox,  the  Vxecutor,  had  due  notice.  The  complaint 
then  avers  that  such  services,  disbursements  and  expenses 
were,  in  consideration  of  the  promises  aforesaid,  so  rendered 
by  the  plaintiff  as  the  attorney  and  counsel  of  Lawrence  M. 
Fox,  and  were  worth  the  sum  of  $1500.  And  that  Lawrence 
M.  Fox  is  indebted  to  him  for  the  same,  together  with  the 
interest  thereon  from  the  day  of  the  rendition  of  the  judg- 
ment. The  complaint  then  avers  that  by  reason  thereof  "the 
plaintiff  became  the  equitable  assignee  of  and  acquired  a  lien 
upon  the  counter-claim  and  demands  of  said  Lawrence  M. 
Fox  involved  in  said  suit,  and  that  immediately  upon  the 
rendition  of  said  judgment  he  became  the  assignee  of  and 
acquired  a  lien  upon  the  judgment  aforsaid,"  of  which  Peter 
Fox,  executor,  had  due  notice.  The  plaintiff  then  claimed 
that  Lawrence  M.  Fox  owes  him  a  balance  of  $106.95  for  his 
services  and  expenses  in  a  trover  suit  brought  by  Peter  Fox, 
the  executor,  against  Lawrence  M.  Fox,  and  that  it  was  ex- 
pressly agreed  that  the  plaintiff  should  recover  his  pay  out  of 
the  avails  of  the  judgment  in  question.  He  then  avers  that 
he  is  the  equitable  assignee  of  and  acquired  a  lien  on,  the 
judgment,  in  respect  to  this  balance.  It  is  then  averred  that 
Lawrence  M.  Fox,  being  a  resident  of  this  state,  departed 
from  it  with  intent  to  defraud  his  creditors,  and  is  now  a  res- 
ident of  Michigan.  The  plaintiff  claims  judgment  against 
Lawrence  M.  Fox  for  the  sum  of  $1606.95,  besides  interest, 
and  for  a  decree  declaring  such  judgment  a  lien  upon  the 
judgment  recovered  by  Lawrence  M.  Fox  against  Peter  Fox, 
executor,  to  the  extent  of  the  judgment  to  be  obtained  in  this 
action  against  Lawrence  M.  Fox.  There  is  no  allegation  of 
collusion  between  Lawrence  M.  Fox  and  Peter  Fox,  executor, 
to  deprive  the  plaintiff  of  the  benefit  of  his  attorney's  lien. 

H.  B.  Cusliney,  for  the  appellant,  cited  1  Barb.  Ch.  98 ; 
2  Paige,  896 ;  15  How.  Pr.  Rep,  17G  ;  4  Barb.  47,  and  18 
N.  T.  Rep.  868.  He  claimed  that  the  action  would  not  lie 
against  Peter  J.  Fox,  either  for  the  purpose  of  determining 
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the  amount  of  the  plaintiff's  lien,  or  enforcing  the  lien,  what- 
ever it  may  be :  That  the  lien  of  the  attorney  only  extended 
to  the  taxable  costs,  in  the  absence  of  an  agreement  stip- 
ulating the  amount  of  compensation,  and  that  his  lien  could 
not  be  extended  to  include  services  performed,  and  expenses 
incurred,  in  other  suits. 

H.  C.  Adams,  in  person,  claimed  that  he  was  the  equitable 
assignee  of,  and  had  a  lien  on,  the  judgment,  for  the  amount 
he  should  establish  against  Lawrence  M.  Fox,  whether  the 
sum  depended  upon  an  agreement  or  upon  a  quantum  meruit. 
This  has  been  expressly  adjudicated  in  this  very  case,  (24 
How.  Pr.  Rep.409.)  That  was  a  motion  for  the  purpose  of 
obtaining  the  very  relief  sought  by  this  action,  and  it  was 
held  that  the  action  for  that  purpose  must  be  against  all 
parties.  (Bockes,  J.  p.  418.) 

MORGAN,  J.  The  amount  of  the  compensation  to  which 
the  plaintiff  is  entitled  as  attorney  and  counsel  in  the  original 
action  was  not  stipulated  between  the  attorney  and  his  cli- 
ent ;  and  as  the  amount  is  disputed  by  the  party  (Lawrence 
M.  Fox)  it  was  doubtless  proper  that  it  should  be  ascertained 
in  an  action  at  law.  There  is  some  question  whether  the  lien 
of  the  attorney  ought  to  be  protected  beyond  the  taxable 
costs,  (HaigTit  v.  Holcomb,  (16  How.  Pr.  Eep.  173,)  or  the 
amount  stipulated  as  compensation  between  the  attorney  and 
client.  (Rooney  v.  Second  Avenue  R.  R.  Co.,  18  N.  T.  Rep. 
368.)  It  would  be  an  extraordinary  proceeding  to  tie  up  the 
collection  of  the  judgment  until  the  attorney  could  go  into  a 
court  of  law  and  recover  another  judgment  against  his  client 
fixing  the  amount  of  his  compensation  in  the  original  suit. 
There  is  no  precedent  for  such  a  proceeding,  and  I  shall  not 
consent  to  aid  in  establishing  it.  Still  I  think  it  is  a  matter 
of  discretion  with  the  court  in  which  the  judgment  is  obtain- 
ed, whether  they  will  interfere  to  stay  its  collection  or  not. 
Upon  an  affidavit  showing  the  amount  claimed,  the  court  of 
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king's  bench  in  one  case  directed  so  much  of  the  judgment  as 
would  be  necessary  to  pay  the  same  to  be  brought  into  court 
to  await  the  taxation  of  the  attorney's  bill.  So  here,  it  was 
competent  for  the  attorney  in  the  original  action,  after  judg- 
ment, to  apply  to  the  court  to  protect  his  lien ;  and  I  think 
the  court  could  interfere  and  direct  a  sufficient  sum,  proceeds 
of  the  judgment,  to  be  brought  into  court  to  await  an  action 
at  law  between  the  attorney  and  client  to  settle  the  amount. 
But  there  is  no  authority  for  making  the  costs  of  other  suits  a 
lien  upon  this  judgment.  And  it  should  be  a  clear  case 
which  would  justify  the  court  in  which  the  judgment  is  ob- 
tained in  detaining  the  funds  until  the  attorney  had  time 
to  sue  his  client  and  obtain  another  judgment  for  his  costs. 
The  court,  I  think,  may  refuse  it  in  all  cases.  It  is  said,  per 
Curiam,  in  Barrett  v.  Barrett,  (8  Pick.  343,)  "  This  is  a 
question  addressed  to  the  discretion  of  the  court."  But  I 
see  no  reason  why  the  court  does  not  possess  the  power  in 
such  cases,  as  well  as  when  the  compensation  is  stipulated. 
The  client  might  deny  the  agreement,  and  then  an  action  at 
law  or  a  reference  would  become  necessary  before  the  court 
could  know  what  sum  should  be  paid  over  to  the  attorney. 

In  the  case  at  bar  there  was  no  agreement  as  to  the  amount 
of  the  compensation ;  but  it  is  alleged  that  the  attorney  was 
to  be  paid  his  fees,  expenses,  &c.  out  of  the  claims  which  en- 
tered into  the  judgment.  The  amount  being  disputed,  it  was 
suggested  by  the  learned  judge  who  gave  the  opinion  in  Fox 
v.  Fox,  (24  How.  417,)  that  there  was  "  no  difficulty  in  set- 
tling the  amount  and  having  it  declared  a  lien  on  the  judg- 
ment. If  there  be  no  short  way  of  accomplishing  this,  there 
remains  the  usual  way  by  direct  action  for  that  purpose."  I 
have  examined  a  great  many  cases  in  this  country  and  Eng- 
land, and  have  not  yet  found  one  where  such  an  action  was 
brought  for  such  a  purpose.  I  think  this  is  an  experiment 
under  the  code,  and  that  there  is  no  necessity  whatever  for 
such  an  action.  The  court  in  which  the  judgment  is  obtained 
may  doubtless  direct  the  proceeds,  sufficient  for  that  purpose, 
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to  be  brought  intp  court  until  an  action  is  brought  to  deter- 
mine the  amount  of  the  attorney's  lien,  when  such  an  action  is 
necessary.  This  affords  all  the  protection  proper  in  any  case. 

I  conclude,  therefore,  that  Peter  Fox,  the  executor,  against 
whom  the  judgment  was  obtained,  is  an  unnecessary  party  to 
this  action,  and  that  the  plaintiff  has  an  adequate  remedy 
against  him  in  the  original  action.  The  defendant  here,  Pe- 
ter Fox,  has  done  nothing  to  justify  an  action  against  him, 
and  ought  not  to  be  harassed  with  another  suit  in  which  he 
can  have  no  adverse  interest.  His  position  is  that  of  a  neu- 
tral, unless  he  pays  the  amount  in  his  own  wrong  after  notice 
of  the  lien.  It  may  be  that  an  execution  cannot  issue  against 
the  executor  without  the  order  of  the  surrogate ;  but  when 
issued,  it  is  under  the  direction  and  control  of  this  court. 
There  is  nothing  in  the  complaint  to  show  that  the  executor 
has  attempted  to  collude  with  the  judgment  creditor  to  cheat 
the  attorney  out  of  his  costs,  or  that  there  is  any  special  rea- 
son for  invoking  the  assistance  of  a  court  of  equity  to  give 
effect  to  the  lien."  Nor  am  I  prepared  to  admit  that  the  lien 
is  of  such  a  character  as  to  lay  the  foundation  for  another 
suit  in  equity  to  enforce  it. 

I  do  not  propose  to  enter  into  a  discussion  of  its  origin — 
but  all  the  cases  in  this  country  and  England  treat  it  as  an 
equitable  claim  to  be  protected  in  the  court  in  which  the 
judgment  is  obtained — a  claim  to  the  equitable  interposition 
of  the  court,  which  the  court  may  exercise  towards  its  officers 
and  towards  parties  already  within  its  jurisdiction.  The 
plaintiff  in  the  case  at  bar,  calls  himself  the  assignee  of  the 
judgment  by  virtue  of  his  lien  for  costs.  But  this  claim  is 
not  strictly  correct  and  cannot  be  acceded  to  without  consid- 
erable explanation  and  qualification.  In  Martin  v.  Hawks, 
(15  John.  407,)  Spencer,  J.  in  discussing  the  question,  speaks 
of  the  attorney  as  one  who  "  stands  in  the  same  equity  as  he 
would  have  done  had  the  judgment  been  assigned  to  him." 
Justice  Greene,  in  delivering  the  opinion  of  the  court  in 
Sherwood  v.  The  Buffalo  and  N.  Y.  City  R.  R.  Co,  (12  How. 
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Pr.  Rep.  189,)  calls  it  a  claim  in  the  nature  of  a  lien.  In 
Reed  v.  Du/ee,  (6  T.  R.  362,)  Lord  Kenyon,  Ch.  J.  observed  : 
"  This  lien  has  been  likened  to  an  assignment  of  a  chose  in 
action,  which  in  strictness  cannot  be  done."  In  Platt  \.  Je- 
rome, (19  How.  U.  S.  Rep.  334,)  the  court  refused  to  pro- 
tect the  attorney  as  an  assignee  of  the  judgment,  in  respect 
to  his  lien  for  costs.  Mr.  Justice  Nelson,  who  delivered  the 
opinion  of  the  court,  says :  "  No  doubt  if  either  party  had 
assigned  his  interest  to  a  third  person,  by  which  such  third 
person  had  become  possessed  of  the  beneficial  interest,  and  the 
party  to  the  record  merely  nominal,  the  court  would  protect 
such  interest  and  give  him  the  control  of  the  suit.  *  °  * 
The  attorney,  however,  even  if  he  has  a  lien  on  the  judgment 
according  to  the  course  of  proceedings  in  the  court  where 
it  was  recovered,"  stands  in  a  different  situation.  It  was 
said  by  Park,  B.  in  Barker  v.  St.  Quintin,  (12  Mee.  &  Wels. 
451,)  "  The  lien  which  an  attorney  is  said  to  have  on  a 
judgment,  (which  is  perhaps  an  incorrect  expression)  is 
merely  a  claim  to  the  equitable  interference  of  the  court  to 
have  that  judgment  held  for  his  debt."  And  he  remarks: 
"  The  attorney  is  not  the  dominus  litis  so  as  to  marshal  the 
proceedings  on  the  judgment  or  the  execution  as  he  may  think 
fit."  And  this  definition  of  an  attorney's  lien  was  again 
adopted  by  the  court  in  Hough  v.  Edwards,  (37  Eng.  Law 
and  Eq.  Rep.  470.) 

The  attorney  may  take  the  money  in  transitu  if  he  can  lay 
hold  of  it.  If  he  apply  to  the  court  they  will  prevent  its  be- 
ing paid  over  till  his  demand  is  satisfied.  (Lord  Mansfield, 
in  Welch  v.  Hale,  1  Doug.  287.)  If  the  defendant  pays  the 
judgment  to  the  plaintiff  after  notice  of  the  lien,  the  court 
may  require  him  to  pay  it  again  to  the  attorney.  (Reed  v. 
Du/ee,  supra.)  When,  however,  the  amount  given  on  set- 
tlement of  a  suit  was  by  way  of  gratuity  to  the  plaintiff  who 
was  a  widow,  and  the  amount  was  small  (£150)  the  court 
refused  to  give  effect  to  the  attorney's  lien.  (Stretton  v. 
The  London  and  N.  W.  Railway  Co.,  16  Com.  B.  R.  40.) 
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This  lien  is  totally  different  from  the  lien  upon  tne  papers. 
The  lien  on  the  judgment  is  confined  to  the  costs  of  the  par- 
ticular suit,  and  the  attorney  can  actively  enforce  it.  The 
lien  on  the  papers  is  merely  a  right  to  retain  them,  and  ap- 
plies to  all  his  bills  of  costs.  (Bozon  v.  Holland,  4  Mylne  & 
Or.  Ch.  R.  354,  357.)  All  these  cases,  as  well  as  others  re- 
ported in  the  books,  as  far  as  my  observation  goes,  were  in 
the  same  court  in  which  the  judgment  was  obtained.  Several 
of  them  were  in  the  king's  bench  and  common  law  side  of  the 
exchequer,  where  the  right  of  set-off  is  subject  to  the  lien  of 
the  attorney,  while  in  this  state  the  lien  is  holden  to  be  sub- 
ject to  the  equitable  claims  that  exist  between  the  parties  to 
the  suit.  (People  v.  N.  T.  Common  Pleas,  13  Wend.  649.) 
When  the  supreme  court  was  without  equity  jurisdiction,  it 
could  not  be  tolerated  that  the  court  of  chancery  should  take 
cognizance  of  a  bill  in  equity  to  administer  the  funds  which 
the  plaintiff  recovered  in  a  court  of  law,  merely  for  the  sake 
of  enforcing  the  attorney's  lien  for  costs.  The  judgment  is 
under  the  control  of  the  court  in  which  it  is  obtained,  and  the 
attorney  must  apply  to  that  court  to  protect  his  lien,  instead 
of  bringing  an  equity  suit  in  another  coiirt ;  otherwise  differ- 
ent and  conflicting  orders  might  be  obtained  in  relation  to 
marshaling  the  funds  as  between  the  several  claimants. 

In  my  opinion  the  theory  of  the  complaint  cannot  be  sup- 
ported without  engrafting  a  new  principle  into  the  adminis- 
tration of  justice;  but  as  far  as  it  seeks  to  recover  judgment 
against  the  defendant  Lawrence  M.  Fox,  the  allegations  are 
sufficient. 

But  in  order  to  maintain  an  action  against  the  defendant 
Peter  Fox,  it  is  at  least  necessary  to  allege  that  he  claims  an 
interest  adverse  to  the  plaintiff.  (Code,  §  118.)  And  it 
would  seem  that  the  nature  of  the  claim  should  be  stated. 
(Van  Santvoord's  PL  156.)  There  being  no  cause  of  action 
stated,  as  against  him,  the  demurrer  should  be  sustained. 
(Id.  671.  2  Kern.  580.)  As  a  suit  in  equity  it  cannot  be 
supported.  The  order  overruling  the  demurrer  should  be 
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reversed,  and  judgment  given  for  the  defendant  Peter  Fox, 
with  leave  to  the  plaintiff  to  amend  on  payment  of  costs 

MULLIN,  J.  delivered  on  opinion  coming  to  the  same  result. 
BACON,  J.  concurred. 

ALLEN,  J.  dissented. 

Order  reversed. 

[ONONDAGA  GENERAL  TERM,  December  22, 1863.     Mien,  MuUin, 
and  Bacon,  Justices.] 


JARVIS  vs.  SEWALL  and  others* 

The  condition  of  an  indemnity  bond,  given  by  the  defendants  to  A.  and  M. 
to  secure  them  for  becoming  sureties  for  8.  and  8.  on  appeal  from  the  ex- 
ecutive council  or  court  of  appeal,  in  Canada,  to  the  queen  in  privy  council, 
was  that  the  obligors  would  pay  to  A.  and  M.  the  "  taxable  costs  "  which 
they  might  incur  and  become  bound  to  pay  by  reason  of  having  executed  the 
appeal  bond  ;  with  a  proviso  that  8.  and  8.  should  allow  and  permit  the 
defendants  to  "  control  and  compromise  "  said  suit  when  they  should  deem 
it  advisable  to  do  so.  In  an  action  upon  the  bond  of  indemnity ;  Held 

1.  That  the  plaintiff  was  not  required  to  aver  that  the  defendants  were  allowed 
to  control  the  suit ;  that  the  proviso  was  not  a  condition  precedent,  but  a 
proviso  or  defeasance,  which  it  devolved  upon  the  defendants  to  set  up  by 
answer  and  maintain  by  proof,  to  avoid  their  liability. 

2.  That  the  bond  of  A.  and  M.  having  been  given  at  the  request  of  the  de- 
fendants, as  was  expressly  recited  in  their  own  bond,  they  could  not  be 
heard  to  object  either  that  it  was  not  valid  by  the  law  of  Canada,  or  to  in- 
sist that  the  plaintiff  should  prove  its  validity  ;  they  being  estopped  from 
questioning  it. 

3.  That  no  proof  that  A.  and  M.  had  paid  any  part  of  the  costs  incurred  on 
the  appeal  was  necessary.     That  the  obligation  of  the  bond  of  indemnity 
attached  upon  the  obligors  incurring  or  "  becoming  bound,"  to  pay  the 
costs;   and  they  became  bound  upon  the  affirmance  of  the  judgment  ap- 
pealed from,  and  the  judgment  for  costs  therein  rendered,  and  still  more 
was  their  liability  fixed  when  a  judgment  for  such  costs  had  been  obtained 
against  them. 

VOL.  XL.  29 
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4.  That  by  the  "  control  "  of  the  suit,  mentioned  in  the  proviso  of  the  indem- 
nity bond,  a  control  for  the  purpose  of  effecting  a  compromise,  only,  was 
intended ;    and   that  a  request  of  the  defendants,  made  to  S.  and  S.  to 
discontinue  the  suit,  was  not  an  attempt  to  control  and  compromise  it, 
within  the   meaning  of  such  proviso;    nor  was  the  omission  of  S.  and  S. 
to  comply  with  such  request  a  denial  of  the  control  provided  for  in  the  bond. 

5.  That  the  appellate  tribunal  having  affirmed  the  judgment,  and  awarded 
the  costs  of  the  appeal,  to  the  respondents,  and  inserted  the  sum  total  in 
the  final  order,  the  sum  thus  inserted  was  to  be  assumed  to  be  the  taxable 
costs  of  the  appeal,  within  the  meaning  of  the  condition  for  the  payment 
•of  the  "  taxable  costs  ;"  and  if  taxation  was  neeessary,  the  record  was 
conclusive  of  the  amount,  and  could  not  be  impeached  or  questioned. 

€.  That  the  defendants  having  been  informed  of  the  result  of  the  appeal  to 
the  queen  in  privy  council,  and  requested  to  pay  their  bond,  no  other 
demand  of  such  costs  was  necessary  before  suit  brought  upon  the  bond  of 
indemnity.  MPLLIN,  J.  dissented. 

Mode  of  proving  a  judgment  or  decree  of  the  privy  council  in  England,  made 
on  appeal  from  a  decision  of  the  executive  council  or  court  of  appeal  in 
Canada. 

Where  a  judgment  is  imperfectly  proved,  on  the  trial  at  the  circuit,  the  party 
may  produce,  on  the  argument  of  an  appeal,  and  leave  with  the  court,  a 
record  of  the  judgment,  properly  authenticated  to  make  it  competent 
evidence. 

A  PPEAL  from  a  judgment  entered  at  a  special  term  after 
jljL  a  trial  at  the  circuit.  The  action  was  on  an  indemnity 
bond,  dated  December  27th,  1847,  given  by  the  defendants 
to  Arnold  and  Mair,  to  secure  them  for  becoming  sureties  for 
Smith  and  Smith,  on  the  appeal  from  the  Canada  court  of 
appeal  to  the  queen  in  privy  council,  of  the  suit  of  Smith  and 
Smith  against  Simpson  and  others.  The  plaintiff  is  the 
assignee  of  this  bond.  Prior  to  1847  the  Smiths  had  brought 
an  action  in  court  of  chancery  of  Canada,  against  Simpson 
and  others,  and  succeeded.  Simpson  appealed  to  the  Canada 
court  of  appeal,  and  that  court  reversed  the  judgment.  Smith 
then  appealed  to  the  queen  in  privy  council,  in  England,  and 
Arnold  and  Mair  gave  their  bond  to  Simpson  and  others,  to 
secure  the  costs  of  the  appeal.  The  condition  of  the  Sewall 
bond  was,  that  they  would  pay  to  Arnold  and  Mair  the  tax- 
able costs  which  they  might  incur  and  become  bound  to  pay 
by  reason  of  having  executed  the  appeal  bond,  with  the  pro- 
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viso,  however,  that  the  Smiths  should  allow  and  permit  the 
Sewalls  to  "control  aad  compromise"  the  suit,  when  they 
should  deem  it  advisable  to  do  so. 

Judgment  was  entered  in  favor  of  the  plaintiff,  upon  the 
findings  of  fact  by  the  judge,  for  $3484.98  damages,  and  the 
costs ;  and  the  defendants  appealed. 

J.  F.  Starbuck,  for  the  appellants. 
John  Clarke,  for  the  respondent. 

BACON,  J.  To  appreciate  properly  the  position  of  these 
parties,  and  the  questions  which  arose  upon  the  trial,  it  will 
be  expedient  briefly  to  recapitulate  the  facts  of  the  case. 
They  are  substantially  these :  Prior  to  the  year  1847,  Terence 
Smith  and  Henry  G.  Smith  had  prosecuted  a  suit  against 
Simpson  and  others,  in  the  court  of  chancery  of  Upper  Can- 
ada. The  object  of  that  suit  was  to  enable  them  to  redeem  a 
valuable  tract  of  real  estate.  They  succeeded  in  the  first 
instance,  and  a  decree  in  their  favor  was  made  by  the  vice 
chancellor.  From  this  judgment  the  defendants  Simpson  and 
others  appealed  to  the  executive  council  or  court  of  appeal 
in  Canada,  and  by  that  court  the  judgment  of  the  vice  chan- 
cellor was  reversed.  The  Smiths,  dissatisfied  with  this  result, 
prepared  to  take  a  further  and  final  appeal  to  the  privy  coun- 
cil of  Great  Britain.  To  effect  this  it  was  necessary  to  give 
a  bond,  and  Arnold  and  Mair  became  their  sureties,  in  a  bond 
the  condition  of  which  was  that  they  should  pay  all  sucli 
costs  as  should  be  awarded  by  the  privy  council  to  such  per- 
son or  persons  as  should  be  entitled  to  receive  the  same.  As 
an  indemnity  to  Arnold  and  Mair  for  thus  becoming  sureties 
for  the  Smiths,  the  defendants  in  this  suit  executed  their 
bond  to  said  Arnold  and  Mair.  What  particular  inducement 
led  them  to  give  this  bond  does  not  appear,  save  that  they 
were  especially  friendly  to  the  Smiths,  and  believed  they  had 
a  just  claim,  and  it  is  probable,  as  Smith  in  his  testimony 
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states,  that  the  expectation  of  the  parties  was  in  case  of  final 
success,  that  a  handsome  remuneration  was  to  be  made  to 
them.  The  bond  of  the  defendants  recites  among  other  things 
that  Arnold  and  Mair  became  sureties  in  the  appeal  bond  at 
the  request  of  the  defendants  in  this  suit.  The  condition  of 
the  defendants'  bond  was  that  they  should  pay  to  Arnold  and 
Mair,  or  their  assigns,  the  taxable  costs  which  they  might 
incur,  or  become,  bound  to  pay,  by  reason  of  having  executed 
the  appeal  bond,  and  the  costs  and  expenses  they  might  be 
subjected  to  in  the  collection  of  such  costs ;  and  there  was  a 
further  condition  or  proviso,  that  the  bond  should  become 
void  if  the  Smiths  should  allow  and  permit  the  defendants 
"to  control  and  compromise"  the  suit  thus  pending  and  about 
to  be  appealed,  when  they  should  deem  it  advisable  to  do  so. 

The  appeal  was  duly  taken  and  prosecuted  before  the  queen 
in  privy  council,  and  by  that  tribunal  the  judgment  of  the 
court  in  Canada  was  affirmed,  and  the  privy  council  among 
other  things  directed  that  the  appellants  should  pay  to  the 
respondents  the  sum  of  £411  11s  lOd,  for  the  costs  of  the 
appeal,  and  this  was  made  a  part  of  the  judgment  of  the 
court.  Subsequently  to  this  the  bond  of  Arnold  and  Mair 
was  prosecuted  in  the  court  of  common  pleas  in  Canada,  and 
judgment  obtained  against  Arnold  and  the  representatives 
of  Mair,  for  the  penalty  of  the  said  bond.  The  plaintiff  in 
this  action  became  the  assignee  of  the  defendants'  bond  of 
indemnity,  and  brings  this  suit,  seeking  to  recover  therein 
the  amount  for  which  Arnold  and  Mair  became  liable  upon 
the  appeal  bond,  given  as  hereinbefore  mentioned. 

The  answer  of  the  defendants  admits  the  execution  of  the 
bond  described  in  the  complaint,  and  that  they  were  informed 
that  the  appeal  had  been  dismissed,  and  that  they  were  re- 
quested to,  but  did  not  pay  the  costs,  referred  to  in  the  com- 
plaint, and  ignores  the  remaining  allegations  therein.  They 
then  set  up  as  a  substantial  defense  that  they  were  not  per- 
mitted to  control  and  compromise  the  suit  when  they  deemed 
it  advisable  to  do  so,  and  they  aver,  that  in  November,  1848, 
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they  directed  the  suit  to  be  discontinued,  and  so  informed 
Terence  Smith,  who  had  the  entire  management  of  the  same, 
and  were  not  permitted  to  control  the  appeal,  and  afterwards 
the  same  was  prosecuted  and  costs  incurred.  There  is  a  still 
further  defense  to  the  effect  that  Arnold  and  Mair  had  been 
secured  for  their  liability  by  the  Smiths,  and  had  received 
payment  for  all  they  had  been  obliged  to  pay,  but  no  proof 
was  offered  on  the  trial  to  sustain  this  answer,  and  no  further 
notice  need  be  taken  of  this  defense. 

Upon  the  trial  a  variety  of  objections  were  taken  to  the 
plaintiff's  right  of  recovery,  and  the  case  bristles  with  excep- 
tions on  almost  every  page.  They  are  creditable  to  the  in- 
dustry and  ingenuity  of  the  defendants'  counsel,  but  it  will 
not  be  necessary  to  consider  at  length  any  more  than  he  has 
deemed  it  proper  to  present  in  his  printed  points  and  oral 
argument.  Without  arguing  he  has  called  our  attention,  as 
if  he  deemed  them  worthy  of  notice,  to  three  or  four  objections 
to  the  right  of  recovery,  under  his  fourth  point.  They  may 
be  very  briefly  disposed  of.  The  first,  that  it  was  incumbent 
on  the  plaintiff  to  show  affirmatively,  that  the  Sewalls  were 
allowed  to  control  and  compromise  the  suit,  was  originally 
urged  on  the  argument  of  the  demurrer,  and  it  is  only  neces- 
sary to  affirm  the  decision  then  made  that  this  is  not  a  con- 
dition precedent,  but  a  proviso  or  defeasance,  which  it  devolved 
upon  the  defendants  to  set  up  by  answer  (as  in  fact  they  have 
done  in  this  case)  and  maintain  by  proof.  The  judge  on  the 
trial  rightly  held  this  to  be  the  law  of  the  case. 

In  regard  to  the  second,  that  the  bond  of  Arnold  and  Mair 
being  given  in  a  judicial  proceeding,  there  was  no  evidence 
that  the  law  of  Canada  recognizes  such  an  instrument,  it  is, 
I  apprehend,  enough  to  say  that  the  bond  having  been  given 
by  the  request  of  the  defendants,  as  is  expressly  recited  in  their 
own  bond,  they  cannot  be  heard  to  object  either  that  it  is  not 
valid  by  the  law  of  Canada,  or  to  insist  that  the  plaintiff 
shall  prove  its  validity.  They  are  estopped  from  question- 
ing it. 
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The  third  objection  is  answered  in  part  by  the  same  con- 
siderations applicable  to  the  second,  but  seems  to  be  effectu- 
ally disposed  of  by  the  testimony  of  Terence  Smith,  that  on 
the  appeal  to  the  privy  council  the  appellants  gave  a  bond  to 
the  respondents,  and  that  Arnold  and  Mair  were  the  sureties 
therein,  and  that  the  bond  of  the  defendants  was  given  to 
Arnold  and  Mair  expressly  to  indemnify  them  for  becoming 
such  sureties.  The  last  objection  under  this  head  is  that  there 
is  no  proof  that  Arnold  and  Mair,  or  their  representatives,  ever 
paid  any  part  of  the  costs  incurred  on  the  appeal.  No  such 
proof  was  required  to  be  made.  The  obligation  of  the  de- 
fendants' bond,  by  its  very  terms,  attached  upon  the  obligees 
Arnold  and  Mair,  incurring  or  "becoming  bound"  to  pay  the 
costs,  and  they  became  bound  upon  the  affirmance  of  the 
judgment  from  which  the  appeal  was  taken,  and  the  judg- 
ment for  costs  therein  rendered,  and  still  more  was  their  liabil- 
ity fixed  when  a  judgment  for  those  costs  had  been  obtained 
against  them.  So  it  was  held  in  the  decision  on  the  demurrer, 
and  such  is  the  clear  and  unquestioned  language  of  the 
authorities.  (See  Thomas  v.  Allen,  1  Hill,  145;  Chace 
v.  Hinman,  8  Wend.  452  ;  Gilbert  v.  Wiman,  1  Comst.  550.) 

We  will  now  consider  the  three  more  specific  and  formidable 
objections,  upon  which  the  defendants'  counsel  relies  to  reverse 
this  judgment  and  obtain  a  new  trial. 

I.  Upon  the  trial,  in  order  to  prove  the  decree  of  the  privy 
council  made  upon  the  appeal,  the  plaintiff  offered  in  evidence 
and  the  court  received  under  objection,  a  sworn  copy  of  a 
document  filed  in  the  office  of  the  registrar  of  the  court  of 
chancery  of  Canada,  at  Toronto.  The  witness  who  produced 
it  testified  that  he  compared  it  with  the  original  in  the  regis- 
trar's office,  and  that  it  was  a  true  copy.  The  official  certifi- 
cate of  the  registrar  was  that  it  was  a  correct  copy  of  a 
document  filed  in  his  office,  and  he  attached  to  it  the  seal  of 
the  court  of  chancery  of  Canada.  The  witness  further  testi- 
fied that  the  privy  council  was  not  a  court  of  record ;  that  he 
thought  they  had  a  clerk,  but  did  not  know  that  they  used  a 
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seal  ;  and  thought  the  document  in  the  registrar's  office  had 
no  seal.  The  objection  of  the  defendants'  counsel  is  that  the 
original  decree  was  probably  in  London,  with  the  clerk  there  ; 
that  there  was  no  evidence  where  the  document  in  the  regis- 
trar's office  came  from,  and  that  at  most  it  was  but  a  copy 
of  a  copy,  and  therefore  clearly  inadmissible. 

I  am  not  prepared  to  say  that  the  document  presented  was 
sufficiently  proved  to  entitle  it  to  be  received  in  evidence. 
But  the  counsel  for  the  plaintiff  has  produced  on  the  argu- 
ment and  left  with  the  court,  what  it  is  now  insisted  is  a 
record  of  the  judgment  of  the  privy  council,  authenticated 
in  all  respects  to  make  it  competent  evidence  of  the  facts  it 
purports  to  prove.  This  is  in  accordance  with  a  well  estab- 
lished rule  that  permits  record  evidence  imperfectly  proved 
on  the  trial,  to  be  exhibited  on  the  argument,  since  if  all  that 
was  defective  is  now  supplied,  it  would  be  idle  to  send  the 
cause  back  for  a  new  trial  upon  an  exception  no  longer  tena- 
ble. This  has  been  repeatedly  held  in  respect  to  records  of 
judgment,  exemplification  of  bankrupt  discharges,  &c.  (Burt 
v.  Place,  4  Wend.  591.  Ritchie  v.  Putnam,  13  id.  524. 
Dresser  v.  Brooks,  3  Barb.  429.) 

Before  examining  the  document  now  presented,  it  may  be 
well  to  say  a  few  words  concerning  the  court  of  privy  council, 
its  constitution  and  special  functions.  It  is  a  court  in  which 
the  sovereign  of  Great  Britain  presides,  and  it  is  composed 
of  the  high  officers  of  state,  embracing  the  members  of  the 
privy  council,  strictly  so  called,  the  lord  high  chancellor  of 
England,  and  certain  other  functionaries,  who  together  com- 
pose what  is  called  the  "judicial  committee  of  the  privy 
council."  It  is  a  court  of  appeals  from  judgments  rendered 
in  the  colonial  courts,  and  is  a  tribunal  of  appeals  solely, 
having  no  original  jurisdiction,  and  having  no  appropriate 
machinery  of  its  own  to  execute  its  decrees.  In  this  respect 
it  is  analogous  to  our  own  court  of  appeals.  It  has  power  to 
award  costs,  and  determine  who  shall  pay  them,  and  to  direct 
t!  e  manner  in  which  its  judgments  in  all  respects  shall  be  <  n- 
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forced,  which  it  is  presumed  is  ordinarily  done  by  sending  down 
a  record  or  remittitur  to  the  court  from  which  the  appeal  waa 
taken,  to  proceed  in  the  cause,  or  to  execute  its  judgment, 
when  such  a  proceeding  is  necessary.  It  has  no  seal,  neither 
has  it  any  clerk,  as  the  witness  Jarvis  supposed  it  might  have. 
The  only  officer  having  any  functions  analogous  to  that  of 
the  clerk  of  an  ordinary  court,  is  an  officer  called  the  registrar, 
who  has  the  powers  and  exercises  the  duties  of  both  an  exam- 
iner and  master  in  chancery,  and  such  others  as  his  majesty, 
under  his  sign  manual,  may  appoint.  When  an  appeal 
comes  before  this  court,  it  is  referred  to  the  judicial  committee, 
who  hear  the  case  and  make  a  report  or  recommendation 
upon  which  the  sovereign  makes  his  decision,  and  that  be- 
comes the  judgment  of  the  court  of  privy  council.  (See 
Evans'  Collection  of  the  Statutes,  vol.  9,  p.  611  et  seq.) 

We  now  have  presented  to  us  what  purports  to  be  a  full 
record  of  the  doings  of  the  privy  council,  at  a  court  held  at 
Buckingham  Palace  on  the  13th  day  of  June,  1850,  compris- 
ing the  report  of  the  judicial  committee  in  the  matter  of  the 
appeal  of  Terence  Smith  and  Henry  Gr.  Smith  from  the 
judgment  of  the  executive  council  or  court  of  appeal  of  Up- 
per Canada,  ending  with  a  recommendation  that  the  judg- 
ment be  affirmed,  and  the  appeal  dismissed,  and  a  direction 
that  the  appellant  pay  to  the  respondent  the  sum  of  £428 
11s.  lOd.  sterling,  for  the  costs  of  the  appeal,  and  concluding 
with  the  approval  of  her  majesty  the  queen  of  England,  by 
and  with  the  advice  of  her  privy  council,  and  an  injunction 
to  the  governor  general  of  Canada,  "  and  all  other  persons 
whom  it  may  concern  to  take  notice  thereof  and  govern  them- 
selves accordingly."  In  addition  to  this  is  an  order  made  by 
the  court  of  chancery  in  Canada,  in  the  suit  of  Smiths  against 
Simpson  and  others,  in  November,  1850,  directing  the  bond 
of  Arnold  and  Mair,  given  on  the  appeal  to  the  privy  council 
to  be  delivered  up  to  the  obligees  therein,  for  prosecution. 

These  documents  are  exemplified  under  the  seal  of  the 
court  of  chancery  in  Canada,  and  the  certificate  of  Alexander 
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Grant,  styling  himself  registrar  of  said  court,  setting  forth 
that  he  had  compared  the  annexed  copy  of  the  decree  of  the 
privy  council  "  with  the  original  on  file  in  his  office"  and 
also  the  copy  of  the  order  of  the  court  of  chancery  on  record 
in  his  office,  and  that  they  are  correct  transcripts  thereof,  and 
of  the  whole  of  said  original  records.  To  this  is  appended  a 
certificate  of  Philip  Michael  Mathew  Scott  Van  Koughnet, 
chancellor  of  the  court  of  chancery  of  Upper  Canada,  and 
presiding  magistrate  thereof,  certifying  that  Alexander 
Grant,  whose  name  was  subscribed  to  the  foregoing  attesta- 
tion or  certificate  was  the  registrar  of  said  court,  in  whose  cus- 
tody such  records  are  required  to  be  kept,  and  that  his 
signature  is  genuine.  To  this  succeeds  the  certificate  of  Adam 
Johnston  Ferguson  Blair,  describing  himself  as  secretary  of  the 
province  of  Canada,  and  having  the  custody  of  the  great  seal, 
certifying  to  the  constitution,  and  nature  of  the  jurisdiction 
of  the  court  of  chancery,  to  the  genuineness  of  the  signature 
of  Alexander  Grant,  and  that  as  registrar  of  said  court,  he 
has  the  custody  of  the  papers  and  records  of  which  copies  are 
annexed,  (being  the  same  papers  certified  to  by  the  said  re- 
gistrar,) and  that  Van  Koughnet  is  chancellor  and  presiding 
magistrate  of  the  court,  and  his  signature  is  genuine.  This 
is  attested  by  what  purports  to  be  the  great  seal  of  the  prov- 
ince of  Canada ;  and  the  whole  winds  up  with  the  certificate 
of  Viscount  Monfik,  governor  general  of  British  North  Amer- 
ica, &c.,  that  Blair  is  secretary,  and  this  is  attested  by  his 
signature  and  seal  of  office. 

All  this,  with  some  supererogation  indeed,  makes  all  the 
proof  required  by  our  statute,  (3  R.  S.  5th  ed.  678,  §  26,)  to 
entitle  the  documents  now  produced  to  be  read  in  evidence. 
It  appears  sufficiently  by  the  testimony  and  certificates,  and 
on  the  face  of  the  papers,  that  the  document  certified  as  the 
doings  of  the  court  of  privy  council,  is  the  original  record 
sent  over  to  and  filed  with  the  registrar  of  the  court  of  chan- 
cery in  Canada.  It  is  a  record  filed  in  his  office,  and  of  which 
he  is  the  proper  and  legal  custodian,  and  is  complete  and 
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perfect  without  any  further  action  of  the  court  of  chance  1-5 
to  give  it  validity,  and  contains  a  final  judgment  upon  the 
appeal.  It  is  certified  in  all  respects  as  required  by  our  stat- 
ute, and  is  consequently  admissible  in  evidence,  and  when 
admitted  imports  absolute  verity.  The  objections  taken  upon 
the  trial  being  now  obviated,  and  the  proof  supplied,  there  is 
no  need  consequently  of  sending  the  case  back  for  a  new  trial 
on  this  exception. 

II.  The  defendants'  counsel  insists  that  the  third  defense 
was  maintained,  and  that  the  court  should  have  found  that 
the  defendants  attempted  to  control  and  settle  the  suit  pend- 
ing the  appeal,  and  were  prevented  from  so  doing  by  the 
Smiths ;  and  that  this  operated  to  discharge  them  from  the 
obligation  of  the  bond.  The  language  of  the  proviso  is  pe- 
culiar :  it  is  that  they  (the  Sewalls)  should  be  allowed  "  to 
control  and  compromise"  the  suit  "  when  they  should  deem 
it  advisable  to  do  so."  If  I  were  called  upon  now  to  give  a 
construction  to  this  language,  and  get  at  the  probable  intent 
of  the  parties,  I  think  the  more  natural  interpretation  of  the 
bond  would  be  that  the  "  control"  the  Sewalls  were  to  be 
permitted  to  exercise  would  be  one  for  the  purpose  of  effect- 
ing a  compromise,  should  one  be  offered  or  appear  to  be  ad- 
visable in  the  progress  of  the  suit.  It  would  seem  to  be  very 
unlikely  that  they  were  to  have  the  power  at  any  moment, 
and  in  any  stage  of  the  suit,  to  step  in  and  by  putting  an  end 
to  the  suit,  without  terms,  conditions  or  qualifications,  to  de- 
prive the  Smiths,  for  whose  special  benefit  they  executed  this 
bond,  of  the  power  of  proceeding  one  step  in  their  appeal, 
and  compelling  them  to  lose  all  the  prospective  benefits  of 
the  litigation.  Yet  this  is  the  construction  contended  for  by 
the  defendants'  counsel,  in  effect.  If  however  we  concede 
this  for  the  purposes  of  this  trial,  the  proof  comes  far  short 
of  establishing  the  attempted  defense.  The  utmost  that 
Sewall  proves  is  that  when  Terence  Smith  was  on  his  way  to 
England  to  prosecute  the  appeal  which  had  then  been  taken, 
he  (Sewall)  requested  him  not  to  go  on  with  the  appeal,  that 
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he  supposed  the  thing  had  come  to  an  end,  and  wanted  him 
to  discontinue  the  suit.  Upon  Smith's  declining  and  ex- 
pressing a  determination  to  proceed,  he  merely  repeated  his 
request,  but  gave  no  order,  direction  or  prohibition  in  the 
matter,  and  actually  loaned  Smith  money  to  aid  him  in  his 
passage  to  England.  The  testimony  of  Smith,  who  was  ex- 
amined on  behalf  of  the  defendants,  is  still  less  explicit,  and 
shows  clearly  that  no  direction  whatever  was  given  by  any  of 
the  defendants  at  any  time  to  have  the  suit  discontinued,  nor 
did  they  attempt  to  exercise  any  control  thereof.  The  ut- 
most that  Sewall  did  was  the  expression  of  a  wish  that  the 
matter  might  drop ;  but  as  the  witness  says  he  seemed  to 
have  no  objection  to  the  Smiths  going  on  if  they  could  do  so 
without  relying  on  the  defendants  "  for  any  further  assist- 
ance." Upon  this  subject  the  court,  after  finding  the  facts, 
draws  the  legal  conclusion  that  the  request  to  the  Smiths  to 
discontinue  the  suit  was  not  an  attempt  to  control  and  com- 
promise it,  within  the  meaning  of  the  condition  of  the  bond, 
and  that  they  were  not  denied  such  control  as  provided  for  in 
the  bond.  This  conclusion  is  in  all  its  aspects,  and  conceding 
the  largest  interpretation  to  the  proviso  that  can  be  claimed 
for  it,  in  my  opinion  entirely  sound,  and  disposes  of  the  ex- 
ception taken  on  the  trial,  on  this  branch  of  the  case. 

III.  It  is  finally  insisted  that  there  is  no  evidence  in  the 
case  of  what  were  the  "  taxable  costs"  of  the  appeal,  and  no 
proof  of  any  demand  of  the  defendants  for  payment  prior  to 
the  bringing  of  the  suit.  I  am  strongly  inclined  to  think, 
and  if  it  were  essential,  to  hold,  that  no  demand  was  necessary. 
The  obligation  of  the  defendant  was  to  pay  absolutely  the  taxa- 
ble costs  Arnold  &  Mair  should  incur  or  become  bound  to  pay, 
by  reason  of  their  bond,  and  the  moment  this  obligation  at- 
tached to  Arnold  &  Mair,  which  it  did  when  the  decree  of 
the  privy  council  ordered  the  costs  to  be  paid,  the  liability  of 
the  defendants  attached  to  them,  and  they  were  bound  to  pay 
without  demand.  But  if  a  demand  was  necessary,  it  was 
enough  that  the  defendants  were  called  upon  to  pay  their 
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bond,  and  this  the  answer  admits,  and  that  they  did  not  pay 
the  costs  referred  to  and  demanded  in  the  complaint. 

The  costs  imposed  by  the  decree  of  the  privy  council  are  to 
be  assumed  to  be  the  taxable  costs  of  the  appeal.  If  taxation 
was  necessary  (and  this,  by  the  way,  the  registrar  of  the  privy 
council  was  by  the  act  constituting  that  court  authorized  to 
do)  the  record  is  conclusive  of  the  amount,  and  can  no  more 
be  impeached  or  questioned  than  any  other  part  of  the  judg- 
ment. If  otherwise,  the  record  of  a  judgment  for  costs  might 
in  every  instance  be  overhauled  and  an  inquiry  entertained  as 
to  the  propriety  of  the  items  allowed  on  taxation.  I  think 
there  is  nothing  in  this  objection,  and  my  conclusion  upon 
the  whole  case,  is  that  the  judgment  is  right  and  should  be 
affirmed. 

ALLEN,  J.  The  objection  taken  that  the  action  was  pre- 
mature for  the  want  of  a  precedent  demand  of  performance, 
is  not  tenable,  for  the  reason  that  the  answer  admits  that  the 
defendants  were  informed  of  the  result  of  the  appeal  to  the 
queen  in  privy  council,  and  were  requested  to  pay  their  bond, 
and  there  is  no  objection  to  the  sufficiency  of  the  demand,  or 
want  of  precision  as  to  the  amount  demanded.  A  point  is 
made  upon  the  term  "taxable  costs"  in  the  condition  of  the 
bond  upon  which  this  action  is  brought.  The  taxing  of  costs 
is  simply  ascertaining  in  the  mode  prescribed  by  law,  or  by 
the  court  in  which  the  costs  are  to  be  taxed,  the  amount 
justly  payable  as  and  for  costs,  inter  partes,  in  the  particu- 
lar action  or  proceeding.  The  adjustment  and  allowance  of 
the  particular  sum  adjudged  is  as  much  the  act  of  the  court 
pronouncing  the  judgment  as  is  the  award  of  costs,  notwith- 
standing the  court  may  by  its  officers  ascertain  the  particular 
items  which  go  to  make  up  the  sum  total.  Here  the  appel- 
late tribunal  awards  the  costs,  and  has  inserted  the  sum  total 
in  the  final  order,  and  the  sum  thus  inserted  is  the  amount 
of  the  taxable  and  taxed  costs.  The  amount  was  definitively 
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fixed  by  the  order,  and  that  amount  was  made  up  of  and 
constituted  the  "  taxable  costs."  A  judgment  in  a  court  of 
law,  ordinarily,  distinguishes  between  the  damages  and  costs, 
the  latter  being  inserted  in  the  roll  after  being  regularly  taxed 
by  the  proper  officer ;  but  the  record  is  evidence  of  the  amount, 
without  producing  the  bill  of  costs  as  taxed.  The  defend- 
ant's bond  recites  the  bond  given  upon  the  appeal,  and  to 
indemnify  against  which  the  bond  in  suit  was  given,  as  con- 
ditioned to  pay  such  costs  as  should  be  awarded  by  her  majesty 
in  privy  council;  and  the  condition  to  pay  the  "taxable 
costs"  must  be  construed  and  held  to  refer  to  the  costs  named 
in  the  bond  thus  recited.  The  obligors  having  given  a  bond 
for  the  payment  of  costs  to  be  awarded  by  the  queen  in  privy 
council,  did  not  take  a  bond  of  indemnity  conditioned  for  the 
payment  of  costs  to  be  awarded  by  any  other  tribunal,  or  to 
any  other  amount,  or  to  be  modified  by  any  other  taxation. 

Second.  There  is  no  force  in  the  objection  that  the  appel- 
lants were  not  allowed  or  permitted  to  "  control  and  compro- 
mise said  suit."  It  was  clearly  a  control  for  the  purpose  of  a 
compromise,  and  for  no  other  purpose,  that  was  contemplated. 
The  obligees  never  exacted  and  received  a  bond  of  indemnity 
against  their  bond  for  the  prosecution  of  the  appeal,  with  a 
proviso  permitting  their  indemnitors  to  stop  and  dismiss  the 
appeal  the  next  day  and  thus  relieve  themselves  from  all  re- 
sponsibility. The  connection  of  the  words  also  shows  that  a 
compromise  was  thought  possible,  if  not  probable,  and  the 
object  of  the  clause  was  to  give  the  defendants,  as  liable  over 
to  the  sureties  on  the  appeal,  power  to  compel  a  compromise 
whenever  one  should  be  attainable.  They  never  had  the  op- 
portunity of  compromising,  nor  asked  permission  to  do  so. 
They  were  not  to  control  the  appeal  and  dismiss  it  at  their 
pleasure,  or  direct  its  prosecution  as  to  time  or  manner  or  any 
other  thing,  but  were  to  be  at  liberty  to  "  control  and  com- 
promise the  suit." 

Third.  The  only  remaining  objections  to  the  recovery  relate 
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to  the  documentary  evidence.  Some  of  the  technical  objec- 
tions have  been  obviated  by  the  production  upon  the  argu- 
ment of  this  appeal  of  an  exemplification  in  proper  form  from 
the  court  of  chancery  in  Canada  of  the  order  or  judgment 
upon  the  appeal,  as  an  original  document  on  file  in  that  court. 
It  is  claimed  that  the  paper  is  but  a  transcript  of  the  judg- 
ment entered  in  the  appellate  court,  and  can  only  be  proved 
by  an  exemplification  from  that  court.  One  witness  testified 
that  the  privy  council  was  not  a  court  of  record,  and  its  ori- 
ginal judgments  or  orders  were  transmitted  to  the  colonial 
court  from  which  the  appeal  was  taken,  and  were  not  enrolled 
or  made  matter  of  record  in  England.  If  this  is  so,  then  the 
document  is  properly  authenticated  as  produced  on  the  argu- 
ment at  bar,  and  there  was  no  evidence  in  conflict  with  this 
statement.  I  do  not  deem  it  important  to  inquire  whether 
the  appellate  tribunal  is  technically  a  court  of  record  and 
within  the  ordinary  rules  of  evidence  as  to  the  inspection  and 
authentication  of  its  proceedings.  Judicial  functions  are  ex- 
ercised upon  appeal  in  plantation  causes  and  formerly  in  ad- 
miralty causes,  which  are  regarded  as  a  special  power  of  the 
royal  prerogative,  by  the  queen  in  council.  It  is  in  fact  a 
court  of  justice,  and  the  council  must  consist  of  at  least  three 
privy  councillors.  The  appeal  is  not  to  the  privy  council, 
but  to  the  queen's  majesty  in  council,  and  the  judgments  and 
orders  are  the  acts  of  the  queen,  who  has  the  aid  and  advice 
of  her  council.  The  queen,  and  not  the  council,  pronounces 
the  judgment.  It  is  called  the  "  Court  of  Privy  Council," 
but  in  all  the  proceedings,  as  well  the  appeal  as  all  the  subse- 
quent proceedings  and  orders,  it  is  called  "  The  Queen  in 
Privy  Council,"  and  her  majesty,  by  and  with  the  advice  of 
the  council,  makes  the  decree,  and  directs  the  judgment. 
(1  Black.  Com.  231.) 

Courts  of  justice  are,  as  defined  by  Lord  Coke,  places  where 
justice  is  administered  by  judges  who  derive  their  power  from 
the  king.  In  all  the  king's  courts  he  is  "Supposed,  in  contem- 
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plation  of  law,  to  be  personally  present,  but  is  in  fact  repre- 
sented by  his  judges,  whose  power  is  only  an  emanation  of 
the  royal  prerogative.  (3  Thomas's  Coke,  322,  n.  a.  3  Black. 
Com.  25.)  Here  the  queen  is  present  in  person,  and  the  ju- 
dicial committee  of  the  privy  council  only  act  as  her  advisers, 
and  her  majesty  exercises  in  person  the  royal  prerogative. 
Courts  of  record  are  said  to  be  such  as  have  the  power  to  fine 
and  imprison,  and  this  is  certainly  one  common  law  test  of  a 
court  of  record.  (Thomas's  Coke,  supra.  3  Bouv.  Inst.  68.) 
It  is  said  in  a  note  to  Blackstone  that  the  court  of  privy 
council  cannot  decree  in  personam,  in  England,  unless  in 
certain  criminal  matters.  (1  Slack.  Com.  232,  note  4.)  But 
whatever  may  be  the  precise  extent  or  character  of  the  juris- 
diction, it  cannot,  I  think,  be  doubted  that  a  court  in  which 
the  queen  presides  and  administers  justice,  is  a  court  of  record. 
The  appeal  to  the  king  in  council  is  given  by  an  act  of  the 
colonial  legislature  of  Canada,  passed  July  9,  1794.  (Laws 
of  Canada,  ed.  of  1831,  p.  51.)  This  appeal  was  brought 
and  the  security  given  in  conformity  to  the  provisions  of  that 
act.  Whether  the  history  and  practice  of  the  tribunal  known 
as  "  The  king  (or  queen)  in  privy  council,"  contemplates  a 
formal  judgment  to  be  perfected  and  enrolled  in  any  of  her 
majesty's  offices  in  England,  I  do  not  know.  It  would  seem 
that  the  character  of  the  jurisdiction,  so  far  as  the  same  re- 
lates to  the  colonies,  is  such  as  to  exclude  the  idea  that  such 
judgment  or  decree  can  thus  be  perfected  and  enrolled.  Cer- 
tainly no  execution  can  follow  the  judgment,  and  it  must  act 
rather  upon  the  colonial  tribunals  than  upon  the  parties. 
Hence,  when  the  final  order  is  made,  the  proceedings,  with 
the  order  attested  by  the  signature  of  the  proper  officer,  are 
remitted  to  the  colonial  court  for  the  government  of  the  judges 
of  that  court  and  all  concerned.  Neither  is  it  of  the  character 
of  a  patent,  which  issues  from  the  privy  seal.  It  is  rather  a 
mandate,  or  missive  from  the  queen  to  her  colonial  judges 
which,  in  virtue  of  her  prerogative,  she  may  within  the  limit- 
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ations  of  law,  issue,  and  which  they  are  bound  to  obey.  And 
as  they  are  supposed  and  bound  to  know  the  form  and  man- 
ner, as  well  as  the  authenticity,  of  the  attestation  of  a  docu- 
ment received  by  them  and  placed  upon  the  records  of  the 
colonial  court  as  the  order  or  decree  of  the  queen  in  privy 
council,  it  becomes  a  part  of  the  records  of  that  court,  and  of 
the  proceedings  in  the  cause  to  which  it  relates,  and  may  be 
exemplified  by  the  proper  officer  having  their  custody. 
Whether  the  certificate  imports  absolute  verity,  so  that  the 
genuineness  of  the  document  purporting  to  be  from  the  queen 
cannot  be  controverted,  need  not  be  considered.  It  is  certainly 
prima  facie  evidence  in  any  court  and  jurisdiction  in  which 
it  becomes  material.  Without  some  proof  that  there  is  better 
evidence  of  the  judgment  of  the  queen,  the  record  produced 
upon  this  appeal  is  competent. 

It  may  be  added  that  recent  English  statutes  dispense  with 
a  seal  on  certain  exemplifications,  and  if  the  decrees  and  re- 
rnittiturs  of  the  queen's  council  are  within  the  statutes,  then 
the  judgment  was  properly  certified  to  the  court  in  Canada. 

In  Vandervoort  v.  Smith,  (2  Caines,  155,)  there  was  no 
evidence  that  the  officer  certifying  to  the  proceedings  sought 
to  be  proved  had  the  official  custody  of  such  proceedings.  In 
Wilson  v.  Conine,  (2  John.  280,)  neither  the  decree  sought 
to  be  proved,  nor  a  copy,  was  produced  from  any  custody.  It 
was  sought  to  be  established  by  a  recital  in  another  decree. 
There  was  some  evidence  here  that  the  evidence  produced  was 
the  best  and  only  evidence  that  could  be  had,  and  that  there 
was  no  record  of  the  proceedings  and  order  of  the  queen  in 
any  office  in  England,  and  that  there  was  no  seal  of  that  tri- 
bunal by  which  documents  were  or  could  be  attested. 

The  record  of  the  recovery  against  the  sureties  on  the  ap- 
peal, in  the  Canada  court  of  common  pleas,  was  competent 
evidence  against  the  defendants  here.  It  established  the  lia- 
bility of  the  plaintiff's  assignors,  and  the  extent  and  amount 
of  that  liability.  (Candee  v.  Lord,  2  N.  T.  Rep.  269.  Ha- 
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pelye  v.  Prince,  4  Hill,  119.     Lee  v.  Clark,  1  id.  56.  Holmes 
v.  Weed,  19  Barb.  128.     Cftace  v.  Hinman,  8  Wend.  452.) 
There  is  no  complaint  of  the  amount  of  the  recovery,  and 
the  judgment  must  be  affirmed. 

MULLIN,  J.  dissented. 

Judgment  affirmed. 


GENERAL  TEEM,  December  22,  1863.    Alien,  Morgan,  MtiUm 
and  Bacon,  Justices.] 


ACKERMAN  and  others  vs.  CROSS  and  others. 

Voluntary  transfers  of  personal  property,  wherever  in  point  of  fact  the  ritut 
of  the  property  itself  may  be,  are  controlled  and  regulated  by  the  law  of 
the  owner's  domicil,  and  if  valid  there,  to  transfer  a  title,  are  valid  every 
where  else. 

A  voluntary  assignment  of  property,  by  a  debtor,  for  the  benefit  of  his 
creditors,  stands  in  this  respect  upon  the  same  footing,  and  the  assignees 
are  entitled  to  assert  the  same  rights  as  purchasers  in  any  other  form  from 
the  original  owner. 

Accordingly  held  that  an  assignment  executed  in  Canada,  where  all  the 
parties  resided  at  the  time  of  its  execution,  and  which  was  valid  and 
effectual  by  the  law  of  that  country,  operated  to  convey  property  in  the 
state  of  New  York,  as  against  a  valid  attachment  of  a  creditor  of  the 
assignors  and  a  citizen  of  this  state,  although  the  assignment  was  not 
acknowledged,  filed  or  recorded  here,  nor  in  other  respects  in  conformity 
with  the  act  of  April  13,  1860. 

A  PPEAL  by  the  defendants  from  a  judgment  for  the  plain- 
11.  tiffs,  entered  on  the  report  of  a  referee.  The  action  was 
brought  by  the  plaintiffs,  Ackerman  and  Innes,  as  general 
assignees  of  Curry,  McCandlish  &  Field,  to  recover  for  the 
conversion  of  nine  cases  of  nutmegs,  and  sixty-one  boxes  and 
cases  of  tobacco.  The  assignment  under  which  the  plaintiffs 
derive  title,  was  made  at  Bellville,  Canada  West,  on  the 
10th  day  of  June,  1861,  where  the  assignors  then  resided, 
and  had  been  doing  business  as  merchants,  under  the  firm 
VOL.  XL.  30 
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name  of  Curry,  McCandlish  &  Field.  The  property  in  ques- 
tion was  shipped  by  the  said  firm,  on  the  last  day  of  May, 
or  the  first  day  of  June,  from  Bellville  to  the  city  of  New 
York,  for  sale.  It  arrived  at  Cape  Vincent,  in  this  state,  on 
the  4th  day  of  June.  On  the  llth  day  of  June,  while  in 
the  custody  of  the  collector  of  customs  at  Cape  Vincent, 
one  of  the  assignors  made  a  formal  delivery  of  it  to  the 
plaintiffs,  as  assignees,  and  it  was  allowed  to  remain  there 
in  the  custody  of  the  collector  as  the  nominal  agent  and 
bailee  of  the  plaintiffs,  subject  to  the  lien  for  duties  thereon. 
The  defendants  are  merchants,  residing  in  the  city  of  New 
York,  and  being  the  creditors  of  the  said  assignors  upon  a 
debt  created  at  said  city,  on  the  12th  day  of  June,  1861, 
issued  an  attachment  in  due  form  of  law,  and  levied  upon 
the  property  in  question,  at  Cape  Vincent,  and  thereafter 
caused  the  same  to  be  sold  on  an  execution  on  the  judgment 
in  the  action.  The  said  assignment  was  executed  conformably 
to  the  laws  of  the  province  of  Canada,  but  not  in  conformity 
to  the  laws  of  this  state,  in  any  essential  particular ;  it  was 
not  acknowledged,  filed  or  recorded  in  any  county  clerk's 
office  in  this  state,  nor  was  a  bond  given  by  the  assignees,  as 
required  by  the  act  of  our  legislature,  passed  April  18,  1860, 
{Laws  of  1860,  ch.  348.)  The  assignees  were,  at  the  date  of 
the  assignment,  and  are  now,  residents  of  Bellville  aforesaid. 
The  conclusions  of  law  of  the  referee  were  as  follows  : 
1.  That  said  assignment  was  a  valid  instrument,  and  was 
operative  to  and  did  pass  to  the  plaintiffs  as  assignees  the 
property  in  the  goods,  the  subject  of  this  action  then  being 
at  Cape  Vincent,  within  this  state.  2.  That  by  virtue  of 
said  assignment,  and  the  actual  delivery  of  said  goods  under 
and  in  pursuance  of  the  same,  the  title  to  the  goods  so 
seized  and  taken  by  the  defendants,  vested  in  the  plaintiffs 
as  assignees  and  upon  the  trusts  of  the  said  assignment. 
3.  That  the  plaintiffs  are  entitled  to  recover  against  the 
defendants  the  value  of  the  said  goods,  with  interest  thereon, 
amounting  in  the  aggregate  to  one  thousand  four  hundred 
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and  eighty-eight  dollars  and  twenty-five  cents,  ($  1488.25,) 
and  for  that  sum  with  costs  of  the  action  he  ordered  judgment. 

F.  W.  Hubbard,  for  the  appellants.  I.  It  may  be  con- 
ceded that  the  assignment  in  question  is  valid,  under  the 
laws  of  Canada,  and,  by  the  courts  of  Canada  would  be  held 
effectual  to  vest  the  title  to  the  assigned  property  in  the 
assignees,  in  a  controversy  between  subjects  of  that  province. 
It  may  be  conceded  further  that  our  courts  would  give  it 
€ffect  in  a  controversy  between  Canadian  subjects,  in  which 
our  citizens  had  no  interest.  This  upon  the  principle  appli- 
cable to  foreign  bankrupt  assignments.  Such  assignments 
pass  no  title  to  property  here.  (5  Cranch,  289.  12  Wheat. 
213.  3  Wend.  538.)  Still  assignees  are  permitted  to  sue  in 
our  courts,  provided  the  rights  or  interests  of  our  citizens  are 
not  infringed.  (3  Wend.  538.  Story  on  Confl.  of  Laws, 
§§  420,  421.  1  Seld.  327,  341.)  On  the  other  hand  it  must 
be  admitted  by  the  plaintiffs  that,  tested  by  the  stringent 
provisions  of  our  statute  alone,  the  assignment  cannot  stand. 
•(Sess.  L.  1860,  ch.  348.)  It  would  be  pronounced  invalid  had 
it  been  made  by  citizens,  to  assignees  residing  in  this  state. 
None  of  the  essentials  of  the  statute  were  complied  with, 
and  no  attempt  at  compliance ;  the  Canadian  statute  was 
alone  consulted  in  drafting  it.  It  was  not  acknowledged  by 
the  assignors,  nor  was  any  sufficient  schedule  of  property 
made.  No  bond  was  executed  by  the  assignees,  nor  was  the 
assignment  filed  or  recorded  in  any  county  clerk's  office  in 
this  state.  To  sustain  this  action,  the  plaintiffs  must  take 
the  case  out  of  the  operation  of  our  statutes. 

II.  Our  statutes  cannot  be  rendered  nugatory  by  force  of 
the  rule  of  the  comity  of  nations.  It  is  submitted  that  our 
courts  will  not  give  effect  to  a  foreign  assignment  for  the  ben- 
efit of  creditors,  operating  on  property  situated  here,  against 
creditors  residing  here,  when  such  assignment  contravenes  the 
policy  of  our  laws.  This  assignment  comes  in  direct  conflict 
with  the  letter  and  policy  of  our  statutes,  and  infringes  the 
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interests  of  the  defendants,  who  are  citizens  of  this  state,  in 
respect  to  the  property  in  litigation.  Justice  Story,  in  his 
Conflict  of  Laws,  §  38,  defines  the  law  of  comity,  and  the 
principle  of  its  operation,  as  follows:  "There  is  not  only  no 
impropriety  in  the  use  of  the  phrase  '  comity  of  nations,'  but 
it  is  the  most  appropriate  phrase  to  express  the  true  founda- 
tion and  extent  of  the  obligations  of  the  laws  of  one  nation 
within  the  territories  of  another.  It  is  derived  altogether 
from  the  voluntary  consent  of  the  latter,  and  is  inadmissi- 
ble, when  it  is  contrary  to  its  known  policy,  or  prejudicial 
to  its  interests.  In  the  silence  of  any  rule  affirming  or  deny- 
ing, or  restraining  the  operation  of  foreign  laws,  courts  of 
justice  will  presume  the  tacit  adoption  of  them  by  their  own 
government,  unless  they  are  repugnant  to  its  policy,  or  pre- 
judicial to  its  interest."  (See  note  3  to  §  38.  13  Peters, 
519,  589,  597.  1  Seld.  340.)  The  same  rule  prevails  in 
relation  to  foreign  contracts  as  foreign  laws — neither  have 
any  extra  territorial  operation,  proprio  vigore — their  opera- 
tion depends  on  the  national  courtesy  alone.  (Story  on  Confl. 
of  Laius,  §7.  2  Kent's  Com.  406.  Hoyt  v.  Thompson, 
1  Seld.  340.  Bank  of  Augusta  v.  Earle,  13  Peters,  568.) 
This  is  an  universal  rule  of  international  law,  and  is  simply 
the  expression  of  national  sovereignty.  Every  nation,  in  the 
exercise  of  its  sovereignty,  has  a  right  to  prescribe  its  own 
rules  and  remedies,  pertaining  to  persons  or  property,  within 
its  territory.  The  general  rule  in  regard  to  the  owner's 
domicil,  governing  the  alienation  or  assignment  of  personal 
property,  is  susceptible  of  being  modified  or  abrogated,  by 
the  exercise  of  the  sovereign  power.  (Burr ill  on  Assign. 
362.)  It  is  but  another  form  of  expression  to  say  the  lex 
loci  may  be  modified  or  annulled  by  the  lex  fort.  And  when 
there  is  a  conflict,  the  former  must  yield.  (Story  on  Confl. 
of  Laws,  §§  326,  327.  2  Kent's  Com.  407.)  It  is  only 
in  cases  where  there  is  no  such  conflict  that  the  laws  and 
contracts  made  by  or  in  a  foreign  country,  are  permitted 
operation  here,  in  our  courts.  The  statute  of  1860  entirely 
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abrogated  the  law  of  comity,  in  respect  to  a  general  assign- 
ment of  property  situated  in  this  state,  in  a  case  where  our 
citizens  are  affected.  The  simple  question  is  whether  the 
plaintiffs  can  claim  title  to  the  property  in  question,  against 
the  defendants'  attachment  and  execution,  tested  by  the 
provisions  of  our  assignment  law.  The  precise  question  in 
his  case  does  not  seem  to  have  been  adjudicated  in  this  state. 
(Moore  v.  Willett,  35  Barb.  663.)  This  case  cannot  be  cited 
as  authority  for  the  plaintiffs.  It  was  the  case  of  an  assign- 
ment, by  a  debtor  in  North  Carolina,  of  a  vessel,  then  on  its 
passage  from  the  West  Indies  to  New  York.  In  contempla- 
tion of  law,  and  for  the  purposes  of  transfer,  it  was  situated 
at  the  place  of  the  owner's  domicil.  No  question  of  conflict 
of  laws  did  or  could  arise.  The  assignment  was  doubtless 
made  before  our  statute  of  1860,  and  being  found  good  in 
North  Carolina,  was  held  good  here,  because  not  repugnant 
to  our  laws.  This  case  must  be  considered  with  reference  to 
its  particular  facts.  The  courts  say,  page  665,  "the  vessel 
for  which  the  action  is  brought,  being  on  the  high  seas,  the  as- 
signment would  operate  on  it  irrespective  of  our  laws,  and  the 
title  would  pass  to  the  plaintiffs,  if  the  assignment  was  valid 
in  the  place  where  it  was  made."  The  case  in  21  Barb.  205, 
(Tyler  v.  Strong,)  was  not  a  case  of  a  general  assignment,  but 
a  sale  of  lumber,  situated  in  Pennsylvania,  by  a  vendor  to  a 
vendee  residing  in  this  state.  One  question  was,  whether  there 
had  been  an  actual  delivery  of  the  possession  of  the  lumber,  as 
required  by  the  laws  of  Pennsylvania.  The  .court  held  that 
the  law  of  this  state  must  determine  the  validity  of  the  con- 
tract, upon  the  principle  of  the  lex  loci  contractus.  There 
was  no  question  of  the  conflict  of  laws  arising  in  the  case. 
The  rule,  as  we  claim  it  to  be,  is  well  settled  in  Massachusetts, 
and  recognized  in  Maine  and  New  Jersey,  Louisiana,  New 
Hampshire  and  Connecticut.  (Zipcey  V.Thompson,  1  Gray, 
243.  Boyd  \.  Rockport  S.  C.  Mills,  7  id.  406.  Ingraham 
v.  Geyer,  13  Mass.  146.  Blake  v.  Williams,  6  Pick.  286. 
Mevus  v.  Hapgood,  19  id.  105.  Varnum  v.  Camp,  1  Green, 
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N.  J.  326.  Fox  v.  Adams,  5  Greenleaf,  245.  Morris  >. 
Mumford,  3  Mart.  Lou.  N.  S.  20.  3  id.  326.  Lord  v. 
Watchman,  8.  ^4w.  J.  284.  Olliver  v.  Towner,  2 
72.  JV.  &  93.  .BwrHtf  ow  Assign.  362  £o  373. 
c£  Bullard,  Law  of  Trusts,  294.  9  (7oww.  487.  Story 
on  Confl.  of  Laws,  327.)  These  authorities  sustain  the  prin- 
ciple that  the  lex  fori  prevails  over  the  lex  loci,  and  that  the 
lex  loci  rei  sitae  prevails  over  the  rule  of  the  owner's  domicil, 
in  a  case  of  personal  property,  when  the  rights  and  interests 
of  the  citizens  of  the  country  where  the  controversy  arises,  are 
affected.  In  the  case  of  Zipcey  v.  Thompson,  (1  Gray,  243,) 
it  was  held  that  "An  assignment  of  property,  in  this  com- 
monwealth, made  in  New  York,  by  an  insolvent  citizen  of 
that  state,  to  a  trustee  for  the  benefit  of  creditors,  giving  a 
preference  to  certain  creditors,  also  citizens  of  New  York,  is 
ineffectual  against  an  attachment,  made  in  this  common- 
wealth, by  a  citizen  thereof."  It  was  held  invalid,  because  it 
contravened  the  policy  of  the  Massachusetts  law,  forbidding 
preferences.  Because  the  assignment  in  question  contravenes 
the  letter  and  policy  of  our  statute,  it  must  be  held  to  be 
ineffectual  to  transfer  the  title  to  property  in  this  state  as 
against  the  process  of  a  citizen.  The  assignment  would  be 
held  void,  had  it  been  made  by  citizens  of  this  state — to  hold  it 
valid,  made  in  a  foreign  country,  would  be  to  give  to  an  alien 
immunities  and  rights  superior  to  those  granted  to  our  own 
people — an  injustice  which  our  courts  ought  not  to  be  asked 
to  perpetrate.  Besides,  it  was  held  in  Bruce  v.  Anderson, 
(Stewart's  Lower  Canada  Hep.  127,  cited  2  Kent's  Com. 
9th  ed.  527,  note  a,)  that  an  English  commission  of  bank- 
ruptcy operates  as  a  voluntary  assignment  by  the  bankrupt, 
but  rights  and  privileges  acquired  by  the  provincial  creditors 
are  not  affected  by  the  commission  or  assignment.  It  is  sub- 
mitted that  our  courts  should  apply  the  same  rules  to  an 
assignment  in  Canada,  affecting  property  here,  and  aid  the 
rights  and  interests  of  our  citizens.  The  case  of  Sortwell  v. 
Jewett,  (9  Ohio,  180,)  does  not  militate  against  the  doctrine  for 
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which  we  contend.  The  head  note  of  that  case  is,  "  An  as- 
signment made  by  an  insolvent  debtor  residing  abroad,  of  land 
in  Ohio,  will  not  be  superseded  by  a  subsequent  foreign  at- 
tachment." The  case  was  a  bill  of  interpleader  to  distribute 
surplus  on  sale  of  mortgaged  premises.  The  mortgagor  lived 
in  New  York,  where  he  made  a  general  assignment  for  the 
benefit  of  creditors,  and  conveyed  the  mortgaged  premises  by 
a  separate  deed  for  the  purposes  of  the  trust,  after  which  a 
creditor  of  the  grantor  in  Ohio  seized  the  land  under  a  for- 
eign attachment.  The  question  was,  whether  the  land  be- 
longed to  the  trust.  It  was  held  that  it  did,  because  the 
deed  was  made  conformable  to,  and  the  trust  did  not  conflict 
with  any  positive  law  of  Ohio.  Ch.  J.  Lane,  in  his  opinion, 
says,  "the  natural  right  of  the  owner  of  property  to  dispose 
of  it  at  his  pleasure,  depends  on  no  locality,  and  is  subject  to  no 
restrictions  except  that  of  conformity  with  the  laws  of  the 
state  (where  the  property  is  situated.)  A  compliance  with 
these  forms  should  avail  equally  the  stranger  as  the  citizen." 
In  alluding  to  the  laws  of  Maine  and  Massachusetts,  he  says 
"most  or  perhaps  all  the  cases  show  the  assignment  to  be  void 
by  the  law  of  the  jurisdiction  in  which  the  property  is  situ- 
ated. Yet  an  effort  is  made  to  place  their  conclusion  upon 
some  other  basis  than  this ;  upon  some  rule  of  policy,  that  a 
state  should  prefer  or  preserve  the  rights  of  its  own  citizens,, 
and  exempt  them  from  the  laws  and  acts  of  citizens  of  other 
states.  This  harsh  discrimination  the  chief  justice  condemns,, 
but  he  does  not  dissent  from  the  decisions  in  the  cases  referred 
to,  so  far  as  they  held  a  foreign  voluntary  assignment  void, 
which  conflicts  with  the  positive  laws  of  the  state  where  the 
assigned  property  is  situated.  This  is  the  position  assumed 
by  us  in  this  case.  The  chief  justice  further  says,  "I  need 
not  examine  by  what  law  personalty  is  regulated,  when  held 
by  a  stranger;  the  present  suit  relates  to  land  only.  Its 
owner  might  lawfully  dispose  of  it,  although  it  lies  abroad. 
It  is  only  necessary  to  see  if  he  adopted  the  forms  required 
in  our  state,  and  whether  the  object  he  sought  would  be  jus- 
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tified  if  undertaken  by  one  of  our  own  citizens."  The  case 
of  Frazier  v.  Fredericks,  (4  Zabriskie,  N.  J.  162,)  is  not 
against  us.  The  head  note  is;  aa  voluntary  assignment  for 
the  benefit  of  creditors,  valid  where  made,  is  sufficient  to  vest 
extra  territorial  property  in  the  assignee,  as  against  a  subse- 
quent attaching  creditor,  of  the  state  where  the  property  is 
situated,  provided  there,  be  nothing  in  such  assignment  con- 
trary to  good  morals  or  repugnant  to  the  policy  and  positive 
institutions  of  the  last  mentioned  state.  The  non-observance 
of  statute  direction  of  such  state  is  immaterial."  The  assign- 
ment was  made  in  Pennsylvania,  embracing  property  in 
New  Jersey,  held  good  in  the  latter  state,  because  it  did  not 
conflict  with  its  law  or  policy. 

III.  The  taking  possession  of  the  property  at  Cape  Vincent 
cannot  help  the  plaintiffs'  case.     They  derive  all  the  title 
possessed  under  the  assignment.      They  are  trustees,  and 
bring  this  action  as  such.     This  action  must  stand  or  fall 
with  the  assignment.     Outside  of  the  trust  they  have  no  title. 
If  the  assignment  had  been  made  in  this  state  by  a  citizen, 
and  was  invalid,  the  property  could  have  been  seized  under 
execution  at  the  suit  of  a  creditor,  in  the  hands  of  the  assignee. 
The  property  was  not  brought  into  this  state  for  a  temporary 
purpose.     Nor  was  it  in  transit  to  a  destination  beyond  the 
limits  of  the  state.     It  was  shipped  from  Bellville,  in  Canada, 
to  the  city  of  New  York,  for  the  purpose  of  sale  there,  on 
account  of  the  debtors  of  the  defendants,  the  plaintiffs'  as- 
signors.    It  is  submitted  that  it  is  enough  that  the  property 
is  here,  when  the  assignment  is  made,  and  that  when  an  ap- 
peal is  made  to  our  courts,  the  law  of  our  courts  must  decide 
the  controversy,  irrespective  of  the  rule  of  domicil. 

IV.  The  statute  of  1860  was  intended  to  embrace  all  the 
estate  of  the  assignor,  in  this  state,  irrespective  of  his  resi- 
dence.    (Laws  of  1860,  ch.  348,  p.  594,  §  1,  sub.  6.)     Nc 
assignment  of  property  here  can  convey  the  title,  against  cred- 
itors, except  the  conditions  of  the  law  are  fully  complied  with. 
In  2  Kent's  Com.,  (5>406,)  the  chancellor  says,  "It  may  no\\ 
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be  considered  as  part  of  the  settled  jurisprudence  of  this 
country,  that  personal  property,  as  against  creditors,  has  lo- 
cality, and  the  lex  loci  rei  sitae  prevails,  or  the  law  of  the 
domicile,  with  regard  to  the  rule  of  preferences,  in  the  case  of 
insolvent  estates.  (Johnson  v.  Hunt,  23  Wend.  94,  and  cases 
cited.)  The  case  of  Holmes  v.  Bemsen,  (4  John.  Ch.  460,) 
is  also  reported  in  20  John.  229,  overruled  as  to  the  question 
of  the  locality  of  personal  property. 

V.  The  act  also  plainly  contemplates  a  resident  assignee 
and  assignor,  within  the  jurisdiction  of  our  courts,  and  ame- 
nable to  process.     It  is  questionable  whether  a  non-resident 
assignor  can  make  a  valid  assignment  of  property  in  this 
state.      (See  §§  3,  4,  5,  Laws  of  1860,  ch.  348.)      These 
rights  of  creditors  to  compel  an  accounting  would  be  lost  if 
an  alien  or  non-resident  assignee  was  permitted. 

VI.  The  assignment  being  void,  it  follows  that  the  learned 
referee  erred  in  ordering  judgment  for  the  plaintiff.     But 
should  the  court  be  of  the  contrary  opinion,  still  they  should 
order  a  new  trial.     There  being  a  fund  in  this  state  out  of 
which  the  defendants'  debt  ought  to  be  paid,  even  under  the 
assignment,  the  court  will  lay  hold  of  it  and  see  justice  done 
to  them,  at  the  same  time  protecting  all  other  creditors  and 
the  plaintiffs,  and  will  not  drive  the  defendants  out  of  court 
remediless,  and  compel  them  to  seek  relief  in  a  foreign  court. 
(See  opinion  Mullin,  J.  31  Barb.  407,  412.) 

L.  H.  Brown,  for  the  respondents.  I.  The  case  declares 
the  proofs  made  on  the  trial  were  sufficient  to  sustain  every 
finding  of  fact  found  by  the  referee.  Therefore  the  laws  of 
Canada  being  matters  of  proof,  and  proved  as  facts,  although 
the  same  are  not  incorporated  in  the  evidence  contained  in 
the  case,  the  finding  of  the  referee  that  the  assignment  was 
valid  under  the  laws  of  Canada,  cannot  now  be  questioned. 
The  assignment  is  fair  on  its  face — is  found  to  have  been 
made  in  good  faith — without  intent  to  defraud  creditors; 
made  no  preferences,  but  directed  an  equal  pro  rata  distribu- 
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tion  of  all  the  copartnership  property  of  the  firm  composed 
of  the  assignors,  and  all  the  property  of  each  individual 
member  thereof,  amongst  the  firm  creditors.  All  the  prop- 
erty was  immediately  taken  possession  of  by  the  assignees, 
and  all  except  that  which  is  the  subject  of  this  action,  con- 
verted into  money  for  the  purposes  of  the  trust.  The  plain- 
tiffs, under  the  assignment,  had  taken  actual  possession  of 
the  property  in  question,  and  therefrom  the  defendants  took 
the  same  and  converted  it.  Such  construction  must  be  given 
to  the  assignment  as  will  maintain  its  validity,  if  it  can  fairly 
be  done.  (Kellogg  v.  Slauson,  1  Kern.  302.)  The  law 
never  gives  to  an  instrument  an  unlawful  meaning  by  impli- 
cation, nor  will  it  by  implication  raise  an  unlawful  trust, 
(Mann  v.  Witbeck,  17  Barb.  388.) 

II.  The  assignment  being  valid  by  the  laws  of  Canada,  a 
contract  to  be  executed  there,  and  between  citizens  of  that 
state,  although  not  in  accordance  with  the  statutes  of  this 
state,  and  illegal  here,  and  such  as  is  prohibited  by  our 
statute  to  be  executed  here,  will  be  held  valid  and  effective 
here,  as  it  is  not  proven  that  the  parties  thereto  intended  by, 
or  under  it,  to  violate  the  laws  or  policy  of  this  state,  or  that 
they  knew  that  by  the  laws  or  policy  of  this  state  it  was 
illegal  and  invalid.  Mclntyre  v.  Parks,  (3  Metcalf,  207.) 
"If  a  sale  of  lottery  tickets  is  made  in  another  state,  where 
such  sale  is  lawful,  to  a  citizen  of  this  state,  it  is  a  lawful 
transaction,  although  the  seller  knows  that  the  purchaser 
buys  them  for  the  purpose  of  selling  them  in  this  state,  where 
such  sale  is  prohibited  by  statute,  and  the  seller  may  main- 
tain an  action,  in  the  courts  of  this  state,  to  recover  posses- 
sion of  real  estate  mortgaged  to  the  buyer,  and  by  him 
assigned  to  the  seller  to  secure  payment  of  a  note  given  for 
such  tickets."  The  Bank  of  Chillicothe  v.  Dodge,  (8  Barb. 
233,)  "Ignorance  of  a  foreign  law  is  ignorance  of  a  fact." 
The  plaintiff,  a  foreign  corporation,  having  in  Ohio  advanced 
to  the  defendant,  a  resident  of  this  state,  money  upon  a  draft 
issued  in  this  state  in  violation  of  our  statute,  was  allowed 
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to  recover  it  back  as  paid  under  a  mistake  of  fact,  the  plain- 
tiff not  knowing  our  law,  making  it  illegal,  and  the  defend- 
ant being  a  resident  chargeable  with  knowledge  of  it.  The 
Merchants'  Bank  of  New  York  v.  Spalding,  (5  Seld.  53,) 
"Citizens  of  another  state,  making  contracts  in  that  state 
to  be  performed  there,  are  not  chargeable  with  a  knowledge 
of  our  laws."  Denio,  J.  at  pages  62  and  63,  after  citing 
cases  where  contracts  made  in  a  foreign  state  with  a  general 
design,  or  by  persons  conspiring  to  violate  our  laws,  would 
be  held  invalid  here,  refers  to  3  Metcalf,  207,  above  cited,  as 
the  rule  established  in  Massachusetts,  and  says,  "and  we 
are  of  opinion  that  when  the  act  to  be  done  in  another  state, 
the  knowledge  of  which  is  sought  to  affect  the  contract,  is 
simply  a  violation  of  a  positive  law,  having  in  it  nothing  of 
an  immoral  nature,  and  when  it  is  not  shown  that  the  parties 
were  cognizant  that  the  act  was  forbidden  by  the  local  law 
of  such  other  state — and  they  therefore  not  chargeable  with 
a  confederacy  to  defeat  those  laws — the  contract  is  valid  and 
should  be  enforced  in  such  other  state."  The  whole  court 
agreed.  Thatcher  v.  Harris,  (1  Kern.  437,)  in  an  action 
brought  in  this  state  to  recover  pay  for  lottery  tickets,  held 
that  although  all  contracts  and  dealing  in  lotteries  or  lottery 
tickets  is  prohibited  by  our  constitution  and  laws  within  this 
state,  yet  such  a  contract,  when  made  and  to  be  performed 
in  another  state  where  legally  authorized,  would  be  upheld 
by  the  courts  of  this  state  upon  principles  of  comity,  if 
not  contrary  to  the  principles  of  morality  or  public  policy, 
although  such  contract  would  be  illegal  in  this  state.  (See 
also  The  Commonwealth  of  Kentucky  v.  Bassford,  6  Hill, 
526.)  The  assignment  in  question  was  a  contract  to  be  exe- 
cuted in  Canada,  as  the  plaintiffs  insist ;  every  thing  affected 
by  it  and  every  thing  to  be  done  in  execution  of  it  was  there 
and  to  be  done  there,  save  the  sale  of  the  parcel  of  property 
in  question  which  was  in  transit  through  this  state,  or  rather 
in  custody  of  the  United  States  government.  We  insist, 
therefore,  that  had  the  plaintiffs,  before  taking  possession  of 
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the  property,  even  brought  suit  to  recover  its  possession  from 
the  custodian,  any  stranger  or  the  defendants  claiming  it  the 
same  as  now,  the  assignment  would,  upon  the  principles  and 
cases  cited,  be  held  valid  as  a  transfer  of  title  to  the  property. 
The  present  position  is  a  still  stronger  one. 

III.  The  common  law  prevails  in  Canada,  except  as  modi- 
fied by  statute.  The  common  law  prevails  here  also,  as  to 
these  assignments,  except  as  modified  by  statutes  of  this  state. 
(See  provisions  of  old  Constitution  of  New  York,  5th  ed. 
1  R.  8.  p.  32,  §  35;  Id.  p.  46,  §  13;  Id.  p.  52,  §  17;  Con- 
stitution of  1846.)  By  the  statute  of  New  York  voluntary 
assignments  made  in  good  faith  in  trust  to  pay  debts  have 
not  been  and  are  not  prohibited.  Assignments  made  with 
intent  to  hinder,  delay  or  defraud  creditors,  are  declared  void. 
(3  E.  8.  p.  224,  §  1 ;)  and  by  §  5,  p.  223,  vol.  3,  assignments 
by  way  of  security  without  delivery  or  change  of  possession 
are  declared  presumptively  fraudulent,  and  conclusively  so, 
unless  shown  to  have  been  made  in  good  faith.  But  the 
policy  of  this  state  as  hitherto  publicly  evidenced  by  its 
several  constitutions,  adopting  the  common  law  by  its  statutes 
in  aid  thereof,  and  the  uniform  decisions  of  its  courts  in 
upholding  them,  must  be  held  as  a  public  and  well  estab- 
lished policy  to  uphold  voluntary  assignments  in  trust  for 
the  benefit  of  creditors  whenever  made  in  good  faith  for  the 
purpose  of  honestly,  fairly  and  justly  appropriating  and  dis- 
tributing all  the  assignor's  property  to  the  payment  of  the 
debts  owing  to  his  creditors ;  and  tested  by  such  public  policy, 
the  assignment  is  valid  in  this  state.  It  is  not  invalid  or 
against  the  public  policy  of  this  state,  because  not  all  its 
formalities  in  mode  of  execution,  according  to  the  provisions 
of  chapter  348  of  the  laws  of  1860,  passed  in  New  York, 
have  been  complied  with,  for  the  reasons :  1.  That  act 
does  not  declare  in  terms  that  any  assignment  not  executed 
according  to  its  provisions  shall  be  void.  The  omission 
to  record  the  assignment,  file  bond  and  inventories,  being 
acts  subsequent  to  transfer  to  be  performed,  or  any  act  or 
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omission  of  the  assignor  or  assignee,  cannot  relate  back 
to  invalidate  the  assignment.  They  only  reflect  on  the 
intent  and  good  faith  of  it,  on  delivery  of  the  assignment 
and  property  rights  of  parties  and  creditors  vested.  The 
recording  was  not  necessary  for  any  purpose  to  be  attained. 
(33  Barb.  134.  12  Abbott's  Pr.  R.  161.  39  Barb.  101, 
and  cases  cited  at  102.  14  Conn.  li.  563,  564,  explaining 
9  Conn.  R.  497.)  2.  The  object  of  that  act,  as  declared  by 
its  title,  was  "to  secure  to  creditors  a  just  division  of  the 
estate  of  debtors,  who  convey  to  assignees  for  the  benefit  of 
creditors,"  and  the  assignment  in  question  as  found,  was 
made  in  a  manner  recognized  every  where  as  valid,  and  suffi- 
cient to  secure  that  object,  in  good  faith,  of  all  the  property 
to  responsible  trustees,  and  without  any  preference  as  to 
creditors.  Even  Massachusetts  holds  such  assignments  valid. 

3.  The  statute  in  question  can  affect,  and  was  designed  to 
affect  only  assignments  made  by  our  own  citizens  or  others, 
and  within  this  state ;  the  statute  can  have  no  force  out  of 
this  state ;  its  provisions  could  not  be  well  complied  with  in 
case  of  an  assignment  made  in  a  foreign  state.     If  designed 
to  apply  to  assignments  made  out  of  the  state,  and  change 
the  well  settled  rule,  such  intent  should  have  been  expressed. 
(5  Cranch,  289.     6  Hill,  526.     2  Parsons  on  Contracts,  80.) 

4.  Giving  this  statute  the  most  extended  operation  claimed 
by  the  defendants,  then  the  assignment  is  only  such  a  con- 
tract as  would  be  illegal  here,  and  will  be  upheld  upon  the 
principles  stated  under  point  2.     5.  This  statute  no  more 
establishes  a  public  policy  which  will  invalidate  this  assign- 
ment, than  do  our  usury  laws  make  one  to  invalidate  a  con- 
tract made  in  Wisconsin  by  a  citizen  of  this  state  to  pay 
twelve  per  cent  interest  for  a  loan  of  money.     6.  Because  the 
statute  is  only  directory.     (12  Abbott's  Pr.  R.  161.     3  Barb. 
134.     Juliand  v.  Rathbone,  39  id.  101,  and  numerous  cases 
cited  at  102.) 

IV.  It  is  submitted  that  the  object  of  the  assignment 
being  not  against,  but  in  accordance  with  our  public  policy, 
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and  under  it  the  plaintiffs  having  in  good  faith  taken  actual 
possession  of  the  property  for  the  purpose  of  carrying  out 
that  object,  although  the  written  instrument  is  defective  or 
defectively  in  form  executed,  such  transfer  and  possession 
should  be  upheld.  (See  cases  cited  under  6th  subdivision 
of  last  point.) 

V.  The  contracts  as  affected  by  public  policy  are,  by 
Abbott  in  his  Digest,  classified  under  heads  of  competition, 
restraint  of  trade,  corrupt  influence,  consenting  to  debtor's 
discharge  and  war.  In  Sedgwick  \.  Stanton,  (4  Kern.  291,) 
Hubbard,  J.  says,  citing  from  Story's  Eq.  Jur.  §  259  and 
note,  "contracts  illegal  at  common  law,  as  being  contrary  to 
public  policy,  are  such  as  injuriously  affect  or  subvert  the 
public  interest ;  such  contracts  as  by  their  terms  or  manner 
of  performance  must  work  some  mischief,  affecting  the  body 
politic."  And  again  at  page  292,  "the  cases  where  the  doc- 
trine of  public  policy  has  been  commonly  applied,  are  in 
respect  to  contracts  made  in  restraint  of  trade,  of  marriage, 
those  which  injuriously  affect  the  legislation  or  administra- 
tion of  justice  of  the  state,  wager  contracts,  and  contracts 
affecting  the  public  morals."  See  6  Hill,  526,  and  1  Kern. 
438,  holding  that  lottery  contracts  and  dealings  had  in  other 
states  where  the  law  authorized  them,  although  concededly 
immoral  and  illegal  here,  will  be  upheld  and  enforced  by  our 
own  courts,  and  that  we  will  not,  so  soon  after  tolerating 
them  here,  be  so  ungracious  as  to -refuse  to  uphold  them  as 
against  public  policy.  We  are  situated  about  the  same  as  to 
these  assignments,  always  having  upheld  and  encouraged 
those  like  this  until  the  statute  of  1860.  Justice  Nelson 
says  that  lottery  laws  are  to  be  upheld  the  same  as  foreign 
laws  allowing  a  greater  rate  of  interest  than  our  own  statutes 
allow.  (6  Hill,  529.  See  Story's  Con/I,  of  Laws,  §§  258, 
259.)  Story  on  Contracts,  §§  189-217,  under  chapter  of 
"contract  in  violation  of  public  policy,"  enumerates  those 
in  restraint  of  trade,  in '  restraint  of  marriage,  marriage 
brokage  contracts,  wagers,  contracts  to  offend  against  the 
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obligation  of  laws  and  public  duty  contracts,  trading  with 
an  enemy  without  license. 

VI.  Contracts  relating  to  movables  are  to  be  construed  and 
rendered  effective  according  to  the  laws  where  made.  (2  Pars, 
on  Cont.  83.)     This  is  the  rule  unless  they  are  positively  to  be 
performed  elsewhere.     (Story  on  Con/I,  of  Laws,  §  278  to  82, 
and  note  to  latter.}     Transfers  of  personal  property  are  gov- 
erned by  the  laws  where  the  owner  is  domiciled,  when  made 
there ;  and  if  made  elsewhere,  then  by  laws  of  country  where 
made.     20  N.  T.  Rep.  112,  Denio,  J.  says,  u  It  is  an  estab- 
lished doctrine,  not  only  of  international  law,  but  of  the  mu- 
nicipal laws  of  this  country,  that  personal  property  has  no 
locality.     It  is  subject  to  the  law  which  governs  the  person 
of  the  owner,  as  well  in  respect  to  the  disposition  of  it  by  act 
inter  vivos,  as  to  its  transmission  by  last  will  and  testament." 
14  Conn.  R.  555,  at  563,  4,  comments  on  9  Conn.  R.  487, 
and  says  it  is  confined  to  property  which  is  in  its  nature  local, 
and  that  it  does  not  apply  to  property  not  local  in  its  nature 
so  far  as  it  declares  the  recording  is  necessary ;  and  shows  the 
recording  of  foreign   assignments  is  not  required.     Again, 
"  The  foreign  law  furnishes  the  rule  of  decision  as  to  the  va- 
lidity of  the  title  to  the  thing  claimed,"  and  cites  numerous 
cases.     (Bank  cf  Augusta  v.  Earle,  13  Peters,  519.     Holmes 
v.  Remsen,  4  John.Ch.  460;  see  middle  of  page  469.    Bur- 
rill  on  Assign.  363  and  note.     Means  v.  Hapgood,  19  Pick. 
106.   Story  on  Confl.  of  LaWs,  423  a.    Smith's  Merc.  Law,  3. 
Hoyt  v.  Thompson,  1  Seld.  353.     24  N.  Y.  Rep.  157.) 

VII.  Voluntary   assignments   and    transfers   of    personal 
property,  made  in  good  faith  for  the  benefit  of  creditors, 
stand  upon  the  same  footing  as  any  other  voluntary  transfer 
or  sale  of  personalty.     In  Holmes  v.  Remsen,  (4  John.  Ch. 
486,)  the  chancellor  says  it  is  a  very  clear  proposition  that 
such  an  assignment  will  operate  on  foreign  debts,  and  preclude 
a  subsequent  attachment  of  them.     "  We  are  bound  to  give 
effect  to  the  assignment  because  it  is  equivalent  to  a  volun- 
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tary  act  of  the  party  over  his  own  property,  or  because  the 
property  is  supposed  by  fiction  of  law  to  be  attached  to  his 
person,  and  to  be  within  his  domicil,  or  because  we  are  bound 
to  do  so  by  the  comity  'of  nations."  (See  also  p.  469.)  In 
Abraham  v.  Plestoro,  (3  Wend.  538,)  in  court  of  errors,  on 
pages  548,  9,  552,  3,  555,  559,  561,  563,  4,  566,  571,  2, 
every  member  of  the  court  concedes  the  proposition  above 
stated,  and  elaborate  discussion  is  had  as  to  whether  foreign 
assignments  by  operation  of  law  or  statutory  assignments 
should  not  have  the  same  effect  as  voluntary  assignments ;  so 
in  numerous  other  cases  in  this  and  other  states.  Some 
jurists  claiming  that  if  an  insolvent  or  bankrupt  makes,  un- 
der the  order  in  insolvency  or  bankruptcy,  an  assignment, 
that  is  his  voluntary  act,  and  therefore  those  assignments 
should  stand  as  effective  as  voluntary  assignments.  (See 
4  John.  Ch.  460  ;  23  Wend.  87 ;  Sortwell  v.  Jewett,  9  Ham- 
mond's Ohio  ft.  180 ;  4  Cowen,  312  ;  3  Mass.  514 ;  6  Sinn. 
353-361 ;  4  Zabriskie,  162  ;  Story  on  Conflict  of  Laws.  398 
to  402  a;  1  Green  [N.  J.]  329 ;  1  H.  El.  690 ;  2  Kent,  455.) 
The  distinction  between  voluntary  and  legal  assignments  is 
pointed  out  and  clearly  settled. 

•  VIII.  Our  citizens,  dealing  with  foreigners  in  foreign  coun- 
tries, stand  here,  in  relation  to  their  contracts  made  there,  the 
same  as  foreigners,  and  no  better.  They  are  presumed  to 
know,  and  are  bound  by  and  subject,  so  far  as  those  dealings 
are  concerned,  in  all  their  results,  -to  the  laws  of  that  foreign 
country ;  and  in  this  case,  the  defendants  having  contracted 
the  debt  with  the  assignors  in  Canada,  must  stand  here  with 
respect  to  this  assignment  the  same  as  a  creditor  who  was  a 
citizen  of  that  country  would.  (19  Pick.  105.  3  Mete.  207. 
23  Wend.  101.  1  Kern.  362,  3.  21  Barb.  205.) 

IX.  In  the  Massachusetts  cases  cited  by  the  appellants, 
and,  it  is  believed,  all  the  other  cases  holding  with  them,  the 
courts  have  pronounced  foreign  assignments  of  personal  prop- 
erty invalid  to  pass  title  to  property  situate  in  those  states, 
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not  on  the  ground  of  protection  or  preference  to  its  own  citi- 
zens over  foreigners,  or  that  voluntary  assignments  were  not 
to  be  treated  the  same  as  other  voluntary  sales  of  personal 
property,  but  simply  on  the  ground  that  the  policy  and.  laws 
of  such  states  absolutely  prohibited  the  making  of  preferences 
in  such  assignments.  And  most  of  the  Massachusetts  cases, 
it  will  be  found,  turned  on  other  points ;  and  what  is  said 
upon  this  is  mere  obiter.  For  instance ;  the  case  in  13  Mass. 
Rep.  146,  was  decided  on  the  ground  that  the  assignment 
was  not  proved  valid  where  made.  In  this  last  case  the  judge 
cited,  to  sustain  him,  only  a  case  where  a  foreign  assignment 
in  bankruptcy  was  held  inoperative  to  pass  title  out  of  the 
country  of  the  bankrupt.  In  Blake  v.  Williams,  (6  Pick. 
285,)  the  question  was  as  to  effect  of  a  foreign  assignment  or 
commission  in  bankruptcy ;  and  Parker,  Ch.  J.  at  page  206,  7, 
comments  on  13  Mass.  Rep.  146,  to  the  effect  that  it  was  by 
no  means  intended  to  decide  that  a  foreign  voluntary  assign- 
ment, not  contravening  their  public  policy,  would  be  held  in- 
valid there.  Boyd  v.  Rockport  S.  C.  Mills,  (7  Gray]  106,) 
was  decided  on  the  ground  the  transfer  was  not  executed ;  and 
what  is  said  as  to  the  question  here  was  not  necessary.  Zipcey 
v.  Thompson,  (1  Gray,  243,)  holds  the  assignment  invalid  be- 
cause against  the  settled  public  policy  and  direct  legislation  of 
the  state.  In  16  Pick.  571,  we  find  a  foreign  assignment  with- 
out preference,  declared  valid  and  upheld.  The  case  19  Pick. 
105,  also  upholds  such  an  assignment.  The  positive  statute 
law  of  Massachusetts  declares  void  all  assignments  making 
preferences ;  and  so  do  the  statutes  of  New  Jersey ;  and  in 
1  Green,  N.  J.  329,  the  foreign  assignment  with  preferences,  is 
held  to  be  inoperative  to  pass  title  to  property  in  that  state ; 
but  see  4  Zabriskie  cited  under  next  point. 

X.  That  the  assignment  in  question  is  to  be  held  valid 
here,  and  operative  to  pass  title  to  the  property  in  question 
as  against  the  attaching  creditor,  is  established  by  the  follow- 
ing cases  in  point :  Mbore  v.  Willett,  (35  Barb.  663,  and  cases 
cited.)  Sortwell  v.  Jewett,  (9  Hammond's  Ohio  Rep.  180,) 
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sustained  all  the  foregoing  propositions  as  to  foreign  vol- 
untary assignments  of  personalty,  and  held  an  assignment 
made  in  New  York,  by  and  to  a  citizen  of  New  York,  ivith 
preferences,  in  trust  to  pay  creditors,  accompanied  by  a  deed 
for  the  same  consideration  and  object  of  real  estate  situate  in 
Ohio,  operative  and  valid  to  convey  title  to  the  real  estate,  as 
against  an  attaching  creditor  there  subsequent  to  the  assign- 
ment. Frazier  v.  Frederick,  in  supreme  court  of  New  Jer- 
sey, (4  Zabriskie,  162,)  holds  an  assignment  made  in  Penn- 
sylvania, valid  by  its  laws,  and  not  making  preferences,  valid 
and  operative  in  New  Jersey  ;  and  places  these  voluntary  as- 
signments on  the  same  ground  as  voluntary  sales  of  personal 
property.  To  the  same  effect  is  the  case  of  Hunt  v.  Lathrop, 
in  the  supreme  court  of  Khode  Island,  (2  Am.  Law  Register, 
N.  S.  381.  Burrill  on  Assignments,  and  cases  cited  on 
page  372.) 

XI.  The  same  law  of  comity  should  be  extended  to  citi- 
zens, and  laws  of  foreign  friendly  governments,  as  to  those  of 
others  'of  the  United  States,  which  are  placed  in  many  othei 
respects  in  the  same  relation.  (13  Peters,  590-592.  Ogden 
v.  Saunders,  12  Wheat.  529,  near  bottom.  23  N.  Y.  Rep 
396.  2  Kernan,  262,  3.) 

By  the  Court,  BACON,  J.  The  facts  in  this  case  are  mainl) 
conceded,  and  admit  of  no  complication,  and  being  once  as- 
certained, the  principle  of  law  applicable  to  them  seems  to 
me  by  no  means  difficult  or  recondite.  The  plaintiffs  are  the 
assignees  of  Curry,  McCandlish  &  Field,  a  firm  residing  and 
doing  business  at  Bellville,  Canada  West,  on  the  10th  of 
June,  1861.  The  plaintiffs  were  residents  of  the  same  place, 
and  the  assignment,  which  was  executed  and  delivered  at 
Bellville,  on  the  10th  of  June,  1861,  was  a  general  one,  foi 
the  benefit  of  creditors.  The  firm  was  insolvent,  and  it  is 
conceded  thai  the  assignment  was  valid  in  Canada,  and  would 
by  the  courts  of  that  province  be  held  effectual  to  vest  the 
title  of  the  assigned  property  in  the  assignees.  All  the  prop- 
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erty  assigned  was  at  Bellville,  except  the  particular  property 
•which  is  the  subject  of  this  action,  which  at  the  time  of  the 
assignment  was  in  store  at  Cape  Vincent,  having  been  shipped 
by  the  former  owners  to  New  York ;  but  retained  at  Cape 
Vincent  under  a  warehouse  lien.  On  the  llth  of  June,  1861, 
one  of  the  assignors  made  a  formal  delivery  thereof  to  the 
plaintiffs,  and  it  was  allowed  by  them  to  remain  in  the  ware- 
house, subject  to  their  orders  and  the  lien  existing  thereon. 

On  the  llth  of  June,  1861,  the  defendants  Denison  & 
Wyckoff  commenced  a  suit  on  a  demand  then  held  by  them 
against  Curry  and  others,  and  obtained  an  attachment,  by 
virtue  of  which,  the  defendant  Cross,  as  sheriff,  seized  the 
property,  then  being  at  Cape  Vincent,  and  subsequently  a 
judgment  was  duly  rendered  in  that  action,  and  upon  an 
execution  issued  thereon,  the  property  was  sold  and  bid  off 
by  Denison  &  Wyckoff.  This  action  is  brought  by  the  plain- 
tiffs as  assignees,  to  recover  the  value,  and  a  recovery  is  re- 
sisted by  the  defendants,  upon  the  ground  that  the  assignment 
not  having  been  acknowledged,  filed  or  recorded  in  this  state, 
nor  being  in  other  respects  in  conformity  with  the  act  of 
1860,  it  could  not  operate  to  convey  property  in  this  state, 
against  a  valid  attachment  of  a  creditor  of  the  assignors, 
and  a  citizen  of  this  state ;  and  that  in  order  to  the  validity 
of  an  assignment  since  that  act,  as  it  respects  property  in  this 
state,  the  assignees  must  be  residents  of  this  state,  and  within 
the  jurisdiction  of  its  courts. 

The  learned  referee  who  tried  this  cause  held,  as  a  conclu- 
sion of  law,  that  the  assignment  was  a  valid  instrument,  and 
was  operative  to,  and  did  pass  to  the  plaintiffs  as  assignees 
the  property  in  question  in  this  suit ;  and  that  being  thus  in- 
vested with  the  title  they  were  entitled  to  recover  the  value, 
for  which  he  ordered  judgment  in  their  favor.  The  soundness 
of  this  conclusion  it  seems  to  me  admits  of  no  question,  and  it 
is  founded  on  a  principle  as  simple,  as  it  is  almost  elementary. 
It  is  expressed  clearly  and  tersely  by  Judge  Denio,  in  Parsons 
v.  Lyman,  (20 N.  T.  Rep.  112,)  as  follows:  "It  is  an  estab- 
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lished  doctrine,  not  only  of  international  law,  but  of  the  mu- 
nicipal law  of  this  country,  that  personal  property  has  no 
locality.  It  is  subject  to  the  law  which  governs  the  person 
of  the  owner,  as  well  in  respect  to  the  disposition  of  it  by  act 
inter  vivos,  as  to  its  transmission  by  last  will  and  testament, 
and  by  succession  upon  the  owner  dying  intestate."  "The 
principle,"  he  adds,  "no  doubt  has  its  foundation  in  national 
comity,  but  it  is  equally  obligatory  as  a  rule  of  decision  in 
the  courts,  as  a  legal  rule  of  purely  domestic  origin."  It 
seems  to  follow  very  clearly  from  this  principle,  that  voluntary 
transfers  of  personal  property,  wherever  in  point  of  fact  the 
situs  of  the  property  itself  may  be,  are  controlled  and  regu- 
lated by  the  law  of  the  owner's  domicile,  and  if  valid  there 
to  transfer  a  title,  are  valid  every  where  else.  In  truth  I 
hardly  know  a  respectable  authority — certainly  there  is  none 
in  this  state — that  questions  this  proposition.  The  only 
struggle  in  our  courts  has  been  to  determine  whether  the  rule 
applied  to  the  case  of  a  compulsory  assignment,  as  for  in- 
stance under  a  decree  in  bankruptcy  pronounced  by  a  foreign 
tribunal. 

Story,  (Conft.  of  Laws,  §  411,)  states  this  as  the  distinc- 
tion between  the  two  cases,  when  he  says,  the  one  is  a  volun- 
tary conveyance,  and  the  other  is  a  conveyance  by  operation 
of  law  in  invitum.  A  statutable  conveyance,  made  under  the 
authority  of  the  legislature,  cannot  operate  upon  any  property 
except  that  which  is  within  its  territory.  "And  this,"  he 
says,  "makes  a  solid  distinction  between  a  voluntary  convey- 
ance by  fthe  owner,  and  an  involuntary  legal  conveyance  by 
mere  authority  of  law.  The  former  has  no  relation  to  place, 
the  latter,  on  the  contrary,  has  the  strictest  relation  to  place." 
And  from  this  follows  the  inevitable  corollary,  that  "a  volun- 
tary assignment  by  a  party,  according  to  the  law  of  his  dom- 
icile, will  pass  his  personal  estate  wherever  may  be  its  locality, 
abroad,  as  well  as  at  home."  This  principle  is  very  distinctly 
recognized  by  several  cases  in  our  own  courts,  and  among 
others  in  Johnson  v.  Hunt  (23  Wend.  96,)  and  in  Hoyt  v. 
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Thompson,  (1  Seld.  352,)  where  Paige,  J.  repeats  the  lan- 
guage of  Story  in  respect  to  the  distinction  between  a  com- 
pulsory legal  assignment  and  one  which  is  voluntary,  and 
adds,  "the  control  of  the  owner  of  personal  property  has  no 
respect  to  its  locality.  He  can  dispose  of  it  wherever  it 
may  be." 

An  attempt  was  made  at  an  early  day,  by  Chancellor  Kent, 
to  extend  the  principle  to  the  length  of  recognizing  and  en- 
forcing the  claims  of  foreign  assignees  under  the  English 
bankrupt  act.  He  not  only  admitted,  but  insisted  upon  the 
proposition,  in  the  broadest  terms,  that  the  succession  to  and 
disposition  of  personal  property  is  regulated  by  the  law  of  the 
owner's  domicile,  and  he  sought  to  extend  the  principle  to  an 
involuntary  assignment  by  force  of  law,  by  considering  the 
act  as  in  effect  the  party's  own,  since  it  was  in  execution  of 
laws  by  which  he  was  bound,  and  he  voluntarily  committed 
the  act  which  authorized  the  making  of  the  assignment. 
(See  Holmes  v.  Remsen,  4  John.  Ch.  487.)  This  reasoning 
has  a  certain  air  of  plausibility,  but  it  is  essentially  unsound, 
as  is  shown  by  Story,  when  he  says  that  "in  the  same  way 
it  might  be  said  that  a  man  committing  a  crime  for  which 
his  estate  is  forfeited,  voluntarily  consents  to  its  transfer." 
The  principle,  whether  correct  or  not,  can  only  apply  to  cases 
where  the  debtors  and  creditors  are  both  residents  of  the  same 
country.  (Confl.  of  Laws,  §  413.) 

The  doctrine  of  Chancellor  Kent  was  dissented  from  in  an 
elaborate  opinion  of  Judge  Platt,  in  the  supreme  court,  in 
the  case  of  Holmes  v.  Hemsen,  (20  John.  229,)  in  which  he 
maintained  the  true  rule  to  be  that  statutory  assignments  as  to 
creditors  should  only  operate  infra  territorium.  The  other 
judges  neither  concurred  in  nor  dissented  from  this  opinion, 
as  the  decision  of  the  case  turned  entirely  on  another  point 
in  which  they  all  agreed.  In  the  case  of  Abraham  v.  Pies- 
toro,  (3  Wend.  538,)  in  the  court  of  errors,  the  whole  doc- 
trine is  entirely  overruled,  and  a  majority  of  the  court  uuited 
in  the  proposition  that  an  assignment  under  the  bankrupt  act 
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of  England  does  not  operate  as  a  legal  transfer  of  the  property 
of  the  bankrupt  in  this  country,  following  in  this  respect  the 
decisions  of  the  supreme  court  of  the  United  States  in  Harri- 
son v.  Sterry,  (5  Cranch,  289,)  and  as  between  the  several 
states,  that  of  Ogden  v.  Saunders,  (12  Wheat.  358.)  Similar 
decisions  have  been  made  in  other  states  of  the  union,  and  so 
preponderating  is  the  weight  of  authority,  that  Chancellor 
Kent  in  his  Commentaries,  has  with  great  candor  admitted 
that  the  doctrine  in  this  country  is  now  established  in  oppo- 
sition to  his  early  opinion.  (2  Kent's  Com.  408,  3d  ed.~) 

Cases  are  cited  by  the  defendants'  counsel  from  the  courts 
in  Massachusetts,  New  Jersey,  Louisiana,  &c.  to  sustain  the 
principle  that  the  lexfori  in  respect  to  the  transfer  of  per- 
sonal property  prevails  over  the  law  of  the  owner's  domicil, 
but  it  is  not  important  to  spend  time  in  their  examination, 
since  they  are  not  controlling  authority  with  us,  and  their 
effect  is  substantially  neutralized  by  the  fact  that  in  Mary- 
land and  Pennsylvania,  and  in  the  courts  of  the  United  States, 
decisions  of  a  decidedly  opposite  character  have  been  made ; 
and  however  respectable  the  tribunals  that  hold  this  view,  may 
be,  they  cannot  countervail  what  I  conceive  to  be  the  well 
settled  principle  with  us,  that  a  transfer  of  personal  property 
which  is  valid  by  the  law  of  the  owner's  dornicil  will  operate 
as  a  transfer  to  be  regarded  and  upheld  in  all  places.  A  vol- 
untary assignment  for  the  benefit  of  creditors,  I  need  not  say, 
stands  in  this  respect  upon  the  same  footing,  and  the  as- 
signees are  entitled  to  assert  the  same  rights  as  purchasers  in 
any  other  form  from  the  original  owner. 

This  is  the  principle  declared  by  Justice  Strong  in  Tyler 
v.  Strang,  (21  Barb.  198,)  when  the  suoject  of  the  transfer 
was  property  in  the  state  of  Pennsylvania,  and  he  held  that 
the  assignor  and  assignee  being  both  citizens  of  this  state, 
and  the  assignment  executed  here,  both  the  validity  and  effect 
of  the  assignment,  and  the  delivery  and  change  of  possession 
necessary  to  sustain  it,  depended  entirely  upon  our  laws ;  in 
other  words  the  lex  loci  contractus  governs. 
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Moore  v.  Willett,  (35  Barb.  663,)  is  still  more  in  point 
It  was  the  case  of  a  voluntary  assignment  made  by  an  in- 
solvent debtor  in  North  Carolina.  It  contained  a  clause  not 
obnoxious  to  the  laws  of  North  Carolina,  but  which  by  the 
well  settled  law  of  this  state  would  have  rendered  the  assign- 
ment, if  it  had  been  executed  here,  fraudulent  and  void. 
The  property  assigned  was  a  vessel  then  at  sea  on  a  voyage 
to  New  York.  On  her  arrival  at  that  port  she  was  delivered 
into  the  possession  of  the  plaintiffs,  who  were  the  assignees, 
and  immediately  levied  upon  by  the  defendant,  as  sheriff",  on 
an  execution  upon  a  judgment  against  the  assignor,  who  lived 
in  North  Carolina.  Judge  Ingrahara,  in  his  opinion,  dis- 
cusses two  propositions  :  1.  Whether  a  foreign  assignment 
can  convey  title  to  property  here,  so  as  to  give  it  effect  against 
a  creditor  here  who  has  seized  the  property  under  an  attach- 
ment or  execution ;  and  2.  Whether  provisions  in  the  assign- 
ment, good  where  it  was  executed,  but  rendering  it  void  in 
this  state,  destroy  its  efficacy  and  validity  here.  These  two 
propositions,  it  will  be  seen,  cover  the  whole  ground  taken  in 
this  case,  and  the  features  of  the  two  cases  are  very  nearly 
identical.  The  decision  upholds  the  title  of  the  assignee  in 
all  respects,  and  was  placed  upon  the  principle  that  the  as- 
signment being  valid  by  the  law  of  the  place  where  it  was 
executed,  it  was  good  every  where,  and  the  party  holding, 
under  it  could  assert  dominion  over  the  property  conveyed, 
wherever  it  might  be  found. 

It  is  true  that  the  vessel  was  at  the  time  of  the  execution 
of  the  assignment  upon  the  high  seas,  and  the  court  mention 
this  as  a  fact  adding  strength  to  the  plaintiffs'  title,  but  it  is 
manifest  that  in  the  light  of  the  principle  which  is  applied 
to  the  case,  the  decision  would  have  been  the  same  if  the 
vessel  had  in  point  of  fact  been  lying  in  the  port  of  New 
York  at  the  moment  the  assignment  was  executed. 

I  need  hardly  say  that  if  an  assignment  will  be  upheld 
here  which  contains  a  provision  which  the  policy  of  our  lawa 
utterly  condemn,  but  which  is  saved  from  that  condemnation 
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by  the  consideration  that  it  is  good  by  the  law  of  the  place 
of  its  execution,  the  fact  that  the  assignment  in  this  case  did 
not  conform  to  the  requisition  of  the  act  of  1860,  will  not 
affect  its  validity  in  our  courts.  These  requirements  are  es- 
sentially formal  and  modal,  while  the  vice  in  the  other  case 
is  far  more  deep  and  radical.  It  has  been  suggested  indeed, 
if  not  held  in  some  cases,  that  our  statute  in  these  respects 
is  directory  merely,  and  the  omission  of  the  things  required 
by  the  act  does  not  aifect  the  validity  of  the  assignment.  It 
is  not  important  to  express  any  opinion  on  this  point,  since 
if  the  broad  proposition  is  conceded  that  the  assignment 
would  have  been  declared  void  if  it  had  been  executed  by  a 
citizen  of  this  state  to  assignees  residing  here,  it  does  not 
impair  the  title  of  the  plaintiffs  in  this  suit,  derived  from  an 
assignment  valid  and  effectual  by  the  laws  of  Canada,  where 
all  the  parties  to  the  assignment  resided  at  the  time  of  its 
execution. 

The  judgment  is  right  and  must  be  affirmed. 

[ONONDAGA  GENERAL  TERM,  December  22,  1863.    Mien,  Mullin,  Morgan 
and  Bacon,  Justices.] 


MOORE  vs.  LITTEL. 

In  New  York,  whore  the  rule  in  Shelley's  case  is  abolished,  if  land  be  granted 
to  A.  for  life,  and  after  his  death  to  his  heirs  and  their  assigns  forever,  the 
persons  who,  at  the  termination  of  the  life  estate,  are  the  heirs  of  A.  take 
as  purchasers,  and  not  by  descent. 

The  remainder  so  limited  is  contingent,  and  the  heirs  apparent  of  the  tenant 
for  life  have  a  future  contingent  estate,  which,  under  the  provisions  of  the 
revised  statutes  making  "future  estates  descendible,  devisable,  and  alien- 
able, in  the  same  manner  as  estates  in  possession,"  will  pass  by  their  grant 
of  the  land,  in  fee. 

The  child  of  an  heir  apparent  whose  mother  dies  before  her  ancestor,  will  not, 
in  such  case,  be  estopped  by  covenants  of  warranty  in  his  mother's  deed, 
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A  PPEAL  from  a  judgment  of  the  city  court  of  Brooklyu 
.ii  The  action  was  brought  to  recover  the  possession  of  a  lot 
of  land  situate  in  the  city  of  Brooklyn,  and  was  tried  by  the 
city  judge  without  a  jury,  by  consent  of  parties.  He  directed 
a  judgment  to  be  entered  in  favor  of  the  plaintiff,  and  the 
defendant  appealed  to  this  court. 

N.  B.  Morse,  D.  E.  Wheeler  and  Everett  P.  Wheeler,  for 
the  appellant.  I.  Under  the  rule  in  Shelley's  case,  John 
Jackson  would  have  taken  an  estate  in  fee.  (4  Kent's  Com. 
229.  6  Cruise's  Dig.  281,  295,  tit.  38,  ch.  14,  §§  17,  21, 
50.  Doe  v.  Jerson,  5  Maule  &  Set.  95.  S.  C.  in  error, 
2  Bligh,  1.  Wright  v.  Parson,  1  Eden,  119.)  The  words  of 
limitation  engrafted  on  the  limitation  over  to  the  heirs  would 
not  have  converted  the  latter  into  words  of  purchase.  (Fearne 
on  Remainders,  181,  209.  Butler's  note  to  Fearne,  201. 
Shelley's  case,  1  Rep.  93.  Schoonmaker  v.  Sheely,  3  De- 
nio,  486.  Brant  v.  Gelston,  2  John  Cas.  384.) 

II.  Under  the  revised  statutes,  (Vol.  I,  p.  725,  §28;  Vol.  3, 
5th  ed.  12,)  limitations  to  which  the  rule  in  Shelley's  case 
would  have  applied,  are  assimilated  to  those  in  which  the 
freehold  was  limited  to  a  stranger,  and  the  remainder  does 
not    vest   till   the   termination   of  the  previous  life  estate. 
(4  Kent's   Com.  232.      Campbell  v.  Rawdon,   18  N.    T. 
Rep.  415.) 

III.  There  was  then  a  contingent  remainder  in  fee  limited 
on  the  prior  life  estate.     But  the  children  of  John  Jackson, 
while  their  father  lived,  had  neither  right,  title  or  interest  in 
this  remainder;  neither  jus  in  re  nor  jus  ad  rem  ;  but  a  na- 
ked possibility  only.     Contingent  remainders,  where  the  per- 
son to  take  is  ascertained,  are  assignable.     (See  Roe  v.  Jones, 
1  H.  Bla.  30.)     But  where  there  is  an  uncertainty  in  the  per- 
son, and  especially  where  the  limitation  is  to  the  heirs  of  a 
person  yet  living,  the  heir  apparent  can  at  law  neither  release 
nor  assign  the  possibility  in  him.     (Lampet's  case,  10  Rep. 
51  a.     Fearne  on  Remainders,  371.     Campbell  v.  Rawdon, 
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18  N.  Y.  Rep.  415.  Doe  v.  Tomkinson,  2  Maule  &  Sel.  165 
4  Kent,  208.  3  Preston's  Abst.  5,  6.  2  tU  95,  96,  205. 
1  Billiard' s  Real  Est.  ch.  41,  §§  18,  33,  pp.  515,  517,  3d  ed. 
Nicoll  v.  N.  Y.  and  Erie  R.  R  2  TTem.  121.  Jackson  \ 
Catlin,  2  JoArc.  248,  261.  4  Cruise's  Digest,  303,  *#.  32, 
cfi.  23,  §  1.  Jackson  v.  Waldron,  13  JFewd.  178, 196,  222.) 

IV.  Although  such  a  possibility  is  assignable  in  equity, 
yet  the  assignment  must  be  proved  to  have  been  in  good  faith 
and  for  an  adequate  consideration,  and  must  describe  by  apt 
words  the  interest  assigned.     Here  there  is  no  attempt  at 
such  proof,  nor  if  there  were,  would  it  affect  the  legal  title, 
on  which  the  plaintiff  must  sustain,  if  at  all,  his  action  of 
ejectment.    (2  Story's  Eq.  §  1040,  c,  d,  §  1021.    4  Kent,  144.) 

V.  The  fee  was  in  the  grantor  and  his  heirs,  until  the  death 
of  the  tenant  for  life ;    and  had  the  latter  left  no  heirs,  the 
former  would  have  held  the  property.     This  shows  still  more 
clearly  the  absence  of  interest  in  the  children  of  the  tenant 
for  life.     (2  Preston's  Abst.  83,  99.     Fearne  on  Remain- 
ders, 528.     4  Kent,  257.     Greenleaf's  note  to  2  Cruise's  Dig. 
330,  tit.  16,  ch.  8,  §  2.) 

VI.  The  warranty  in  the  deed  from  John  Jackson  to  his 
children,  does  not  estop  the  latter  to  deny  that  a  fee  passed 
by  that  deed.     (Averill  v.  Wilson,  4  Barb.  180.      Watkins 
v.  Holman's  Lessee,  16  Peters,  25,  51.     Blight's  Lessee  v. 
Rochester,  1  Wheat.  535.     Osterhout  v.  Shoemaker,  3  Hill, 
513,  519.) 

VII.  The  warranty  in  the  deeds  of  partition  between  the 
children  of  John  Jackson,  does  not  estop  them  to  deny  that 
a  fee  passed  by  those  deeds.     (1.)  Because  an  estate  for  the 
life  of  John  Jackson  passed  by  those  deeds,  and  it  is  well 
settled  that  there  is  no  estoppel  where  an  interest  passes. 
(4  Kent,  98.     2  Washburn  on  Real  Est.  476.     Jackson  v. 
Hoffman,  9  Cowen,  271.     Lewis  v.  Baird,  3  McLean,  56, 
78,  79.     Co.  Litt.  47  b.     2  Preston's  Abst.  216.)     (2.)  Be- 
cause the  true  state  of  the  title  is  recited  in  these  deeds. 
(Brewster  v.  Striker,  2  Comst.  19.     Sinclair  v.  Jackson ^ 
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8  Cowen,  543,  586.  Co.  Litt.  352,  b.  2  Preston's  Abst.  209 
Doe  v.  Earl  of  Scarborough,  3  Ad.  &  Ellis,  2,  12,  38 
Wheelock  v.  Henshaw,  19  Pic&,  341.  Hermitage  v.  Tbra- 
jfcms,  1  ZtZ.  .Bay.  729.) 

VIII.  The  foreclosure  by  advertisement  of  the  mortgage 
to  the  plaintiff's  grantor,  does  not  bar  the  mortgagor,  because 
the  mortgagee  bought  in  the  property.     The  purchaser  from 
him  acquired  no  superior  title.     A  bona  fide  purchaser,  to 
be  adjudged  such,  must  aver  and  prove  that  he  paid  the 
purchase  money  before  notice.     There  is  no  such  proof  here. 
(2  R.  S.  547,  §  8.     3  id.  5th  ed.  861.     Harris  v.  Norton, 
16  Barb.  264.     Hyland  v.  Stafford,  10  id.  558.) 

IX.  A  mortgagor  is  not  estopped  to  deny  the  mortgagee's 
title.     There  is  no  express  warranty  in  the  mortgage  to  the 
plaintiff's  grantor,  and  implied  warranties  are  abolished  by 
statute.     (1  R.  S.  738,  §  140.     3  id.  5th  ed.  30.)     The  con- 
trary doctrine  originated  in  the  theory  that  the  mortgagor 
was  tenant  to  the  mortgagee.     But  the  mortgagor's  tenant  is 
not  tenant  to  the  mortgagee,  and  can  assert  an  outstanding 
title.     (Jackson  v.  Roioland,  6  Wend.  666.)     And  a  tenant 
could  always  show  that  his  landlord's  title  had  expired  by 
effluxion  of  time.     (1  Washburn  on  Real  Est.  359.     Frank- 
lin v.  Carter,  1  Com.  B.  750.     Doe  v.  Seaton,  2  Crompt. 
Mees.  &  Rose.  728.     Hill  v.  Saunders,  2  Bing.  112,  o.ffir'd, 
4  Barn.  &  Cress.  529.) 

X.  It  is  perfectly  clear  that  the  interest  of  the  child  of 
Fanny  Baldwin,  the  grandson  of  John  Jacksdn,  was  not  af- 
fected by  his  mother's  conveyance,  and  that  he  takes  as  pur- 
chaser, by  virtue  of  the  original  deed  from  Samuel  Jackson, 
an  undivided  eleventh  of  the  whole  property.     (Points  I,  II, 
III ;  and  1  R.  S.  739,  §§  141,  144     3  id.  5th  ed.  30,  §§  161 
to  165.)     The  object  of  the  deeds  in  partition,  recited  on 
their  face,  has  thus  been  defeated,  the  warranties  in  them 
become  inoperative,  and  the  partition  is  of  no  effect  upon  the 
fee.     (Brewster  v.  Striker,  2  Comst.  19.     4  Cruise's  Dig. 
tit.  32,  ch.  25,  §§  20,  21,  p.  357.     Bustard's  case,  4  Rep.  121 
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Co.  Litt.  §  262,  p.  174,  a.  Quick  v.  Stuyvesant,  2  Paigt,  84, 
Jackson  v.  Pulver,  8  John.  370.  2  Smith's  Lead.  Gas.  438, 
«o£e  £o  Trevivan  v.  Lawrence.) 

XI.  The  case  of  7Tt7«m  v.  JF^sow,  (32  5arZ>.  328,)  does 
not  apply,  because  the  remaindermen  in  that  case  were  ascer- 
tained ;  and  the  general  assignment  was  after  the  remainders 
had  vested.  Miller  v.  Emans,  (19  N.  Y.  Hep.  385,)  does 
not  apply,  because  the  release  in  that  case  was  by  one  joint- 
tenant  to  another  who  was  in  possession  of  the  freehold.  The 
release  here  is  by  a  tenant  in  common  to  another  not  in  pos- 
session of  the  freehold. 

D.  P.  Barnard,  for  the  respondent.  I.  By  the  deed  from 
Samuel  Jackson  to  John  Jackson,  the  whole  estate  of  the 
grantor  passed.  No  reversion  remained  in  him.  Before  the 
revised  statutes,  according  to  the  rule  in  Shelley's  case, 
(4  Kent's  Com.  214,  lect.  59,  §  4,)  John  Jackson  would  have 
taken  an  estate  in  fee,  as  the  word  "  heirs  "  was  a  word  of 
limitation  and  not  of  purchase.  (1  R.  S.  part  2,  ch.  1,  art. 
1,  tit.  41.  Brant  v.  Gelston,  2  John.  Gas.  384.  Schoonma- 
ker  v.  Sheely,  3  Denio,  485.) 

II.  But  by  1  K.  S.  725,  §  28,  the  rule  in  Shelley's  case  is 
changed,  and  those  who  on  the  termination  of  the  life  estate 
shall  be  the  heirs  take  as  purchasers  by  virtue  of  the  remain- 
der so  limited  to  them.     By  sections  7  to  13  of  the  same  ar- 
ticle, the  estate  of  the  children  of  John  Jackson,  who  were 
presumptively  his  heirs,   was  an  expectant  estate,  and  by 
section  35  of  same  article,  such  estates  are  alienable  in  the 
same  manner  as  estates  in  possession.     (Lawrence  v.  Bayard, 
7  Paige,  70.     Miller  v.  Emans,  19  N.  Y.  Hep.  384.     Wilson 
v.  Wilson,  32  Barb.  328.) 

III.  By  the  deed  from  John  Jackson  to  his  children,  they 
became  seised  of  the  premises  as  tenants  for  the  life  of  their 
father,  with  an  expectant  estate  in  fee  liable  to  be  defeated  in 
the  case  of  such  as  did  not  survive  their  father.     (Rogers  v. 
Rogers,  3  Wend.  503.     Tollman  v.  Wood,  26  id.  1.     Tanner 
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v.  Livingston,  12  id.  83.  Doe  ex  dem.  Barnes  v.  Provoost,  4 
John.  61.  Moore  v.  Lyons,  25  Wend.  119.  Williamson  \ . 
Field,  2  Sand.  Ch.  553.  Lawrence  v.  Bayard,  7  Paige,  70.) 

IV.  By  the  partition  deeds  from  these  children  to  each 
other,  and  the  covenants  of  warranty  of  the  grantors,  the  title 
which  the  grantors  then  had,  or  which  they  afterwards  should 
he  entitled  to,  was  vested  in  the  grantees.     (Vanderheyden 
v.  Crandall,  2  Denio,  9 ;  1  Comst.  491.     Jackson  v.  Mur- 
ray, 12  John.  201.     Jackson  v.  Stevens,  13  id.  316.     Jack- 
son v.  Hubble,  1  Cowen,  613.     Bank  of  Utica  v.  Mersereaut 
3  £ar6.  O&.  528.) 

V.  Although  as  between  the  plaintiff  and  Fanning  Bald- 
win, the  latter  is  entitled  to  1-llth  of  the  premises,  yet  if  he 
should  seek  to  recover  the  same,  he  will  be  liable  for  a  breach 
of  his  mother's  covenant  of  warranty  to  the  extent  of  the  es- 
tate which   he   inherited   from   her.     By  the   partition  his 
mother  took  1-llth  in  severalty,  which  he  inherited.     By  her 
death  before  John  Jackson,  he  can  claim  the  one  undivided 
eleventh  of  the  whole  farm,  subject  to  his  liability  as  heir  of 
his  mother  for  a  breach  of  his  mother's  warranty.     But  it 
does  not  lie  in  the  mouth  of  Parmenus  Jackson,  the  mort- 
gagor, or  the  defendant,  as  his  tenant,  to  deny  that  the  plain- 
tiff, as  Beard's  grantee,  is  entitled  to  the  premises  in  fee.    He 
is  estopped  from  so  doing.     (Pitts  v.  Wilder,  1  Comst.  525. 
2  Greenl.  Ev.  §  307.     1  Cowen  &  Hill's  Phil.  Ev.  467,  ch.  8, 
§  10.     Jackson  v.  Harder,  4  John.  202.     Jackson  v.  Bush, 
10  id.  223.     Jackson  v.  Hinman,  10  id.  292.     Moseley  v. 
Moseley,  15  N.  T.  Rep.  334     Barber  v.  Harris,  15  Wend. 
615.     Hill  v.  Hill,  4  Barb.  419.) 

By  the  Court,  LOTT,  J.  This  action  was  commenced  in 
the  city  court  of  Brooklyn,  on  the  22d  day  of  May,  1861,  for 
the  recovery  of  a  lot  of  land  lying  in  the  city  of  Brooklyn, 
being  a  part  of  a  large  tract  formerly  owned  by  Samuel  Jack- 
son. He.  by  a  deed  bearing  date  the  15th  day  of  February, 
1832,  granted  and  conveyed  the  whole  of  said  tract  to  John 
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Jackson,  named  therein  as  party  of  the  second  part,  "  for  and 
during  his  natural  life,  and  after  his  decease  to  his  heirs  and 
their  assigns,"  with  a  habendum  clause  in  the  following  terms, 
viz :  "  To  have  and  to  hold  the  above  granted,  bargained  and 
described  premises,  with  the  appurtenances,  unto  the  said 
party  of  the  second  part,  for  and  during  his  natural  life,  and 
after  his  death,  then  to  his  heirs  and  their  assigns,  to  their 
own  proper  use,  benefit  and  behoof  forever."  This  deed  con- 
tains the  usual  covenants  of  seisin,  and  for  quiet  possession, 
and  against  incumbrances,  and  also  contains  a  covenant  by 
the  grantor,  for  the  further  assurance  of  the  premises  intend- 
ed to  be  granted  "  to  the  said  party  of  the  second  part,  his 
heirs  and  their  assigns,  after  the  natural  life  of  the  said  party 
of  the  second  part  forever,"  and  a  covenant  of  general  war- 
ranty thereof  "  unto  the  said  party  of  the  second  part  for  and 
during  his  natural  life,  then  to  his  heirs  and  their  assigns 
forever." 

John  Jackson,  on  the  25th  day  of  April,  1848,  had  eleven 
children,  who,  if  he  had  then  died,  would  have  been  his  only 
heirs  at  law ;  and  he  on  that  day  executed  a  deed  with  full 
covenants  and  warranty  to  those  children,  purporting  to  con- 
vey a  large  tract  of  land,  including  that  in  question,  for  the 
consideration  of  one  thousand  dollars.  Subsequently,  and  on 
the  14th  day  of  August,  1848,  those  children  made  a  parti- 
tion among  themselves  of  the  land  so  conveyed  by  their  father, 
and  executed  deeds  to  each  other  with  covenants  for  quiet 
and  peaceable  possession,  to  carry  the  same  into  effect.  A 
number  of  lots,  including  that  sought  to  be  recovered  in  this 
action,  were  thereupon  conveyed  to  Parmenus  and  Edward 
Jackson,  two  of  the  sons,  by  their  brothers  and  sisters,  and 
other  lots  were  in  like  manner  conveyed  to  Rosetta  Jackson 
and  Fanny  Jackson,  two  of  the  daughters.  The  said  Par- 
menus  and  Edward  Jackson  afterwards,  and  on  the  1st  day 
of  May,  1848,  executed  a  mortgage  purporting  to  convey  the 
same  in  fee  to  William  Beard,  to  secure  the  payment  of  three 
hundred  dollars,  with  interest.  That  mortgage  was  subse- 
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quently  foreclosed,  the  lot  was  sold  on  such  foreclosure,  and 
the  mortgagee,  the  said  William  Beard,  became  the  purchaser 
thereof,  who  afterwards,  and  ou  the  1st  day  of  February, 
1855,  conveyed  the  same  to  Herbert  T.  Moore,  the  plaintiff. 

Fanny  Jackson,  one  of  the  said  daughters,  after  the  said 
partition  deeds  were  executed,  was  lawfully  married  to  Parker 
Baldwin,  and  continued  his  wife  until  the  3d  day  of  June, 
1859,  when  she  died,  leaving  Fanning  Baldwin  her  only  child 
and  issue,  her  surviving,  who  was  born  February  21st,  1859, 
and  was  living  when  this  action  was  tried.  Subsequent  to 
the  death  of  the  said  Fanny,  and  on  the  5th  day  of  March, 
1861,  the  said  John  Jackson,  her  father,  died,  leaving  all  of 
said  children  except  the  said  Fanny,  his  survivors. 

The  defendant  claimed  to  hold  the  premises  in  question  as 
tenant  of  the  said  Parmenus  Jackson,  and  put  the  title  of 
the  plaintiff',  who  claimed  the  same  in  fee  simple,  in  issue. 
Upon  the  facts  above  stated,  the  city  judge,  who  by  the  con- 
sent of  the  parties  tried  the  issue  without  a  jury,  decided  that 
the  plaintiff,  on  the  18th  day  of  February,  1855,  was  pos- 
sessed of  the  premises  in  question  as  the  owner  thereof  in  fee 
simple,  and  that  the  defendant,  on  the  1st  day  of  May,  1860, 
evicted  him,  and  unlawfully  withheld  the  possession  thereof 
from  him,  and  directed  judgment  for  the  plaintiff. 

This  judgment  was,  in  our  opinion,  erroneous.  It  was 
evidently  the  intention  and  object  of  the  deed  of  Samuel  to 
convey  to  John  Jackson  a  life  estate  only ;  and  as  it  was  ex- 
ecuted subsequent  to  the  time  the  revised  statutes  took  effect, 
it  must  be  construed  by  the  rules  prescribed  thereby.  They 
expressly  provide  (1  R.  S.  725,  §  28)  that  "  when  a  remainder 
shall  be  limited  to  heirs,  or  heirs  of  the  body  of  a  person  to 
whom  a  life  estate  in  the  same  premises  shall  be  given,  the 
persons  who  on  the  termination  of  the  life  estate  shall  be  the 
heirs,  or  the  heirs  of  the  body  of  such  tenant  for  life,  shall  be 
entitled  to  take  as  purchasers  by  virtue  of  the  remainder  so 
limited  to  them."  This  provision  abrogates  the  rule  in  Shel- 
ley's case,  under  which  John  Jackson  would  have  held  the 
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title  in  fee  as  absolute  owner,  and  his  heirs  could  only  have 
claimed  by  inheritance  from  him.  He,  by  his  deed,  could 
only  convey  the  life  estate  held  by  him,  and  as  he  did  not  die 
till  the  5th  day  of  March,  1861,  that  estate  under  his  deed  to 
his  children,  passed  and  became  vested  in  them. 

The  question  is  then  presented,  whether  those  children 
had  any  estate  or  interest  in  the  remainder  during  the  life- 
time of  their  father,  the  tenant  for  life.  The  limitation  in 
the  deed  is  to  his  heirs,  and  by  the  provisions  above  recited 
it  is  declared  that  in  such  a  case  the  persons  who,  on  the  ter- 
mination of  the  life  estate,  shall  be  such  heirs,  shall  be  enti- 
tled to  take  as  purchasers,  by  virtue  of  the  remainder  so  limited 
to  them.  The  term  "  heirs"  is  thereby  changed  from  a  word 
of  limitation  to  one  of  purchase,  and  a  mere  descriptio  per- 
sonarum,  or  specific  designation  of  the  individuals  who,  when 
the  life  estate  determines,  shall  have  the  right  to  the  possess- 
ion and  enjoyment  of  the  property.  Until  that  event  ceasea 
there  is  or  can  be  no  person  in  existence  that  answers  to  or 
falls  within  the  description  or  class  of  persons  designated ; 
nemo  est  hares  viventis;  and  therefore  no  persons  can  stand 
in  the  relation  of  heir,  or  fall  within  the  meaning  of  that 
term,  until  the  death  of  the  tenant  for  life ;  and  upon  that 
event  the  remainder  becomes  vested  in  possession.  There  is, 
nevertheless,  by  the  very  terms  of  the  deed,  an  estate  in  re- 
mainder, created  at  the  time  of  its  delivery.  It  is,  however, 
one  in  expectancy  merely,  limited  by  the  terms  of  the  grant 
to  take  effect  or  commence  in  the  possession  at  a  future  day, 
(on  the  death  of  the  tenant  for  life,)  and  it  is  therefore  de- 
nominated a  future  estate.  Such  estates  are  said  to  be 
vested  when  there  is  a  person  in  being  who  would  have  an 
immediate  right  to  the  possession  of  the  lands  upon  the  ceas- 
ing of  the  intermediate  or  precedent  estate.  They  are  con- 
tingent, whilst  the  person  to  whom,  or  the  event  upon  which, 
they  are  limited  to  take  effect,  remains  uncertain.  (See  I  fi.  S, 
722,  §§  7,  8,  9,  10,  11,  13,  28.) 

In  the  case  under  consideration,  there  was  no  person  in  be- 
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ing  during  the  lifetime  of  John  Jackson,  as  before  stated, 
who  stood  or  could  stand  in  the  relation  or  character  of  heir 
to  him  and  consequently  no  one  who  could  be  said  to  have  an 
immediate  right  of  possession  to  the  land,  on  the  termination 
of  his  life  estate.  Until  that  event,  it  remained  unknown  and 
uncertain  what  persons  would  be  his  heirs,  and  entitled  to 
take.  The  remainder  limited  to  them  was  therefore  a  contin- 
gent future  estate.  Such  appears  to  be  the  construction  put 
on  section  28,  above  referred  to,  by  Chancellor  KENT,  in  his 
Commentaries,  vol.  4,  p.  232.  He  there,  after  quoting  the 
section,  and  saying  that  the  rule  in  Shelley's  case  was  there- 
by abolished,  says  :  "  The  abolition  of  the  rule  applies  equally 
to  deeds  and  wills,  and  in  its  practical  application  it  will,  in 
cases  where  the  rule  would  otherwise  have  applied,  change 
estates  in  fee  into  contingent  remainders."  (See  also  Camp- 
bell v.  Raicdon,  18  N.  T.  Hep.  416.) 

Assuming  then  that  the  said  children  had  such  an  estate, 
the  operation  and  effect  of  the  partition  deeds  executed  be- 
tween them  remains  to  be  considered. 

It  is  provided  by  the  revised  statutes,  (vol.  1,  p.  725,  §  25,) 
that  "  expectant  estates  are  descendible,  devisable  and  alien- 
able, in  the  same  manner  as  estates  in  possession."  In  these 
are  included  contingent  estates  in  remainder.  (Id.  p.  722, 
§§  7  to  11,  13,  before  referred  to.)  Their  contingent  estate 
in  remainder  was  therefore  alienable,  and  it  was  competent 
for  them  to  convey  the  same  as  well  as  the  estate  for  life  of 
John  Jackson,  which  had  become  vested  in  them  at  the  time 
their  deeds  were  executed,  They  were  then  of  full  age,  and 
competent  to  convey  and  enter  into  the  covenants  contained 
in  those  deeds.  Those  executed  to  Parmenus  and  Edward 
Jackson  conveyed  all  the  estate  and  iaterest  of  their  brothers 
at  that  time,  to  them,  and  the  mortgage  from  them  to  Beard 
passed  to  him  this  as  well  as  that  which  was  held,  or  to 
which  they  were  entitled,  in  their  own  right ;  and  the  plain- 
tiff, under  the  proceedings  in  foreclosure  of  that  mortgage, 

VOL.  XL.  32 


498  CASES  IN  THE  SUPREME  COURT. 

Moore  v.  Litlel. 

and  by  the  deed  of  Beard  to  him,  became  the  owner,  entitled 
to  the  same  rights.  (See  Lawrence  v.  Bayard,  7  Paige,  76.) 

All  of  those  children,  except  Fanny  Baldwin,  survived  John 
Jackson,  their  father ;  and  they,  with  Fanning  Baldwin,  the 
only  issue  of  Fanny,  on  his  death  became  and  were  his  only 
heirs  at  law,  and  their  estate,  which  had  before  been  contin- 
gent, became  vested  in  possession  and  absolute ;  and  there- 
upon the  plaintiff  became  the  owner  in  his  own  right  in  fee 
simple  of  all  the  estate  in  the  lot  in  question,  except  the  share 
(being  one-eleventh  part)  in  which  Fanny  Baldwin  until 
her  death,  had  a  contingent  estate.  That  estate  determined 
by  her  death  and  upon  the  death  of  John  Jackson,  Fanning 
Baldwin,  who  was  one  of  the  heirs  at  law,  became  vested 
with  the  title  to  that  share  in  fee  simple,  as  purchaser,  under 
the  deed  to  his  grandfather,  and  not  as  heir  at  law  to  his 
mother.  Her  covenants  do  not,  therefore,  affect  the  title. 

The  result  of  the  views  above  expressed  is  that  the  plain- 
tiff was  entitled  to  recover  ten-eleventh  equal  parts  of  the  lot 
in  question,  being  the  shares  of  the  surviving  children  of  John 
Jackson,  but  that  he  had  no  right  to  the  share  of  Fanning 
Baldwin  (the  other  eleventh)  which  had  become  vested  in 
him  before  the  defendant  entered  into  the  possession  of  the 
premises,  and  which  was  then  and  has  continued  to  be,  out- 
standing. 

The  judgment,  as  to  that,  is  therefore  erroneous,  and  must 
for  that  reason  be  reversed  ;  and  a  new  trial  is  ordered,  costs 
to  abide  the  event. 

[OBAHOB  GENERAL  TBBX,  September  14, 1863.  Brown,  Sentgham  and  lott, 
Justices.] 
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In  the  matter  of -the  WORLD'S  SAFE  INSURANCE  COMPANY. 

A  certificate  of  persons  appointed  by  the  comptroller,  under  the  general  in- 
surance act  of  1863,  to  examine  into  the  affairs  of  a  company  about  to  be 
organized,  stating  that  the  company  has  its  capital  in  cash  and  bonds  and 
mortgages,  "  as  appears  to  our  satisfaction  by  the  evidence  of  the  fact 
produced  to  us,"  is  insufficient. 

The  commissioners  must  certify  that  the  bonds  and  mortgages  possessed  by 
the  company  as  capital  are  such  as  are  required  by  the  eighth  section  of 
the  act. 

The  statute  vests  in  the  supreme  court  very  full  authority  as  to  insurance 
companies ;  and  it  is  the  plain  duty  of  the  court  to  see  that  the  law  intended 
for  the  protection  of  the  public,  is  substantially  complied  with.  P'er 
PECKUAM,  J. 

If  the  funds  of  a  company  substantially  equal  the  amount  of  the  capital, 
either  id  cash  or  in  the  kind  of  securities  pointed  out  in  the  eighth  section 
of  the  statute,  it  should  be  allowed  to  continue  its  business,  so  far  as  re- 
spects the  question  of  the  sufficiency  of  its  funds.  If  they  substantially 
fall  short,  the  company  should  be  dissolved.  This  is  not  a  question  of 
discretion. 

Public  policy  demands  that  the  provisions  of  the  statute,  for  the  safety  of  the 
assured,  prohibiting  a  company  from  doing  business  until  it  is  certified  that 
the  capital  has  been  paid  in,  either  in  money  or  in  such  stocks  and  bonds 
and  mortgages  as  are  required  by  the  eighth  section,  should  be  enforced 
with  sternness  and  rigor.  Per  PECKHAM,  J. 

If  mortgages  constitute  a  part  of  the  capital  they  must  satisfy,  in  substance, 
the  demands  of  the  law,  and  be  first  liens  on  lands  worth  at  least  fifty  per 
cent  more  than  the  amount  mentioned  therein,  irrespective  of  farm 
buildings. 

It  is  enough,  however,  to  prevent  the  dissolution  of  a  company,  within  the 
spirit  of  the  act,  if  the  assets  are  sufficient  at  the  time  of  the  hearing  before 
the  referee,  though  insufficient  at  the  time  when  the  application  for  a  dis- 
solution was  presented. 

Where  the  assets  of  a  company  which  should  have  a  capital  of  $100,000  in 
money,  or  in  bonds  and  mortgages  upon  real  estate  worth  $150,000,  con- 
sisted only  of  mortgages  on  lands  worth  in  the  aggregate  $125,000,  a  por- 
tion being  wild  lands ;  and  it  had  never  been  certified  by  the  commissioners 
appointed  by  the  comptroller  that  its  capital  had  been  paid  in ;  and  the 
company  had  no  substantial  bona  fide  directory,  as  required  by  law,  but  its 
business  was  conducted  in  a  loose,  irresponsible  and  unsatisfactory  manner ; 
its  securities  being  withdrawn,  and  changed,  at  the  pleasure  of  those  who 
assigned  them ;  and  the  names  of  its  stockholders  were  not  known  ;  Held 
that  the  company  should  be  dissolved,  because  of  the  insufficiency  of  its 
assets,  and  because  the  interests  of  the  public  so  required.  GOULD,  J. 
dissented. 
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THIS  was  an  appeal  from  an  order  made  at  a  special  term,  re- 
fusing to  dissolve  this  company  and  distribute  its  effects. 
There  had  been  an  investigation  on  behalf  of  the  state,  into  the 
affairs  of  the  company,  under  section  24  of  the  act  of  June  25, 
1853,  to  provide  for  the  incorporation  of  fire  insurance  compa- 
nies. (Laws  of  1853,  p.  917.)  The  superintendent  who  made 
the  investigation  was  of  opinion  that  the  assets  of  the  company 
were  insufficient  to  justify  its  continuance  in  business.  That 
fact  being  communicated  to  the  attorney  general,  that  officer 
procured  an  order  from  this  court  for  the  company  to  show 
cause  why  its  business  should  not  be  closed.  Under  that 
order  the  proceedings  were  had  before  a  referee,  which  were 
now  before  this  court  for  review. 

It  appeared  in  evidence  that  upon  the  organization  of  the 
company  three  persons  were  appointed  by  the  comptroller  to 
make  an  examination,  two  of  whom  certified,  under  oath, 
that  the  capital  of  said  company,  $100,000,  had  been  paid 
in  "in  cash  and  bond  and  mortgage,  as  appears  to  our  satis- 
faction by  the  evidence  of  the  fact  produced  to  us."  The 
special  term  having  refused  to  dissolve  the  company,  upon 
the  coming  in  of  the  report  of  the  referee,  the  attorney  gen- 
eral appealed  from  the  decision. 

Henry  Smith,  for  the  appellant. 
W.  A.  Beach,  for  the  respondent. 

PECKHAM,  J.  It  will  be  observed  that  the  certificate  given 
oy  the  persons  appointed  by  the  comptroller  wholly  fails  to 
comply  with  the  statute.  It  does  not  state  the  amount  of 
money  paid  in,  or  that  the  bonds  and  mortgages  were  such 
as  were  required  by  the  eighth  section  of  the  insurance  act, 
of  1853.  The  certificate  might  be  true,  and  yet  the  require- 
ment of  that  section  of  the  statute  be  in  no  manner  complied 
with.  The  eighth  section  of  the  act  required  that  the  bonds 
and  mortgages  should  be  secured  upon  unincumbered  real 
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estate  within  the  state  of  New  York,  worth  fifty  per  cent 
more  than  the  sum  loaned,  exclusive  of  farm  buildings.  In 
other  words,  worth  fifty  per  cent  more  than  the  amount  of 
the  security  by  bond  and  mortgage.  There  is  no  intimation 
in  the  certificate  that  the  mortgages  were  of  that  character. 
The  act  expressly  requires  these  commissioners  to  certify  that 
the  bonds  and  mortgages  possessed  by  the  company  as  capital 
are  such  "as  are  required  by  the  eighth  section  of  this  act." 
They  simply  certified  that  the  company  had  its  capital  in 
cash  and  bonds  and  mortgages  "as  appears  to  our  satisfac- 
tion." What  kind  of  bonds  and  mortgages?  They  do 
not  say. 

(After  discussing  the  facts,  the  judge  proceeded  as  follows :) 
The  circumstances  already  alluded  to,  touching  the  organ- 
ization of  this  company  tend  to  awaken  suspicion  as  to  its 
character.  The  statute  under  which  this  court  is  now  acting, 
'authorizes  it  to  dissolve  this  company,  if  it  shall  appear  to 
the  satisfaction  of  the  court  that  the  funds  of  the  company 
are  not  sufficient  to  justify  its  continuance  in  business  or  that 
the  interests  of  the  public  so  require.  (§  24.)  This  statute 
vests  in  this  court  very  full  authority  as  to  such  companies. 
Its  plain  duty  is  to  see  that  the  law  intended  for  the  protection 
of  the  public  is  substantially  complied  with. 

When  should  this  court  be  satisfied  that  the  funds  of  the 
company  are  insufficient  to  justify  its  continuance  in  business  ? 
The  answer,  in  my  judgment,  is  clear  and  plain,  and  is  found 
in  the  provisions  of  the  eighth  section  of  the  statute.  What 
authorizes  it  to  commence  business  authorizes  it  to  continue. 
If  its  funds  substantially  equal  the  amount  of  its  capital, 
either  in  cash  or  in  the  kind  of  securities  pointed  out  by  that 
section,  it  should  continue,  so  far  as  respects  the  question  of 
the  sufficiency  of  its  funds.  If  they  substantially  fall  short, 
the  company  should  be  dissolved.  This  is  not  a  question  of 
discretion,  but  of  clear  law.  The  eighth  section  seems  to 
contemplate  that  the  capital  should  first  be  paid  in  in  cash, 
and  that  it  might  afterwards  be  loaned  on  the  securities 
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therein  specified.  But  the  tenth  section  allows  a  company 
to  organize  and  issue  policies  on  its  being  certified  that  the 
capital  has  been  paid  in,  either  in  money,  "or  in  such  stocks 
and  bonds  and  mortgages  as  are  required  by  the  eighth  sec- 
tion of  this  act."  Such  a  certificate  this  company  never  ob- 
tained. The  company,  then,  to  go  on,  must  substantially 
have  its  capital  in  money,  or  in  the  stocks  and  bonds  and 
mortgages  of  the  character  just  specified. 

It  would  be  absurd  to  say  that  a  company  could  not  or- 
ganize without  the  bonds  and  mortgages  on  unincumbered 
real  estate  worth  fifty  per  cent  more  than  the  mortgages,  but 
if  it  should  once  get  under  way  by  a  certificate  a  week  old, 
however  false,  it  might  then  go  on  though  the  land  mortgaged 
were  incumbered,  or  not  worth  the  face  of  the  mortgages. 
The  statute  intended  that  the  capital  should  be  secured,  so 
that  creditors  and  claimants  should  get  their  pay  when  they 
called  for  it ;  and  it  intended  to  give  that  security  by  having 
the  mortgages  on  unincumbered  lands  worth  fifty  per  cent 
more  than  the  mortgages. 

The  legislature  knew,  as  every  one  knows,  that  if  lands  are 
sold  at  a  forced  sale,  it  is  not  at  all  unusual  that  they  fail  to 
realize  two-thirds  of  their  value.  It  is  urged  that  there  is 
difficulty  in  obtaining  such  mortgages  as  the  statute  requires. 
Then  go  to  the  legislature  for  a  change  of  the  law,  not  ask 
the  courts  to  repeal  the  statute  by  construction.  The  statute 
as  to  banking  requires  land  of  double  the  value  for  which  it 
is  mortgaged,  and  we  know  how  often  those  mortgages  have 
proved  deficient  when  banks  have  failed ;  no  business  man 
would  ordinarily  loan  his  money  upon  less  security  than  this 
statute  requires.  The  law,  as  it  stands,  is  exceedingly  loose 
in  allowing  companies  to  organize  at  all  by  putting  in  bonds 
arid  mortgages  as  cash.  The  permission  is  calculated  to  fa- 
cilitate frauds.  If  the  company  had  the  cash,  it  could  invest 
far  more  safely,  and  ordinarily  would  do  so.  It  is  no  answer 
to  say  that,  if  the  court  is  not  satisfied  that  the  funds  are  in- 
sufficient, the  company  should  not  be  dissolved,  and  that  the 
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court  may  be  satisfied  with  such  evidence  as  it  thinks  proper. 
This  would  afford  no  safe  rule  whatever.  One  person  may  be 
satisfied  that  bonds  and  mortgages  worth  $10,000  are  suffi- 

O      O  1 

cient  to  authorize  a  company  to  go  on  when  its  capital  is 
$100,000 ;  that  solvency  is  all  that  is  required,  and  in  the 
early  days  of  a  company  it  can  owe  but  little,  in  the  ordinary 
course  of  events ;  that  such  a  business  is  usually  successful, 
and  money  will  be  earned  to  meet  its  liabilities.  This  is  spe- 
cious and  plausible ;  but  the  statute  says  it  shall  not  do  busi- 
ness at  all,  unless  its  whole  capital  is  paid  in  in  cash  or  in 
certain  prescribed  securities.  And  all  know  how  frequently 
insurance  companies  have  failed  and  how  often  the  insured 
have  been  defrauded.  Public  policy,  in  my  opinion,  demands 
that  these  provisions  for  the  safety  of  the  insured  should  be 
enforced  with  sternness  and  rigor.  I  am  not  disposed  to  relax 
them  in  any  degree.  The  mortgages  must  not  be  good  to 
"  our  satisfaction,"  but  they  must  satisfy  in  substance  the 
demands  of  the  law  ;  be  first  liens  on  land  worth  at  least  fifty 
per  cent  more  than  the  mortgages,  irrespective  of  farm  build- 
ings. Parties  under  such  organizations  are  shielded  from  all 
personal  liability.  They  may  incur  liabilities  without  limit, 
and  hazard  nothing  in  the  experiment  but  the  assets  put  in 
the  company.  Those  assets  should  substantially  meet  the 
requirements  of  the  law,  or  the  company  should  be  dissolved. 

I  think  it  is  enough  however  to  prevent  a  dissolution,  within 
the  spirit  of  this  act,  if  the  assets  are  sufficient  at  the  time  of 
the  hearing  before  the  referee,  instead  of  the  time  when  the 
application  was  presented.  The  object  is  security  to  the 
creditors  of  the  company,  not  its  punishment  for  past  offenses. 

The  literal  language  of  the  act  allows  the  construction 
claimed  by  the  appellant,  that  the  referee  is  "  to  inquire  into 
and  report  upon  the  facts  stated  therein  ;"  that  is,  in  the  ap- 
plication of  the  attorney  general.  But  the  prior  part  of  the 
same  section  says,  in  case  it  shall  appear  "  that  the  assets  of 
said  company  are  not  sufficient,"  &c.  it  shall  be  dissolved, 
and  in  another  part  the  comptroller,  though  he  finds  the 
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assets  deficient,  may  require  the  deficiency  to  be  supplied 
within  a  given  time,  or  other  consequences  will  follow.  These 
provisions,  in  connection  with  the  general  policy  of  the  law? 
indicate  that  the  safety  of  the  creditors  though  secured  at  the 
time  -of  the  hearing  was  all  that  was  desired. 

Tested  by  these  rules,  how  stood  the  company  at  the  hear- 
ing? The  referee  finds  in  general  terms,  that  in  his  "opinion 
the  aggregate  amount  of  the  mortgages,  to  wit,  $169,000,  is 
secured  upon  property  of  sufficient  value  to  make  such  mort- 
gages in  the  aggregate  ample  security  for  at  least  the  amount 
of  the  capital  stock  of  the  company."  By  this  is  not  meant 
that  each  mortgage  is  upon  property  of  sufficient  value  to 
constitute  it  in  itself  a  valid  security  for  the  whole  amount 
of  such  mortgage.  That  in  some  instances  it  is  worth  much 
more,  and  in  others  much  less  than  the  mortgage.  That  in 
cases  where  the  land  is  worth  less,  he  has  only  allowed  the 
mortgage  to  the  value  of  the  land.  He  estimates  the  aggre- 
gate value  of  the  property  covered  by  the  Andrews  mortgages, 
put  in  and  received  at  $46,000,  at  not  to  exceed  $27,000. 
This  includes  a  mortgage  for  $600  upon  property  held  ad- 
versely to  the  mortgage  and  the  title  to  which  is  in  dispute, 
and  the  referee  does  not  decide  as  to  its  validity.  By  the 
Cutler  mortgage,  put  in  and  taken  by  the  company  at  $38,350, 
at  not  to  exceed  $30,000.  Of  these  he  says  mortgages  to  the 
amount  of  $15,525  are  each  upon  property  of  much  greater 
value  than  the  mortgages  respectively.  But  two  of  these, 
amounting  to  $6250,  are  subject  to  prior  incumbrances, 
though  he  says  the  property  was  proved  to  be  worth  more 
than  double  the  amount  of  the  prior  incumbrance  added  to 
the  company's  mortgage.  By  the  Buck  mortgages,  irrespec- 
tive of  those  upon  the  10,808  acres  of  wild  land,  not  to  exceed 
-$28,000.  But  I  have  already  shown  that  the  company 
liad  ao  pretense  of  title  to  any  of  the  Buck  mortgages  except 
the  three  mortgages  severally  given  by  Weed,  Sherman  and 
Witherill  for  $13,109,  Nos.  12,  13  and  14;  twelve  given  for 
.$11,500,  which  from  the  average  of  the  evidence  is  not  worth 
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one-third  of  itfe  face,  but  is  secured  by  a  collateral  mortgage 
for  $4000,  and  No.  13  for  $1000,  and  No.  14  for  $600. 
These  then  are  all  the  assets  of  this  company — mortgages  on 
lands  worth  in  the  aggregate  $67,000,  assuming  the  three 
Buck  mortgages  to  be  worth  $10,000,  as  follows  : 

Andrews  $27,000,     Cutler  $30,00,     Buck  $10,000. 
These  are  all  the  assets  of  a  company  that  should  have  a  cap- 
ital of  $100,000  in   money,  or  if  in  bonds  and  mortgages, 
they  should  be  upon  real  estate  worth  $150,000. 

But  waiving  this  question  of  title,  assume  that  the  com- 
pany owns  all  of  the  Buck  mortgages,  the  referee  then  finds,  in 
addition,  that  the  Essex  wild  lands,  10,808  acres,  mortgaged 
to  the  company,  were  worth,  from  the  average  estimate  of  the 
witnesses,  $40,000,  making  the  gross  amount  in  value  of  the 
lands  mortgaged  to  the  company,  $125,000.  These  are  the 
same  mortgages,  it  is  claimed,  which  constituted  the  capital 
stock  of  the  company. 

Upon  the  finding  of  the  referee,  therefore,  upon  the  bonds 
and  mortgages  alone,  and  I  may  add  on  the  most  favorable 
view  for  the  company,  the  lands  mortgaged  are  deficient  in 
the  sum  of  $25,000. 

But  it  is  no  safe  or  reliable  rule  for  a  referee  simply  to  take 
something  like  an  average  of  valuations  given  by  the  respec- 
tive witnesses,  as  he  says  he  did.  He  should  look  at  facts, 
important  controlling  facts.  They  are  in  this  case.  These 
10,000  acres  of  wild  lands  were  purchased  by  Mr.  Buck, 
as  he  testifies,  at  auction,  at  tax  sales,  at  25  cents  per  acre, 
on  an  average.  (He  bought  most  of  his  other  mortgaged 
lands  at  tax  sales.)  They  are  claimed  to  be  valuable  chiefly 
for  their  timber,  and  have  been  lumbered  upon  since  their 
purchase.  It  would  seem  that  the  former  owners  could  do  no 
better  with  them  than  to  allow  them  to  be  sold  at  this  average 
price.  Is  there  the  slightest  pretense  that  they  would  sell 
now  in  market  for  more  than  their  original  cost  ?  Why  should 
they  bring  more  ?  The  lumber  having  been  cut  off  to  some 
extent,  they  have  become  less  valuable  since  their  purchase. 
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Could  a  sane  capitalist  in  the  state  be  found  who  would  loan 
$5000  on  those  8000  acres  of  wild  lands  ?  I  do  not  believe 
it ;  nor  do  I  believe  that  they  would  now  bring  more  than 
their  original  cost,  if  put  into  the  market ;  not  a  single  fact 
or  reason  can  be  given  why  they  should.  It  is  worse,  than 
idle  then,  in  my  judgment,  to  speak  of  them  as  worth  $40,000. 
It  may  be  that  mortgages  upon  such  wild  lands  may  be  taken 
by  a  company — though  the  statute  speaks  evidently  of  "farm" 
lands — estimating  their  value  irrespective  of  "  farm  build- 
ings." Had  the  attention  of  the  legislature  been  called  to  the 
subject,  they  would  doubtless  have  been  expressly  excluded. 

Many  if  not  most  of  the  other  Buck  mortgages  will  bear 
but  little  better  scrutiny.  When  persons  differ  so  much  in 
their  estimate  of  the  value  of  lands,  it  is  well  to  inquire  as  to 
the  price  they  brought  on  the  last  sale  in  public  open  market. 
It  is  also  clear  to  my  mind  that  the  property  in  the  Cutler 
and  in  the  Andrews  mortgages  has  been  over  estimated  by 
the  referee.  He  seems  to  have  lost  sight  of  the  old  maxim, 
that  witnesses  should  be  weighed,  not  numbered. 

This  company  advertised  in  the  public  papers  that  their 
securities  were  upon  lands  in  Albany,  Rensselaer  and  Sara- 
toga. They  said  nothing  of  any  lands  in  Essex  county. 
They  did  not  alarm  the  public  as  to  their  solvency  by  saying 
that  a  large  proportion  of  their  securities  was  upon  wild  lands 
in  that  county,  which  the  owners  had  allowed  to  be  sold  for 
the  taxes  upon  them. 

But  it  is  urged  and  so  reported  by  the  referee,  that  the 
company  has  $10,000  in  cash  of  assets  in  addition  to  its  bonds 
and  mortgages.  The  evidence  warrants  no  such  conclusion. 
There  is  no  pretense  that  it  was  paid  in  by  either  of  the  parties 
upon  their  subscription  for  stock.  Neither  of  the  persons  said 
to  have  paid  it  would  swear  it  was  so  paid ;  nor  did  the  sec- 
retary pretend  it  was  so  paid.  It  is  entirely  clear  it  was  not 
so  paid.  It  was  not  a  gift  to  the  company ;  no  witness  has 
pretended  or  intimated  it  was  a  gift.  It  was  then  no  part  of 
the  capital ;  it  was  not  a  gift ;  it  was  not  paid  on  any  demand 
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claimed  by  the  company ;  but  it  clearly  was  a  simple  loan  to 
the  company  ;  under  the  proof  it  could  be  nothing  else.  It 
was  simply  an  advance  to  the  corporation  "  to  be  paid  out  of 
the  incoming  business  of  the  company,"  to  use  the  language 
of  Mr.  Andrews,  one  of  the  parties  advancing.  Without  ow- 
ing the  company  any  thing,  they  let  it  have  some  money. 
The  law  implies  a  promise  to  repay  it.  In  the  report  by  the 
company  made  to  the  superintendent,  soon  after  its  organiza- 
tion, and  sworn  to  by  its  secretary,  (Mr.  Kennedy,)  and  by 
its  president,  no  allusion  is  made  to  any  such  assets.  The 
assets  consist,  by  that  report,  of  bonds  and  mortgages  only. 

This  fund  then  forms  no  security  whatever  to  the  creditors 
of  this  institution.  If  paid  back  or  withdrawn,  neither  the 
company  or-  its  creditors  have  any  right  or  remedy  in  regard 
to  it.  It  is  a  mere  delusion  to  call  such  money  assets  of  the 
company.  Should  the  company  fail  this  money  would  of 
course  never  be  found  by  its  creditors.  Again ;  when  we 
look  for  this  money,  like  the  mortgages,  it  is  largely  deficient. 
Andrews,  their  secretary,  testifies  how  it  was  paid  in.  He 
says  it  reached  the  company  by  being  placed  part  of  it  to  the 
credit  of  the  treasurer ;  6190  odd  dollars  were  deposited  in 
the  Bank  of  Troy  to  the  credit  of  the  company,  John  Cutler, 
treasurer.  The  balance  consisted  of  notes  left  with  the  bank 
for  collection,  the  proceeds  of  which  were  placed  to  the  credit 
of  the  company  when  collected ;  all  of  the  paper  is  not  due 
yet — cannot  state  what  portion  is  collected. 

This  testimony  was  given  on  the  llth  of  May,  1860;  some 
of  the  notes  therefore  must  have  had  four  months  to  run, 
when  this  company  was  organized  if  they  then  had  any  exist- 
ence ;  as  to  their  value  there  is  no  evidence. 

It  is  entirely  clear,  then,  to  my  mind,  that  the  assets  of 
this  company,  either  at  its  organization  or  at  the  hearing  be- 
fore the  referee,  were  entirely  insufficient  to  justify  its  com- 
mencement or  its  continuance  in  business.  At  no  time  has  its 
capital  been  paid  in,  either  in  cash  or  in  bonds  and  mort- 
gages substantially  of  the  character  required  by  law.  It  has 
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never  been  so  certified  by  the  commissioners  appointed  by  the 
comptroller.  It  has  not  been  so  found  by  the  referee.  His 
findings,  erroneous  as  they  are,  in  some  most  important  par- 
ticulars, leave  a  large  deficiency.  It  does  not  appear,  either 
from  the  proof  or  the  findings,  that  a  single  mortgage  of  this 
company  is  in  compliance  with  the  law. 

It  seems  to  have  no  substantial  bona  fide  directory,  as 
required  by  law ;  but  its  business  is  conducted  in  a  loose, 
irresponsible  and  unsatisfactory  manner.  It  has  actually 
lost,  by  the  very  favorable  finding  of  the  referee  as  to  value, 
in  its  two  purchases  of  bonds  and  mortgages  of  Andrews  and 
Cutler,  $26,850 ;  having  taken  them  at  $84,350,  when  their 
value  is  found  to  be  only  $57,000 ;  and  that  estimate,  in  my 
opinion,  is  far  above  their  real  value. 

Its  securities  seem  to  be  withdrawn,  and  to  be  changed,  at 
the  pleasure  of  those  who  assigned  them. 

There  is  no  entry,  whatever,  on  its  books,  as  to  this  $10,000 
alleged  to  have  been  advanced  to  the  company.  It  had  sus- 
tained a  small  loss  of  three  hundred  and  odd  dollars,  and  yet 
paid  that  small  sum  by  "  note."  Who  its  stockholders  are 
is  not  known. 

If  the  requirements  of  the  law  are  not  to  be  regarded  as  a 
farce,  this  company  should  be  dissolved,  because  of  the  insuf- 
ficiency of  its  assets,  and  because  "  the  interests  of  the  public 
so  require." 

HOGEBOOM,  J.  concurred  in  the  result. 
GOULD,  J.  dissented. 

ALBANY  GENERAL  TEEM,  May  6,  1861.  Gould  Hogeboom  and  Peekham, 
Justices.] 
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On  the  21st  of  December,  1833,  C.  executed  to  J.  a  bond  and  mortgage  for 
$1200.  On  the  23d  of  April,  1841,  L.  became  the  assignee  of  the  mortgage. 
On  the  5th  of  September,  1851,  C.  commenced  an  action  against  L.  to  can- 
cel and  satisfy  the  mortgage,  on  the  ground  of  its  being  paid.  L.  denied 
payment,  and  alleged  a  large  sum  to  be  due.  The  cause  was  referred  to 
three  referees,  who  found  the  mortgage  was  not  paid,  but  that  there  was 
due  thereon  $2754.88,  and  that  the  complaint  in  that  suit  should  be  dis- 
missed. It  was  dismissed  accordingly.  The  mortgage  having  been  as- 
signed to  the  plaintiff,  he,  in  1853,  commenced  this  suit,  to  foreclose  the 
same.  The  defendant  set  up  the  defense  of  payment.  Held  that  the  judg- 
ment in  the  former  suit  only  adjudged  that  something  was  due ;  not  the 
amount  actually  due  ;  and  that  it  was  not  conclusive  as  to  the  amount  to 
be  adjudged  due  upon  the  mortgage,  in  the  present  suit. 

ON  the  21st  of  December,  1833,  the  defendant,  Consalus, 
executed  to  one  Jenne,  a  bond  and  mortgage  for  $1200. 
On  the  23d  of  April,  1841,  A.  L.  Linn  became  assignee  and 
owner  of  that  mortgage.  On  the  5th  of  September,  1851, 
Consalus  commenced  an  action  against  Linn,  to  cancel  and 
satisfy  that  mortgage,  on  the  alleged  ground  of  its  being  paid. 
The  defendant  denied  payment,  and  alleged  a  large  amount 
to  be  due.  The  cause  was  referred  for  hearing  to  three 
referees,  and  much  testimony  taken  on  both  sides  on  the 
question  of  payment.  The  referees  found  the  mortgage  not 
paid,  and  that  there  was  due  thereon,  on  the  19th  of  January, 
1853,  the  date  of  their  report,  the  sum  of  $2754.88 ;  and  as 
matter  of  law,  they  found  that  the  complaint  filed  in  that 
case  should  be  dismissed  with  costs.  It  was  dismissed  ac- 
cordingly, and  judgment  was  in  that  manner  perfected.  On 
the  24th  of  January,  1853,  this  mortgage  was  assigned  to 
this  plaintiff,  and  on  the  23d  day  of  February,  1853, 
this  suit  was  commenced  to  foreclose  the  same.  The  de- 
fendant set  up  payment.  The  case  was  referred  to  a  sole 
referee,  (Gardner  Stow,  Esq.)  for  hearing,  who,  after  hearing 
the  proofs  of  the  parties,  reported  that  there  was  six  cents 
due  on  the  mortgage.  From  that  finding  and  the  judgment 
thereon,  the  plaintiff  appealed  to  this  court.  It  was  insisted 
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by  the  plaintiff,  before  the  referee,  that  the  suit  of  Consalus 
against  Linn,  absolutely  adjudged  the  amount  due  on  the 
mortgage,  and  that  it  was  not  an  open  question  between  these 
parties.  The  referee  ouerruled  the  position  in  that  form,  but 
held  the  judgment  in  that  suit  conclusive  only  as  to  the  fact 
that  something,  a  nominal  sum,  was  due  ;  that  the  mortgage 
was  not  absolutely  satisfied ;  but  that  it  was  no  evidence 
whatever  of  the  amount  due.  Upon  the  evidence  in  the  case 
he  concluded  that  the  mortgage  had  in  fact  been  paid,  but 
he  so  far  yielded  to  the  force  of  the  judgment  in  the  former 
case,  as  to  find  a  nominal  sum  of  six  cents  due  the  plaintiff. 

W.  A.  Beach,  for  the  appellant. 
E.  F.  Bullard,  for  the  respondent. 

By  the  Court,  PECKHAM,  J.  The  only  question  of  any 
moment  presented  in  this  case  is  as  to  the  effect  of  the  former 
judgment;  whether  it  adjudged  and  declared  the  amount 
•due,  or  only  that  something  was  due ;  or  that  the  mortgage 
was  not  satisfied  and  paid.  If  the  latter  only,  then  the  find- 
ing of  the  referee  was  right.  It  is  true  that  the  state  of  the 
accounts  between  the  parties  was  examined,  thoroughly  ex- 
amined, in  the  first  suit.  That  was  deemed  necessary,  prob- 
ably, to  ascertain  whether  any  thing  was  due.  It  is  always 
necessary  to  a  certain  extent  in  such  cases.  Here  the  question 
may  well  have  been  so  close  in  the  judgment  of  counsel,  as  to 
render  that  course  indispensable.  But  the  question  is  what 
was  necessarily  adjudged  in  that  suit.  That  suit  was  not  to 
redeem.  The  complaint  contained  no  offer  to  pay  what  should 
be  found  due,  if  any  thing ;  nor  did  the  answer  ask  any  judg- 
ment or  decree  for  the  payment  of  the  amount  due.  In  such 
case  the  court  of  errors  held  that  the  bill  should  be  dismissed, 
if  its  allegations  were  not  sustained.  (Beekman  v.  Frost,  18 
John.  544,  561.)  To  enable  the  defendant  in  the  first  suit  to 
succeed,  and  obtain  the  precise  judgment  he  did  obtain,  it 
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was  only  necessary  for  Linn  to  establish  that  the  mortgage 
was  not  fully  paid.  The  extent  of  the  deficiency  in  payment 
was  not  material ;  so  that  if  the  plaintiff  had  proved  that  all 
was  paid  but  ten  dollars,  the  defendant  in  that  suit  might 
have  rested,  without  any  proof,  with  entire  safety.  The 
judgment  would  have  been  the  same.  This  is  the  plain  state 
of  the  pleadings  in  that  suit,  and  the  judgment  a  proper  con- 
sequence from  the  facts,  with  such  pleadings.  It  seems  to 
me  entirely  clear,  then,  that  the  former  suit  only  adjudged 
that  something  was  due,  not  the  amount  actually  due.  I  am 
not  prepared  to  say  that  the  pleadings  might  not  have  been 
amended  so  as  to  have  had  a  judgment  in  that  case  for  the 
amount  due,  or  so  as  to  have  allowed  the  plaintiff  there  to 
have  the  mortgage  satisfied  on  the  payment  of  the  amount 
reported  and  adjudged  to  be  due.  But  as  the  case  stood,  the 
amount  was  not  adjudged,  but  only  the  point  that  something 
was  due  on  the  mortgage.  On  such  pleadings,  (and  their 
interpretation  seems  to  have  been  agreed  upon  and  coincided 
in  by  both  parties,)  it  would  have  been  fruitless  for  the  plain- 
tiff to  have  carried  up  the  question,  had  he  been  dissatisfied 
with  the  amount  found  due  by  the  referees.  Had  he  suc- 
ceeded in  showing  it  to  have  been  $2700  too  high,  the  judg- 
ment would  not  have  been  set  aside,  so  long  as  any  thing 
remained  due. 

This  view  is  not  changed  by  the  stipulation  of  the  parties 
in  the  first  suit.  It  was  a  suit  in  equity,  the  purpose  of  that 
suit  was  plain,  viz:  to  have  the  mortgage  declared  and 
decreed  satisfied.  All  the  evidence  introduced  to  show  an 
amount  still  unpaid  was  pertinent  and  admissible  to  the  issue 
presented  by  the  pleadings.  The  stipulation  then  was  un- 
necessary to  allow  its  admission.  So  far  as  respects  this 
mortgage,  I  do  not  perceive  that  the  stipulation  had  any  effect 
whatever.  It  did  not  change  the  pleadings  nor  the  purpose 
of  the  suit.  It  did  not  agree  that  judgment  should  be  en- 
tered for  the  amount  that  should  be  found  due  by  the  referees, 
nor  that  the  referees  should  report  the  amount  due. 
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The  doetrine  of  res  adjudicata  cannot  extend  beyond  the 
judgment  in  the  former  case,  and  the  facts  necessarily  found 
in  rendering  that  judgment.  If  I  am  correct  in  my  reasoning, 
the  amount  due  was  not  necessarily  found,  and  hence  that 
fact  was  not  adjudged.  (See  Smith's  Lead.  Cas.  668,  676.) 

I  have  examined  the  evidence  in  this  case  also,  and  am  free 
to  say,  that  I  have  great  doubt  whether  I  should  have  come 
to  the  same  conclusion  with  the  referee,  as  to  the  facts.  But 
there  is  some  evidence  to  sustain  his  finding ;  and  in  a  good 
degree  the  questions  of  fact  as  to  the  account  turn  upon  the 
credibility  of  witnesses ;  and  as  to  their  credibility,  the  find- 
ing is  conclusive,  at  least  in  a  case  like  this. 

The  former  suit  cannot  in  any  view  affect  Hall,  whatever 
his  character,  more  than  it  did  the  principal  litigant,  Consa- 
lus.  I  find  no  error  in  the  proceedings  before  the  referee,  and 
the  judgment  on  his  report  should  be  affirmed,  with  costs. 

[ALBANY  GENERAL  TERM.  May  6,  1861.  Gould,  Wright  and  Peckham, 
Justices.] 
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A  promise,  by  one  person,  having  no  other  inducement  or  consideration  than 
the  naked  promise  of  another  to  do  in  a  few  days  what  he  is,  in  law,  bound 
to  do  instanter,  is  —  considered  as  an  agreement  —  simply  a  nudwn  pactum  ex 
quo  non  oritur  actio. 

So  held  where  F.  being  sued  by  B.  for  rent,  promised  to  pay  the  amount  ac- 
tually due  in  a  few  days,  if  B.  would  discontinue  the  suit;  whereupon  B. 
promised  to  discontinue  it. 

Held,  also,  that  no  action  on  the  case  would  lie  against  B.  for  fraud,  upon  his 
failure  to  perform  his  promise  to  discontinue  the  suit,  and  going  on  with 
the  suit  and  recovering  judgment  therein. 

Held,  further,  that  F.'s  remedy  was  by  a  direct  action  to  set  aside  the  judg- 
ment, on  the  ground  that  it  was  fraudulently  obtained.  That  he  could  not 
pay  the  judgment  and  then  sue,  and  recover  the  damages  occasioned  by 
the  fraud;  inasmuch  as  that  would  involve  the  necessity  of  inquiring  col- 
laterally, into  the  fairness  and  validity  of  the  former  judgment. 
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An  action  upon  a  promise  to  discontinue  a  suit,  is  to  be  deemed  an  action  on 
a  contract  of  which  a  justice  has  jurisdiction ;  notwithstanding  an  averment 
in  the  complaint  that  the  defendant  falsely  and  fraudulently  promised  the 
plaintiff  that  he  would  discontinue  the  action. 

Previous  to  the  amendment  of  section  53  of  the  code,  in  1862,  justices  of  the 
peace  had  not  jurisdiction  of  actions  on  the  case  for  fraud  in  obtaining  a 
judgment. 

A  PPEAL  from  a  judgment  of  the  county  court  of  Saratoga 
jL-L  county,  reversing  the  judgment  of  a  justice  of  the  peace. 
The  action  was  brought  to  recover  damages  for  the  fraud  and 
deceit  of  the  defendant,  whereby  the  plaintiff  had  been  pre- 
vented from  interposing  a  defense  to  an  action  pending  before 
a  justice  of  the  peace.  The  facts  as  disclosed  on  the  trial, 
and  found  by  the  justice,  were  as  follows :  That,  in  the  month 
of  February,  1859,  Samuel  Gibbs,  and  Dolly  Bullard,  wife  of 
the  defendant,  were  the  owners  of  a  house  and  lot  in  the  village 
of  Saratoga  Springs ;  that  in  that  month,  the  defendant,  as 
agent  of  the  owners,  rented  the  house  to  the  plaintiff,  at  three 
dollars  per  month,  until  the  first  of  May  then  following.  That 
about  the  last  mentioned  day,  there  was  a  conversation  between 
the  plaintiff  and  defendant,  in  which  the  defendant  asked 
the  plaintiff  to  take  the  house  for  the  following  year,  which 
the  plaintiff  expressly  declined  to  do,  saying  that  he  would 
pay  for  the  house  for  the  time  t^at  he  occupied  it,  but  no 
longer.  That  the  plaintiff  continued  to  occupy  the  house, 
and  about  the  21st  of  October,  1859,  the  defendant  obtained 
a  summons  from  a  justice,  in  favor  of  Samuel  Gibbs,  Dolly 
Bullard  and  himself,  as  husband  of  the  last  named  party, 
against  the  plaintiff,  which  summons  was  returnable  on  the 
27th  of  the  same  month  ;  that  on  the  return  day  of  said  sum- 
mons, about  9  o'clock  A.  M.  the  plaintiff  called  upon  the 
defendant  and  had  a  conversation  with  him,  in  which  the 
plaintiff  promised  to  pay  the  amount  actually  due,  in  a  few 
days,  and  the  defendant  promised  to  discontinue  the  suit. 
That  the  plaintiff,  relying  on  this  promise,  returned  home 
and  the  defendant  immediately  went  to  the  justice's  office, 
and  by  falsely  testifying  that  the  house  was  rented  for  one 
VOL.  XL.  33 
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year,  for  $50,  payable  in  advance,  obtained  a  judgment 
against  the  plaintiff  for  that  amount.  That  the  defendant 
then  waited  till  the  expiration  of  twenty  days  from  the  re- 
covery of  the  judgment,  that  is  to  say,  until  the  time  to  appeal 
had  passed  by,  and  then  filed  a  transcript  of  the  judgment 
in  the  county  court,  and  issued  execution  against  the  plain- 
tiff, which,  with  interest  and  costs,  amounting  to  $57.71,  was 
•collected  by  the  sheriff.  This  action  was  brought  by  the 
plaintiff,  in  a  justice's  court,  to  recover  damages  for  the  de- 
ceit and  fraud  of  the  defendant,  as  above  related,  and  judg- 
ment was  obtained  against  him  before  the  justice,  for  the  sum 
of  $42.86,  damages  and  costs :  which  judgment  was  reversed 
by  the  county  court. 

Merrill  &  Cowen,  for  the  appellant. 
John  H,  Putnam,  for  the  respondent. 

By  the  Court,  BOCKES,  J.  I.  If  we  regard  the  action  as 
one  on  contract,  it  is  very  plain  that  it  cannot  be  maintained. 
The  promise  was  wholly  without  consideration.  In  this  view 
it  amounts  to  this :  The  plaintiff  said  to  the  defendant,  I  owe 
you  $18  for  rent ;  you  have  sued  me  for  it ;  if  you  will  discon- 
tinue the  suit  I  will  pay  you  in  a  few  days ;  that  is,  if  you  will 
discontinue  the  suit  I  will  pay  you  in  a  few  days  what  I  am  in 
law  bound  to  pay  you  and  ought  to  pay  you  to-day.  To 
this  the  defendant  assented.  Nothing  was  paid  or  done  as  a 
consideration,  for  what  is  claimed  to  be  the  defendant's  prom- 
ise to  give  time  of  payment  and  to  discontinue  the  suit ;  nor 
did  the  plaintiff  incur  any  new  obligation  or  duty  by  his 
promise  to  pay  what  he  then  owed,  in  a  few  days.  (28  Barb.  96. 
1  Wend.  317.  19  id.  389.  1  Comst.  274.)  This  view  of  the 
case  alone  would  dispose  of  it,  if  deemed  an  action  on  contract. 

This  case  differs  from  Cobb  v.  Curtiss,  (8  John.  470.)  In 
that  case  the  parties  met.  and  settled,  and  Curtiss  paid  Cobb 
three  dollars ;  in  consideration  of  which  the  latter  promised 


SCHENECTADY— JANUARY,  1863.  515 

Farrington  r.  Bullard. 

the  former  to  go  before  the  magistrate,  pay  the  costs  and  dis- 
continue the  suit.  Instead  of  doing  so,  however,  he  went 
before  the  magistrate  on  the  return  of  the  summons  and  ob- 
tained a  judgment  against  Curtiss  for  $25  and  costs  of  suit. 
The  court  held  that  this  was  a  valid  and  binding  agreement, 
on  which  an  action  would  lie  for  its  breach.  The  court  re- 
marked, the  action  "  was  for  a  breach  of  a  promise,  that  in 
consideration  of  paying  three  dollars  the  defendant  would  go 
and  discontinue  a  suit,  pending  before  a  justice."  In  the 
case  cited  the  settlement  and  payment  of  the  three  dollars 
"was  held  to  constitute  a  consideration  for  the  promise. 

In  Smith  v.  Weeks,  (26  Barb.  463,)  the  action  was  to  re- 
cover two  payments  which  had  been  made  on  a  contract,  and 
not  allowed  to  the  party  in  a  suit  against  him  thereon.  The 
action  was  sustained  on  the  ground  that  the  payments  con- 
stituted a  consideration  for  an  implied  promise  to  apply  them 
on  the  contract.  The  court  remark  that  "  when  the  defend- 
ant received  the  money  there  was  an  implied  agreement  on 
his  part,  that  these  sums  should  be  credited  upon  his  account 
against  the  plaintiff."  This  case  has  been  considerably  criti- 
cised, and  is  of  very  doubtful  authority.  It  seems  directly 
in  conflict  with  White  v.  Merri.it,  (7  N.  T.  Rep.  352.)  But 
the  case  in  hand  is  not  brought  within  the  decision  in  Smith 
v.  Weeks.  In  this  case  there  was  no  settlement  between  the 
parties,  nor  was  any  thing  paid  on  the  indebtedness.  So 
Bullard's  promise  had  no  other  inducement  or  considera- 
tion than  the  naked  promise  of  Farrington  to  do  in  a  few  days 
•what  he  was,  in  law,  bound  to  do  instanter.  The  transaction, 
considered  as  an  agreement,  was  simply  a  nudum  pactum  ex 
quo  non  oritur  actio. 

Perhaps  it  should  be  remarked  that  if  the  arrangement 
counted  on  is  to  be  regarded  as  a  matter  between  the  plaintiff 
and  defendant  only,  not  binding  or  in  any  way  affecting 
Gibbs  or  Dolly  Bullard — and  this  the  plaintiff  insists  upon — 
then  the  want  of  consideration  for  the  defendant's  promise  is, 
if  possible,  the  more  apparent.  In  that  case  the  defendant 
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must  be  considered  in  the  position  of  any  third  person ;  and 
his  promise  would  be  most  clearly  without  consideration. 

It  is  suggested  by  the  defendant's  counsel,  that  if  the  ac- 
tion is  to  be  deemed  an  action  on  contract,  then  Gibbs  and 
Dolly  Bullard  were  necessary  parties.  But  the  objection  of 
non-joinder  of  parties  defendant  should  have  been  taken  by 
answer.  It  was  not  so  taken ;  nor  indeed  was  it  urged  at  all 
before  the  justice. 

But  it  is  very  obvious  that  the  plaintiff's  action  cannot  be 
sustained  as  an  action  on  contract. 

II.  Nor  can  it  be  sustained  as  an  action  in  tort,  for  fraud. 
Fraud,  which  is  actionable  in  a  court  of  justice,  consists  either 
in  misrepresentation  or  concealment  as  to  the  existence  or 
non-existence  of  some  fact  or  circumstance.  Bullard  neither 
misrepresented  nor  concealed  any  thing.  At  most  he  but 
made  a  promise  to  do  in  future  what  he  did  not  intend  to  do. 
Suppose  a  person  borrows  money  on  a  promise  to  pay  it  in 
thirty  days,  can  the  lender  sustain  an  action  against  him  in 
fraud,  by  alleging  and  proving  that  he  did  not  intend  to  pay 
him  in  thirty  days,  when  he  made  the  promise  ?  Much  more 
in  a  case  like  this,  when  the  promise  is  without  consideration, 
hence  void  as  a  promise,  can  the  party  recover  against  the  other 
on  his  intention  not  to  perform,  when  he  cannot  on  his  refusal 
or  neglect  to  perform  ?  I  repeat,  fraud,  on  which  an  action 
may  be  predicated,  consists  in  a  false  statement,  misrepre- 
sentation or  concealment  of  the  existence  or  non-existence 
of  some  fact  or  circumstance.  This  is  the  rule  laid  down  in 
Nichols  v.  Pinner,  (18  N.  T.  Hep,  295,)  and  remarked  upon 
in  the  same  case  by  Judge  Selden  in  23  N.  Y.  Rep.  on  p.  274. 
(18  Wend.  608.)  In  Biggins  v.  King,  (3  Barl.  616,)  the 
fraud  consisted  in  direct  and  positive  acts  of  fraud,  not  merely 
in  promises  of  future  conduct.  But  this  case  last  cited  be- 
longs to  a  different  class  of  actions  from  the  one  under  exam- 
ination. It  was  a  direct  action  to  set  aside  the  judgment 
alleged  to  have  been  recovered  through  fraud  and  artifice,  not 
to  recover  damages  for  the  fraud. 
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III.  But  this  action  cannot  be  sustained,  assuming  that 
the  alleged  fraud  is  fully  proved.  In  order  to  recover,  the 
plaintiff  was  bound  to  show  the  former  judgment  unjust. 
But  the  former  judgment  was  conclusive  of  the  facts  deter- 
mined by  it.  It  imported  absolute  verity,  and  the  plaintiff 
was  estopped  in  this  suit  from  showing  the  truth  to  be  other- 
wise than  was  declared  and  determined  by  it.  (15  Barb. 
346.)  The  plaintiff's  remedy  was  by  a  direct  action  to  set 
aside  the  judgment  on  the  ground  that  ifc  was  fraudulently 
obtained.  He  could  not  pay  the  judgment  and  then  sue  and 
recover  the  damages  occasioned  by  the  fraud,  as  he  attempted 
to  do  in  this  case.  This  course  would  involve  the  necessity 
of  inquiring  collaterally  into  the  fairness  and  validity  of  the 
former  judgment,  rendered  by  a  competent  tribunal  having 
jurisdiction  of  the  parties  and  of  the  subject  matter.  This 
point  was  expressly  decided  in  White  v.  Merritt,  (7N.  T.  Sep. 
352.)  In  that  case  the  plaintiff  was  sued  by  the  defendants, 
but  relying  on  their  false  statements,  omitted  to  interpose  a 
defense,  allowed  judgment  to  be  taken  against  him  by  default, 
and  paid  the  judgment.  He  then  brought  an  action  against 
them  for  the  fraud,  but  it.  was  decided  in  the  court  of  appeals 
that  he  could  not  maintain  an  action  against  them  for  the 
injury,  as  it  would  enable  him  collaterally  to  impeach  the 
judgment.  In  this  case  the  plaintiff  maintained  his  action 
on  another  branch  of  it,  but  on  grounds  in  no  way  impugn- 
ing the  principle  stated.  Judge  Welles  in  this  case  says, 
"  The  plaintiff  seeks  to  avoid  these  consequences  [the  conclu- 
siveness]  of  the  judgment,  by  alleging  fraudulent  conceal- 
ment and  misrepresentation  of  facts  by  the  defendants  which 
induced  him  to  omit  defending  the  suit  and  to  let  judgment 
pass  against  him  by  default.  That,  however,  is  not  a  legal 
answer  to  the  difficulty.  It  probably  would  entitle  him  to 
recover,  provided  the  payment  had  been  voluntary  and  in- 
duced by  fraudulent  concealment  and  misrepresentation.  But 
no  case  has  gone  the  length  of  deciding  that  after  the  pro- 
ceeding has  advanced  to  the  maturity  of  a  judgment  and  the 
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judgment  collected  on  execution,  it  may  be  recovered  back." 
The  decision  in  the  case  cited  is  entirely  decisive  of  this  under 
examination,  considered  as  an  action  on  the  case  for  fraud. 
(See  also  1  Pick.  435,  and  cases  cited.) 

Had  the  action  by  the  defendant,  Gibbs  and  Dolly  Bullard, 
against  the  plaintiff  been  in  this  court,  the  latter  could  have 
had  relief  by  special  motion  to  vacate  the  judgment  and  to 
be  let  in  to  answer.  As  it  was  before  a  justice  of  the  peace, 
he  had  a  remedy  before  it  was  collected  or  paid,  by  direct  ac- 
tion to  vacate  the  judgment  and  to  have  it  declared  void  for 
fraud.  Actions  for  such  purpose  are  very  common.  Such 
was  the  case  of  Higgins  v.  King,  (3  Barb.  616.)  See  also 
Dobson  v.  Pearce,  (12  N.  T.  Rep.  156 ;  Vilas  v.  Jones, 
1  Comst.  274,  281 ;  Foster  v.  Wood,  6  John.  Ch.  87 ;  1  id. 
402.)  These  are  but  few  of  the  many  cases  reported  in  the 
books  where  actions  have  been  brought  to  obtain  relief  against 
judgments  alleged  to  be  fraudulent  or  iniquitous.  But,  ns  was 
said  in  White  v.  Merritt,  there  is  no  case  deciding  that  after 
a  judgment  has  been  duly  obtained  and  collected  on  execu- 
tion, the  money  can  be  recovered  back  in  another  action. 

IV.  It  is  insisted  that  the  justice  had  no  jurisdiction  of 
the  action.  If  the  action  be  on  contract  it  is  clear  that  this 
objection  is  untenable.  The  code  declares  that  justices  of 
the  peace  shall  have  jurisdiction  in  actions  arising  on  con- 
tract, for  the  recovery  of  money  only.  Then  is  this  an  action 
on  contract  ?  To  me  it  seems  very  plain  that  it  is.  The 
gist  of  the  action,  as  alleged  in  the  complaint,  is  the  defend- 
ant's promise — a  promise  to  do  a  future  act  —  and  the  dam- 
ages consist  in  the  breach  of  such  promise.  The  allegation 
that  he  falsely  and  fraudulently  promised  the  plaintiff  that 
he  would  discontinue  the  action,  does  not  change  the  naturt-  of 
the  action,  any  more  than  it  would  if  the  action  had  been  on 
bond  or  promissory  note,  and  there  had  been  an  averment  that 
the  defendant  falsely  and  fraudulently  promised  to  pay  as  in  the 
bond  or  note  specified.  Notwithstanding  this  averment  it  is 
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an  action  on  contract,  and  the  justice  has  jurisdiction  of  the 
action. 

The  gist  of  the  action  is  the  promise  and  its  non-perform- 
ance. There  are  no  misrepresentations  or  concealments 
stated,  which  make  it  other  than  simply  an  action  for  breach 
of  contract.  A  mere  intention  to  defraud,  imaccompanied 
by  any  misrepresentation  or  concealment,  is  not  such  a  fraud 
as  gives  a  right  of  action.  (18  N.  T.  Rep.  295.  23  id. 
264,  274.) 

The  charge  of  fraud  might,  with  the  same  propriety,  be 
made  against  the  plaintiff  for  not  paying  the  rent  within  a 
few  days,  as  he  promised.  Suppose  the  defendant  had  dis- 
continued the  suit,  and  the  plaintiff  failed,  as  he  did  in  fact, 
to  pay  the  rent  as  he  promised,  and  the  defendant  had  sued 
him,  and  in  his  complaint  had  stated  the  agreement  and  its 
breach,  could  he  have  made  it  an  action  of  fraud,  by  alleging 
that  he  fraudulently  intended  to  obtain  a  discontinuance  of 
the  suit,  and  with  that  intent  fraudulently  and  falsely  prom- 
ised, and  falsely  and  fraudulently  neglected  and  refused  to 
perform  ?  In  such  case,  where  the  promise  is  to  perform 
something  in  the  future,  and  does  not  relate  to  some  exist- 
ing fact  or  circumstance,  it  cannot  be  made  the  basis  of  an 
action  of  fraud  by  any  number  of  innuendoes  as  to  a  fraudu- 
lent design  or  purpose.  Those  epithets  do  not  characterize 
the  pleading,  and,  in  a  case  like  this,  amount  only  to  redun- 
dancy or  surplusage.  In  my  judgment  the  action,  as  stated 
in  the  complaint,  is  an  action  on  contract. 

If  the  action  be  deemed  an  action  on  the  case  for  fraud,  I 
am  forced  to  the  conclusion  that  it  was  not,  at  the  time  the 
action  was  tried,  within  the  jurisdiction  of  a  justice's  court. 

Under  the  revised  statutes  a  justice  of  the  peace  had  juris- 
diction generally  of  actions  on  the  case,  with  the  exception 
of  certain  actions  specified  in  §  4.  It  is  conceded  that  under 
the  revised  statutes  this  action  would  fall  within  the  jurisdic- 
tion of  a  justice's  court;  and  it  is  highly  probable  that  it 
was  not  the  intention  of  the  legislature  to  make  any  change, 
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by  the  adoption  of  the  code,  as  regards  the  actions  in  which 
justices  of  the  peace  had  jurisdiction.  Still  the  question  is 
whether  it  has,  in  fact,  done  so.  We  must  be  controlled  by 
the  language  of  the  act,  as  to  its  meaning.  The  code  (§  53) 
declares  that  justices  of  the  peace  shall  have  civil  jurisdiction 
in  the  following  actions  and  no  other.  It  then  enumerates 
the  actions  in  which  justices  of  the  peace  have  jurisdiction, 
under  ten  heads  or  subdivisions,  none  of  which  however  need 
here  be  noted  except  subdivisions  2  and  9.  Neither  of  the 
other  subdivisions  have  any  bearing  on  the  question  under 
examination.  Subdivision  2,  as  it  stood  prior  to  the  amend- 
ment of  1862,  conferred  jurisdiction  on  justices  of  the  peace 
over  actions  for  damages  for  an  injury  to  the  pe.rson  or  to 
real  property,  or  for  taking,  detaining  or  injuring  personal 
property.  It  must  be  a  very  strained  construction  to  hold 
that  any  action  for  fraud  could  fall  under  this  subdivision. 
The  injuries  to  the  person,  intended  to  be  covered  by  this 
.subdivision,  are  such  injuries  to  the  person  as  result  from 
negligence ;  and  certainly  this  is  not  an  action  for  an  injury 
to  real  property,  or  for  taking,  detaining  or  injuring  personal 
property.  Besides,  actions  for  fraud  were  and  still  are  pro- 
vided for  under  subdivision  9.  Under  this  subdivision  juris- 
diction is  declared  in  actions  for  damages  for  fraud  in  the 
sale,  purchase  or  exchange  of  personal  property.  If  subdi- 
vision 2,  before  its  amendment  in  1862,  embraced  all  actions 
on  the  case  for  fraud,  except  those  designated  and  excluded 
by  §  54,  then  subdivision  9  was  uselessly  inserted. 

It  seems  to  me  that  subdivision  2,  before  the  amendment 
of  1862,  was  intended,  according  to  the  fair  import  of  its 
language,  to  have  application  only  to  Actions  for  negligence, 
trespass  quare  clausum  fregit,  trespass  de  &om's,*and  tro- 
ver—  and  that  subdivision  9  was  intended  to  cover  all  cases 
of  fraud  over  which  a  justice  of  the  peace  should  have  juris- 
diction. 

The  amendment  of  subdivision  2,  in  1862,  was  intended, 
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I  presume,  to  meet  and  remedy  the  objection  to  the  jurisdic- 
tion here  discussed. 

The  judgment  of  the  justice  was  erroneous  in  every  possi- 
ble aspect  in  which  it  can  be  viewed.  There  are  questions 
of  evidence  too,  not  here  discussed,  which  would  deserve  notice 
if  the  case  required  it. 

The  judgment  of  the  county  court  should  be  affirmed. 


GENERAL  TERM,  January  6,  1863.    Rosekratu,  Potter,  Bocku 
and  James,  Justices.] 


BROCK  vs.  BARNES,  executor  &c. 

40  saT 
Where  an  agreement,  sought  to  be  enforced,  is  made  between  principal  and         «h   84 

agent,  or  client  and  attorney,  giving  benefits  and  advantages  to  the  agent       27h  303 
and  attorney,  the  right  of  action  is  not  deemed  to  be  established  on  proof       — - — — 
of  the  due  execution  of  the  instrument,  without  clear  proof,  outside  the 
paper,  of  its  integrity  and  entire  fairness. 

The  legal  presumption  is  against  its  validity,  and  the  onus  is  on  the  agent  and 
attorney  to  show  that  all  was  fair,  and  that  the  client  acted  freely  and 
understandingly. 

The  rule  is  the  same,  as  to  dealings  between  principal  and  agent,  as  between 
client  and  attorney. 

If  it  be  claimed  that  the  instrument  was  intended  to  provide  a  remuneration 
for  past  services,  then  the  services  must  be  proved ;  that  there  existed  at 
the  time  of  giving  it  at  least  a  just  and  moral  obligation  to  pay ;  that  the 
instrument  was  fully  understood  by  the  person  executing  it,  and  was  made 
in  pursuance  of,  and  in  accordance  with,  a  well  considered,  definite  and 
settled  purpose. 

A  paper,  executed  by  a  principal  and  client  to  his  agent  and  attorney,  affords 
no  presumption  on  these  points,  and  without  direct  proof  establishing  each 
of  the  above  requirements,  is  of  no  value  as  the  basis  of  a  recovery  for 
past  services. 

On  the  loth  of  February,  1859,  a  paper  was  executed  by  B.,  an  aged,  infirm 
and  feeblp  man,  who  had  been  the  client  of  the  plaintiff  for  many  years, 
and  for  whom  the  plaintiff  then  acted  as  general  agent,  which  paper  ex- 
tended back,  in  its  operation,  to  September,  1836,  and  gave  to  the  plaintiff 
an  annuity  of  $100  for  each  year  during  that  time,  payable  with  interest. 
The  body  of  the  instrument  was  not  in  B.'s  handwriting,  and  although 
under  seal,  it  was  not  witnessed,  nor  was  there  any  evidence  of  value,  apart 
from  the  paper  itself,  to  strengthen  the  claim  of  the  plaintiff,  under  the  same, 
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made  against  Uie  executor  of  B.  after  the  death  of  the  latter.  On  the  other 
hand  it  was  proved  that  settlements  were  repeatedly  made  between  the 
parties  during  the  period  covered  by  the  instrument,  and  numerous  receipts 
were  given  to  B.  by  the  plaintiff,  being  in  terms  receipts  in  full  of  all  claims 
and  demands;  and  that  the  plaintiff  had,  in  1858,  given  B.  a  due-bill,  for 
$74.87,  expressed  as  being  "  on  settlement,  as  per  receipts  this  day  passed." 
Held  1.  That  it  required  strong  and  very  pointed  and  significant  oral  proof  to 
overcome  these  repeated  written  acknowledgments  of  satisfaction  of  all 
prior  claims  and  demands  ;  and  that  nothing  less  than  the  most  direct  and 
unequivocal  evidence  against  them  would  suffice. 

2.  That  regarding  the  benefits  and  advantages  conferred  by  the  instrument  as 
in  the  nature  of  a  bequest  or  gift,  the  paper  was  wholly  without  considera- 
tion and  void 

3.  That  if  it  were  deemed  to  provide  a  recompense  for  future  services,  then 
it  was  to  be  regarded,  in  view  of  the  relation  which  existed  between  the 
parties  to  it,  with  the  same  suspicion,  and  must  be  held  subject  to  the  same 
rules,  as  if  it  provided  remuneration  for  past  services  merely,  and  could  be 
upheld  only  on  the  clearest  proof  that  its  contents  were  well  understood 
by  B.  and  that  it  was  made  by  him  to  be  enforced  according  to  its  terms. 

4.  That  the  paper  was  not  intended  to  evidence  a  bequest  ;  nor  was  it  to  be 
regarded  as  in  the  nature  of  a  gift  ;  but  according  to  its  plain  import,  it  pro- 
vided a  remuneration  for  both  past  and  future  services. 

6.  That  in  the  absence  of  any  evidence  showing  the  circumstances  under 
which  the  receipts  were  given,  by  the  plaintiff,  or  to  what  transactions  they 
had  particular  reference,  they  remained  wholly  unexplained. 

6.  That  there  being  no  evidence  in  the  case  which  could  fairly  be  said  to  ex- 
plain away  the  effect  of  the  receipts,  the  plaintiff  could  not  maintain  an 
action  upon  the  instrument,  against  the  executor  of  B. 

An  attorney  may  bargain  with  his  client,  and  an  agent  with  his  principal,  but 
in  such  case  the  attorney  and  agent,  before  he  can  enforce  the  agreement 
in  his  favor  and  for  his  benefit  and  advantage,  must  show  that,  as  regards 
that  transaction,  he  dealt  with  entire  fairness  ;  and  that  no  advantage  was 
taken  of  his  position.  Per  BOCKES,  J. 


plaintiff  presented  to  the  defendant,  as  executor  of 
Melvin  Barnes  deceased,  a  claim  against  the  estate  of  the 
deceased,  which  claim,  not  being  allowed,  was,  by  an  order 
of  the  surrogate  of  the  county  of  Clinton,  made  on  the  24tli 
of  June,  1861,  referred  to  Samuel  Ames,  Rufus  Heaton  and 
Russell  C.  North  to  hear  and  determine  the  same,  and  the 
order  was  filed  and  entered  in  the  office  of  the  clerk  of  Clin- 
ton county.  The  cause  was  tried  before  the  referees;  who 
subsequently  made  their  report,  in  writing,  by  which  they 


WARREN— JULY,  1863  .  523 


Brock  p.  Barnes. 


found  and  certified  as  follows :  That  on  the  15th  day  of  Feb- 
ruary, 1859,  the  said  Melvin  Barnes,  deceased,  made  and 
filtered  into  an  agreement  in  writing,  under  his  hand  and 
seal,  with  the  said  Lorenzo  D.  Brock,  of  which  the  following 
is  a  copy : 

"I  have  this  day  talked  over  and  made  the  following  ar- 
rangement with  L.  D.  Brock  in  relation  to  my  past  business 
which  I  have  had  done.  Said  Brock  commenced  doing  my 
business  for  me  in  September,  1836,  and  has  done  it  ever 
since,  and  for  doing  it  I  do  allow  him  for  the  same  one  hun- 
dred dollars  a  year  from  the  time  he  so  commenced  up  to 
this  time,  and  in  the  future,  so  long  as  he  continues  to  do 
•  my  business  as  he  has  heretofore  in  the  county  of  Clinton 
and  state  of  New  York ;  and  this  I  fix  as  my  compensation 
to  him  ;  interest  is  to  be  cast  on  the  same,  but  said  interest 
and  the  said  amounts  above  mentioned  are  not  to  exceed  the 
sum  of  three  thousand  dollars  at  the  close  of  the  year  1860. 
I  also  took  his  Natural  History  of  New  York,  and  his  gold 
watch,  chain  and  seal ;  I  hold  his  receipt  for  the  same,  but  I 
have  not  paid  him  for  them  ;  I  intended  to  let  Mrs.  Russell, 
of  Burlington,  have  the  watch,  &c.  and  took  it  with  that 
view,  but  as  yet  I  have  not  done  it.  The  Natural  History  I 
intended  as  a  present  to  an  old  friend  who  lives  near  Oberlin, 
in  the  state  of  Ohio.  I  have  not  heard  from  him  since  I 
wrote  him  last.  If  the  above  property  is  in  my  possession, 
(it  not  being  otherwise  disposed  of,)  at  the  time  of  my  death, 
is  to  be  returned  to  him,  and  if  disposed  of,  is  to  be  paid  for 
at  the  price  stated  in  his  receipt  to  me.  I  owe  him  for  fore- 
closing the  McCadden  mortgage  and  for  making  a  codicil  to 
my  will.  I  hold  his  note  for  seventy-seven  dollars  and  a 
fraction,  which  is  to  be  deducted  from  my  indebtedness  to 
him.  There  is  some  other  small  accounts  which  he  holds 
against  me,  that  is  also  to  be  settled.  And  I  do  hereby  en- 
join upon  my  executors  to  pay  him  in  such  demands  as  I 
have  in  Clinton  county  for  the  same.  I  have  also  rec'd  of  L. 
D.  Brock  R.  Gr.  Stone's  recp't  in  full  for  printing  notice  of 
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mortgage  sale,  Melvin  Barnes  against  Jonathan  K.  Brewster, 
which  was  paid  by  said  Brock,  Dec'r  10,  1857.  Plattsburgh, 
Feb'y  15th,  1859.  (Signed)  MELVIN  BARNES."  [L.  s.] 

That  under  said  agreement  and  arrangement,  said  Lorenzo 
D.  Brock  continued  to  act  as  the  agent  of  said  Melvin  Barnes, 
deceased,  from  the  month  of  September,  1836,  to  the  month 
of  December,  in  the  year  1860,  when  the  said  Melvin  Barnes 
died.  That  on  the  12th  day  of  June,  1858,  the  said  Brock 
executed  a  bill  of  sale  in  writing,  under  his  hand,  to  the  said 
Melvin  Barnes,  deceased,  of,  among  other  things : 

One  Watch, $150  00 

One  Watch  Chain, 80  00 

Natural  History, 100  00 

In  which  bill  of  sale,  it  is  stated  that  said  property  was  sold 
to  said  Barnes,  May  26th,  1858,  and  in  which  bill  said  Brock 
acknowledges  payment  for  the  articles  therein  named,  at  the 
prices  therein  stated.  The  referees  found  and  certified  that 
said  watch,  watch  chain  and  Natural  History  were  the  same 
which  were  mentioned  in  the  said  agreement,  and  that  the 
prices  above  mentioned  were  the  same  sums  or  prices  agreed 
to  be  paid  therefor  by  Barnes  to  Brock,  in  case  they  should 
not  be  returned  to  said  Brock ;  that  they  never  were  returned 
to  Brock,  either  in  the  lifetime  of  said  Barnes,  or  after  his 
decease.  That  on  the  1st  of  December,  1856,  the  said  Brock, 
as  an  attorney  at  law,  foreclosed  for  said  Melvin  Barnes,  de- 
ceased, a  certain  mortgage  against  one  McCadden ;  the  legal 
fees,  to  which  said  Brock  was  entitled  for  such  services, 
amounted  to  the  sum  of  $96.38,  which  is  the  same  item  also 
mentioned  in  the  agreement  before  described.  That  on  the 
10th  day  of  December,  1857,  Brock  paid  to  one  K.  Gr.  Stone 
for  printer's  fees,  advertising  mortgage  sale  in  the  case  of 
Melvin  Barnes  against  Jonathan  K.  Brewster,  the  sum  of 
$15,  which  was  also  mentioned  in  said  agreement.  That 
Brock,  as  attorney  and  counselor  for  said  Barnes,  deceased, 
drew  for  him  a  codicil  to  his  last  will  and  testament,  which 
service  was  worth  the  sum  of  $10.  That  Brock  also  drew 
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for  said  Melvin  Barnes,  deceased,  a  power  of  attorney  to  Mel- 
vin  A.  Barnes,  which  services  were  worth  $1.25.  That  said 
Brock  paid  to  the  daughter  of  said  Barnes  the  sum  of  one 
dollar,  which  was  allowed  by  the  defendant.  That  on  the 
7th  day  of  July,  1856,  the  said  Brock  received  from  one 
Catherine  McCann  for  said  Melviu  Barnes,  deceased,  and 
which  was  due  from  her  to  said  Barnes,  the  sum  of  $100,  for 
which  he  agreed  to  account  to  Barnes,  with  interest  from  the 
day  last  mentioned.  That  in  the  month  of  July,  1859,  Brock 
paid  to  Barnes,  to  apply  upon  said  last  mentioned  indebted- 
ness, the  sum  of  $100.  That  on  the  12th  day  of  June,  1858, 
the  said  Melvin  Barnes,  deceased,  and  the  said  Brock  settled 
together,  and  upon  such  settlement  there  was  found  due  from 
said  Brock  to  said  Barnes,  the  sum  of  $74.87,  for  which  sum 
Brock  executed  and  delivered  to  Barnes  his  promissory  note, 
payable  on  demand,  with  interest,  which  note  remains  unpaid, 
specifically ;  that  it  is  recited  in  said  note  that  said  amount 
was  "due  Doct.  M.  Barnes  on  settlement  as  per  receipt  this 
day  passed."  That  on  the  same  day  the  said  Brock  also  ex- 
ecuted and  delivered  to  said  Barnes  a  bill,  for  costs  and  ser- 
vices &c.  amounting  to  $36,  receipted  by  him  as  follows : 

"  Received  of  Doct.  Melvin  Barnes  in  full  of  the  above  ac- 
count, which  is  all  the  account  I  have  against  him  up  to  this 
day,  except  the  foreclosure  of  the  Francis  McCadden  mort- 
gage. Plattsburgh,  June  12th,  1858. 

(Signed,)  L.  D.  BROCK." 

That  on  the  17th  day  of  November,  1855,  the  said  Brock, 
as  surety  for,  and  jointly  and  severally  with  one  John  Wells, 
made,  executed  and  delivered  their  note  to  said  Melvin 
Barnes,  whereby  they  promised  to  pay  to  said  Barnes  or 
bearer,  the  sum  of  $100  on  the  20th  day  of  February,  1856, 
with  interest ;  that  on  the  4th  day  of  July,  1859,  the  said 
John  Wells  paid,  to  apply  on  said  note,  the  sum  of  $50,  and 
the  same  was  indorsed  thereon  by  said  Barnes;  that  the 
balance  of  said  note  with  interest  remains  unpaid ;  that  on 
the  4th  day  of  July,  1848,  on  the  10th  day  of  May,  1850,  on 
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the  2d  day  of  October,  1849,  and  on  the  24th  day  of  May, 
1851,  the  said  Brock  signed  and  delivered  to  said  Melvin 
Barnes,  deceased,  receipts  for  small  sums  of  money,  paid  by 
said  Barnes  to  said  Brock,  and  in  each  of  said  receipts  Brock 
acknowledged  that  such  payments  to  him  were  in  full  of  all 
demands,  due  from  Barnes  to  Brock ;  that  such  settlements 
and  receipts  made  between  said  Brock  and  Barnes  and  given 
by  Brock  to  Barnes,  were  for  special  services  of  said  Brock, 
done  for  Barnes,  and  for  moneys  paid  by  Brock  for  said  Barnes, 
and  were  not  intended  by  them  to  be  a  settlement  of,  or  pay- 
ment for  the  services  claimed  to  have  been  done  by  said  Brock 
for  said  Barnes,  mentioned  and  described  in  the  before  men- 
tioned agreement; 

The  referees  certified  and  reported  that  there  was  due  to 
said  Lorenzo  D.  Brock,  from  Melvin  A.  Barnes,  the  executor 
of  the  last  will  and  testament  of  Melvin  Barnes,  deceased,  the 
sum  of  $3286.17,  on  account  of  the  several  matters  hereinbe- 
fore mentioned,  as  per  the  statement  annexed  to  the  report. 

And  they  found  and  decided  that  the  several  receipts  given 
by  Brock  to  Barnes  as  aforesaid,  and  all  dated  prior  to  the 
agreement  before  described,  were  not  a  bar  to  a  recovery  by 
Brock  for  his  services  rendered  prior  to  the  dates  of  said  re- 
ceipts ;  that  said  receipts  were  explained  and  the  effect 
thereof  limited  by  the  agreement  of  February  16th,  1859, 
which  showed  that  said  services  had  not  been  paid  or  settled 
for  and  were  not  included  in  the  said  receipts  and  settlements. 

This  report  of  the  referees  was  confirmed,  at  a  special  term 
of  the  court,  and  judgment  was  entered  in  favor  of  the  plain- 
tiff for  $3562.43,  damages  and  costs,  October  28th,  1862. 
From  which  judgment  the  defendant  appealed  to  the  gen- 
eral term 

L.  Stetson,  for  the  appellant. 
Smith  M.  Weed,  for  the  respondent. 
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By  the  Court,  BOCKES,  J.  If  the  decision  of  this  case  de- 
pended solely  on  the  question  whether  the  signature  to  the 
paper  was  genuine,  there  should  be  no  hesitation  in  directing 
an  affirmance  of  the  judgment.  There  is  a  most  decided  pre- 
ponderance of  evidence  in  favor  of  its  genuineness.  On  that 
point  the  proof  is  very  satisfactory  and  conclusive.  As  the 
case  is  presented,  we  cannot  doubt  but  that  the  signature  to 
the  paper  is  in  the  handwriting  of  Doct.  Barnes. 

The  difficulty  in  the  case  is  in  another  direction.  The  re- 
covery was  obtained  against  the  executor  on  a  claim  evidenced 
by  a  singular  and  extraordinary  instrument.  The  paper  is 
made  the  foundation  of  a  claim,  which  without  it  is  wholly 
or  substantially  groundless.  It  was  executed  by  an  aged, 
infirm  and  feeble  man,  who  had  been  the  client  of  the  plain- 
tiff for  many  years,  and  for  whom  the  plaintiff  then  acted  as 
general  agent.  The  instrument  was  not  witnessed,  although 
under  seal ;  nor  is  there  any  evidence  of  value,  apart  from 
the  paper  itself,  to  strengthen  the  claim.  The  plaintiff's 
case,  as  presented  to  us,  rests  solely,  or  as  we  look  upon  it, 
substantially,  on  the  force,  strength  and  legal  effect  of  the 
paper  itself.  Regarded  as  a  transaction  between  strangers, 
or  between  persons  in  no  relations  of  confidence  to  each  other, 
proof  simply  of  the  due  execution  of  the  instrument  would 
be  sufficient  to  establish  the  demand,  the  agreement  being 
neither  unlawful  nor  immoral  in  its  terms  or  provisions.  But 
the  case  is  quite  different  when  the  agreement  sought  to  be 
enforced  is  made  between  principal  and  agent,  or  client  and 
attorney,  giving  benefits  and  advantages  to  the  agent  and 
attorney.  In  such  a  case  the  right  of  action  is  not  deemed 
to  be  established  on  the  instrument,  without  clear  proof,  out- 
side the  paper,  of  its  integrity  and  entire  fairness.  The  legal 
presumption  is  against  its  validity,  and  the  onus  is  on  the 
agent  and  attorney  to  show  that  all  was  fair,  and  that  the 
client  acted  freely  and  understandingly.  So  if  an  attorney 
bargain  with  his  client,  the  burden  is  on  him  of  establishing 
its  perfect  fairness,  adequacy  and  equity ;  and  if  no  proof  be 
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given,  or  if  the  proof  be  insufficient  to  meet  this  requirement, 
the  court  must  hold  the  case  one  of  constructive  fraud. 
(Story's  Eq.  Juris.  §  311.)  The  rule  is  the  same  as  to  deal- 
ings between  principal  and  agent  as  between  client  and  attor- 
ney. (Id.  §  315.)  This  is  a  rule  of  propriety  and  public 
policy.  Judge  Story  has  well  said  that  the  "  law  with  a  wise 
providence,  not  only  watches  over  all  the  transactions  of  par- 
ties in  this  predicament ;  but  it  often  interposes  to  declare 
transactions  void,  which  between  other  persons  would  be  held 
unobjectionable."  He  adds,  "  it  does  not  so  much  consider 
the  bearing  or  hardship  of  its  doctrine  upon  particular  cases, 
as  it  does  the  importance  of  preventing  a  general  public  mis- 
chief, which  may  be  brought  about  by  means  secret  and  in- 
accessible to  judicial  scrutiny,  from  the  dangerous  influences 
arising  from  the  confidential  relation  of  the  parties."  It  was 
decided  in  Evans  v.  Ellis,  by  the  court  of  errors,  (5  Denio, 
640,)  that  where  the  relation  of  solicitor  and  client  exists, 
and  a  security  is  taken  by  the  solicitor  from  his  client,  the 
presumption  is  that  the  transaction  is  unfair,  and  the  onus 
of  proving  its  fairness  is  on  the  solicitor.  In  this  case  Sen- 
ator Spencer  says  in  substance,  that  transactions  between 
solicitor  and  client  are  to  be  looked  on  with  no  favor,  and 
should  be  scrutinized  with  the  utmost  rigor ;  and  Beardsley, 
J.  says  that  no  "  security  given  by  a  client  to  his  solicitor 
.should  be  allowed  to  stand  in  any  case,  unless  its  fairness  in 
every  respect  is  shown  by  the  solicitor.  The  presumption  in 
such  cases  is  against  the  fairness  of  the  transaction,  and  the 
burden  of  proof  to  repel  the  presumption  is  on  the  solicitor. 
He  must  show  he  gave  value  for  it."  In  Sears  v.  Shafer, 
(6  N.  T.  Rep.  268 ;  2  Selden,}  Judge  Gridley  holds  the 
following  language  :  "A  court  of  equity  interposes  its  be- 
nign jurisdiction  to  set  aside  instruments  executed  between 
parties  standing  in  the  relation  of  parent  and  child,  guardian 
and  ward,  physician  and  patient,  solicitor  and  client,  and  in 
various  other  relations  in  which  one  party  is  so  situated  as  to 
exercise  a  controlling  influence  over  the  will  and  conduct  and 
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interests  of  another.  In  some  cases  undue  influence  will  be 
inferred  from  the  nature  of  the  transaction  alone :  in  others 
from  the  nature  of  the  transaction,  and  the  exercise  of 
occasional  or  habitual  influence." 

In  Howell  v.  Ransom,  (11  Paige,  538,)  it  was  held  that  it 
was  not  necessary  to  show  actual  fraud  in  order  to  invalidate 
transactions  between  attorney  and  client.  And  the  chancel- 
lor remarked,  "  if  the  court  is  not  bound  to  set  aside  the  sale, 
[a  sale  by  a  client  to  his  attorney]  as  a  matter  of  course  upon 
the  application  of  the  client  in  such  a  case,  the  whole  burden 
of  establishing  the  fairness  of  the  sale,  and  that  it  was  made 
upon  a  full  or  adequate  consideration  is  at  least  cast  upon 
the  attorney."  There  are  many  other  cases  to  the  same  effect. 
(9  John.  253.  10  Paige,  352.  2  Demo,  607.  Story's  Eq. 
Juris.  §§  308  to  324.  7  Sim.  539.  27  Eng.  Law  and  Eq. 
168.  3  Cowen,  537.  13  Barb.  524.  31  id.  9.  39  Law 
and  Eq.  Eep.  569.  35  id.  100.  16  N.  T.  Rep.  285.) 

In  Savery  v.  King,  the  lord  chancellor  said  that  when  a 
solicitor  obtains  a  benefit  from  a  client,  a  court  of  equity 
expects  him  to  be  able  to  show  that  he  has  taken  no  ad- 
vantage of  his  professional  position.  He  adds:  this  duty 
exists  on  the  part  of  the  solicitor  in  all  cases  where  he  is 
dealing  with  his  client.  This  rule  is  to  have  full  vigor,  whether 
the  client  be  more  or  less  a  man  of  business.  (39  Eng.  L. 
and  Eq.  Rep.  569.) 

In  this  case  there  can  be  no  dispute  in  regard  to  the  fact, 
that  the  relation  between  the  plaintiff  and  Doct.  Barnes  was 
one  of  confidence.  If  not  that  of  attorney  and  client,  it  was 
that  of  principal  and  agent ;  and  in  either  case  the  principles 
of  law  applicable  to  the  case  are  the  same.  According  to  the 
authorities,  therefore,  the  presumption  is  against  the  integrity 
of  the  instrument  on  which  the  plaintiff  relies  for  a  recovery. 
The  right  of  action  on  it  can  only  be  sustained  by  establish- 
ing its  fairness,  and  the  onus  of  proof  is  on  him. 

If  the  instrument  be  deemed  to  provide  a  remuneration  for 
past  services,  then  the  services  must  be  proved ;  and  further, 
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that  there  existed  at  the  time  of  giving  it,  if  not  a  legal, 
binding  indebtedness,  at  least  a  just  and  moral  obligation  to 
pay ;  and  still  further,  that  the  instrument  was  fully  under- 
stood by  the  testator,  and  was  made  in  pursuance  of,  and  in 
accordance  with,  a  well  considered,  definite  and  settled  pur- 
pose. The  paper  itself,  having  been  executed  by  a  principal 
and  client  to  his  agent  and  attorney,  affords  no  presumption 
on  these  points.  Consequently  without  direct  proof,  clearly 
establishing  each  of  these  requirements,  the  paper  is,  accord- 
ing to  the  authorities,  of  no  value  whatever  as  the  basis  of  a 
recovery  for  past  services.  An  instrument  executed  between 
parties  standing  in  no  relation  of  confidence  to  each  other  is 
itself  evidence  of  the  matters  therein  stated,  admitted  and 
agreed  upon,  on  proof  simply  of  its  due  execution.  Not  so, 
however,  when  the  instrument  is  executed  by  a  principal 
and  client  to  his  agent  and  attorney,  giving  to  the  latter 
benefits  and  advantages.  In  such  case  the  relation  the  parties 
occupy  to  each  other  raises  a  presumption  of  unfairness, 
which  must  be  met  and  repelled  by  proof,  before  the  instru- 
ment can  be  relied  on  as  a  basis  of  recovery.  Without  such 
repelling  proof  the  law  pronounces  it  a  case  of  constructive 
fraud.  Keeping  in  view  these  well  established  principles, 
how  stands  the  case  under  consideration  ? 

The  evidence,  considered  together  as  a  whole,  militates 
against  the  probability  of  any  previous  intention  of  the  tes- 
tator to  acknowledge  a  liability  of  the  kind  or  character  de- 
scribed in  the  instrument.  The  paper  was  made  February 
15,  1859,  and  extends  .back  in  its  operation  to  September, 
1836,  and  gives  an  annuity  to  the  plaintiff  of  one  hundred 
dollars  for  each  year  during  that  time,  and  puts  it  on 
interest.  Yet  settlements  were  repeatedly  made  between 
the  parties  during  this  period,  and  numerous  receipts  were 
given  by  the  plaintiff,  being  in  terms  receipts  in  full  of  all 
claims  and  demands.  In  ]  848,  the  plaintiff  gave  the  intes- 
tate a  receipt  in  full  of  all  demands  of  every  nature,  to  that 
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date.  In  1849,  he  also  gave  another,  in  full  of  all  accounts 
and  demands ;  another  in  1850,  in  full  of  all  demands  of 
every  nature;  another  in  1851,  in  full  of  all  dues,  debts  and 
demands.  In  1858  he  also  gave  still  another  receipt  of  a  bill 
amounting  to  $36,  and  added  "  which  is  all  the  account  I 
have  against  him  up  to  this  day,"  excepting  a  certain  bill  for 
foreclosing  a  mortgage.  At  the  same  time  he  gave  the  testa- 
tor a  due-bill  as  follows :  "Due  Doct.  M.  Barnes  on  settle- 
ment as  per  receipts  this  day  passed,  seventy-four  dollars 
and  eighty-seven  cents,  with  interest,  on  demand."  Thus  it 
seems  that  down  to  within  about  eight  months  of  the  time 
of  giving  the  paper  relied  on  as  the  basis  of  a  recovery,  the 
plaintiff  held  no  just  or  legal  claim  against  the  testator. 
These  numerous  evidences  of  settlements  and  payments  seem 
to  have  been  purposely  accumulated,  and  unexplained,  pre- 
clude the  idea  of  any  purpose  or  intention  on  the  part  of  the 
testator  to  acknowledge  an  indebtedness,  such  as  the  paper 
of  February  15,  1859,  declares  and  provides  for.  True,  these 
receipts  were  open  to  explanation ;  but,  it  requires  strong  and 
very  pointed  and  significant  oral  proof  to  overcome  these 
separate  written  acknowledgments  of  satisfaction  of  all  prior 
claims  and  demands.  Nothing  less  than  the  most  direct  and 
unequivocal  evidence  against  them  would  suffice.  We  are 
unable  to  find  such  evidence  in  the  case. 

If  we  regard  the  benefits  and  advantages  conferred  by  the 
instrument  in  the  nature  of  a  bequest  or  gift,  the  paper  is 
wholly  without  consideration  and  void.  (Harris  v.  Clark, 
3  N.  T.  Rep.  93.)  If  it  be  deemed  to  provide  a  recompense 
for  future  services,  then  it  is  to  be  regarded,  in  view  of  the 
relation  which  existed  between  the  parties  to  it,  with  the 
same  suspicion,  and  must  be  held  subject  to  the  same  rules 
as  if  it  provided  remuneration  for  past  services  merely,  and 
can  be  upheld  only  on  the  clearest  proof  that  its  contents 
were  well  understood  by  the  testator,  and  that  it  was  made 
by  him  to  be  enforced  acccording  to  its  terms.  But  the 
paper  was  not  intended  to  evidence  a  bequest ;  nor  is  it  to 
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be  regarded  in  the  nature  of  a  gift.  According  to  the  plain 
import  of  the  instrument,  it  provided  a  remuneration  for 
both  past  and  future  services.  In  this  regard  it  was  precisely 
like  the  instrument  in  Dent  v.  Bennett,  (7  Sim.  539.  S.  C. 
4  My.  &  Or.  269.  3  Jur.  99,)  which  case  bears  a  strong 
analogy  to  this.  Bennett  was  the  medical  attendant  of  Dent, 
who  was  quite  aged.  After  Dent's  decease,  Bennett  produced 
an  agreement  signed  by  both  parties,  wherein  Bennett  agreed 
to  give  Dent  his  medical  attendance  during  the  remainder  of 
his,  Dent's,  life ;  and  Dent  in  consideration  thereof,  and  out 
of  gratitude  and  respect,  and  for  past  services,  promised  Ben- 
nett that  he  should  have  arid  be  entitled  to  £25,000,  which 
Dent  directed  to  be  paid  him  six  months  after  his  decease. 
The  paper  had  an  indorsement  on  it  signed  also  by  Dent, 
declaring  that  the  transaction  was  bona  Jide.  The  court  set 
the  agreement  aside,  and  held  the  principle  upon  which 
courts  of  equity  relieve  against  securities  taken  by  an  attorney 
from  his  client  to  apply  to  all  cases  in  which  confidence  is 
reposed  by  one  party  in  the  other,  and  therefore  the  court 
would  relieve  against  an  agreement  taken  by  a  medical 
adviser  from  an  aged  patient,  by  which  the  former,  in  con- 
sideration of  his  future  and  past  services,  was  to  be  paid  a 
large  sum  of  money  after  the  death  of  the  latter.  In  this 
case  the  vice  chancellor  stated  that  he  proceeded  on  the  sup- 
position that  the  signature  of  Dent  to  the  agreement,  as  well 
as  to  the  indorsement,  were  genuine ;  and  he  added:  "taking 
it  to  be  so,  I  ought  at  once  to  set  my  face  against  a  transac- 
tion which  is  fraught  with  all  the  mischief  that  this  court 
can  ever  set  itself  to  prevent  in  the  case  of  solicitors  and 
clients." 

In  this  case  Bennett  gave  an  explanation  of  the  circum- 
stances under  which  the  agreement  was  made  and  executed, 
which  tended  to  show  that  its  execution  was  fair,  without 
persuasion,  and  deliberate,  yet  the  court  set  it  aside  and 
spoke  of  the  transaction  in  the  severest  terms  of  censure. 

An  attorney  may  bargain  with  his  client,  and  an  agent 
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with  his  principal,  but  in  such  case  the  attorney  and  agent, 
before  he  can  enforce  the  agreement  in  his  favor  and  for  his 
benefit  and  advantage,  must  show  that  as  regards  that  trans- 
action he  dealt  with  entire  fairness  and  that  no  advantage 
was  taken  of  his  position.  This  is  the  doctrine  of  all  the 
cases,  both  in  this  country  and  in  England,  and  accords  with 
that  sound  morality  which  forms  the  basis  of  an  enlightened 
public  policy. 

But  it  is  insisted  that  there  is  evidence  sufficient  to  repel 
all  presumption  against  the  validity  of  the  instrument.  It 
is  true  there  is  proof  that  the  plaintiff  acted  as  the  agent, 
attorney  and  counsel  of  the  testator  during  the  time  specified 
in  the  agreement.  The  extent  and  value  of  those  services 
are  not  however  very  clearly  established.  Perhaps  these 
points  ought  to  be  regarded  as  covered  in  this  case,  on  this 
appeal,  under  the  ruling  demanded  by  the  defendant  on  the 
trial,  and  adopted  by  the  referees  at  his  request.  On  first 
examination  I  was  inclined  so  to  hold.  To  the  extent  of  the 
ruling  demanded  and  taken  by  the  defendant  on  the  trial  he 
must  of  course  be  held  and  concluded.  But  on  a  careful 
examination  it  will  be  seen  that  the  defendant  did  not  ask 
to  have  excluded  a  part  of  what  was  necessary  to  make  up 
.the  plaintiff's  case.  No  competent  evidence  was  offered  by 
the  plaintiff,  or  excluded  on  t^ie  defendant's  request,  going 
to  show  that  the  instrument  was  understood  by  the  testator, 
and  that  it  was  intended  to  stand  as  evidence  of  a  well  con- 
sidered purpose,  and  to  be  enforced  according  to  its  terms. 
We  have  seen  that  under  the  circumstances  of  this  case,  this 
was  not  to  be  intended,  as  in  ordinary  cases,  simply  on  proof 
of  the  execution  of  the  instrument.  It  does  not  appear  that 
the  body  of  the  paper  was  in  the  testator's  handwriting.  If 
it  had  so  appeared  this  would  have  afforded  the  best  and 
most  conclusive  evidence  of  the  requisite  understanding  and 
purpose.  If  there  had  been  a  witness  to  its  execution  who 
could  state  the  circumstances  of  the  transaction,  from  which 
it  could  be  seen  that  it  was  well  considered;  or  if  it  could 
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be  shown  that  the  instrument  had  ever  been  a  subject  of 
conversation  by  the  testator,  such  evidence  would  have  gone 
far  towards  establishing  its  fairness,  against  the  legal  pre- 
sumption of  its  invalidity. 

The  testimony  of  Mr.  Town,  of  Mr.  Miller  and  of  Mr. 
Kichardson  bear  in  some  degree  on  the  question.  That  of 
Mr.  Kichardson  seems  of  very  little  moment.  The  substance 
of  the  testimony  given  by  Mr.  Miller  is  that  the  plaintiff 
was  a  trusty  and  faithful  agent.  The  testimony  of  Mr.  Town 
is  more  to  the  point.  He  says  the  testator  told  him  the 
plaintiff  had  always  done  his  business  well;  that  he  had 
never  paid  him  any  thing,  but  calculated  to  pay  him ;  that 
he  calculated  the  plaintiff  should  have  his  pay  in  the  end. 
It  will  be  observed  that  no  intention  is  expressed  of  ever 
giving  the  paper ;  nor  indeed  is  any  allusion  whatever  made 
to  it  by  the  testator,  first  or  last,  so  far  as  is  disclosed  by  the 
evidence. 

In  answer  to  the  statements  or  admissions  of  the  testator 
sworn  to  by  Mr.  Town,  and  with  a  view  to  countervail  them, 
the  defendant  urges,  first,  the  statements  and  admissions 
of  the  plaintiff,  sworn  to  by  Mr.  McMasters  and  Mr.  Mc- 
Kinney,  and  secondly,  the  receipts  given  from  time  to  time, 
in  full  of  all  accounts,  claims  and  demands. 

The  declarations  of  the  plaintiff,  as  sworn  to  by  McMas- 
ters and  McKinney,  made  at  the  time  they  represent  them 
to  have  been  made,  are  not  a  little  remarkable.  But  if  these 
declarations  are  laid  out  of  the  case  where  is  the  evidence  to 
explain  the  numerous  receipts  ?  Is  the  evidence  of  Town, 
or  his  evidence  with  that  of  Miller  and  Richardson,  or  con- 
sidered in  connection  with  any  other  proof  in  the  case,  suffi- 
cient to  explain  and  limit  their  clear  import?  Of  those 
receipts  there  are  five,  not  to  mention  the  legal  presumption 
arising  from  the  giving  of  the  note  for  $74.84. 

The  first  was  given  in  1848,  the  last  in  1858;  each  in  ex- 
press terms,  being  in  full  of  all  demands.  No  explanation  of 
these  receipts  is  attempted  by  any  direct  reference  to  them  or 
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to  either  of  them.  But  it  is  said  the  testator  admitted  he 
had  not  paid  for  the  services,  and  stated  that  he  calculated  ID 
pa}-  him.  This  admission  and  statement  to  one  or  at  most  to 
two  persons,  is  substantially  all  we  have  to  repel  and  over- 
come the  solemn  assertion  in  writing,  made  on  five  different 
occasions  by  the  plaintiff,  to  the  effect  that  he  had  no  demand 
for  those  services.  Nay  more,  such  oral  admission  is  sub- 
stantially all  we  have  to  overcome,  not  only  those  five  written 
statements  and  assertions,  but  also  to  repel  the  presumption 
of  settlement  arising  from  the  giving  of  the  note  in  1858, 
(6  N.  T.  Rep.  461 ;  5  Denio,  304,)  as  well  as  also  to  repel 
the  presumption  declared  by  law  against  the  validity  of  the 
instrument  which  constitutes  the  basis  of  the  plaintiff's  claim. 
Is  this  not  asking  too  much  for  an  oral  admission,  always 
regarded  as  the  weakest  and  most  unreliable  evidence  ?  We 
think  it  is.  The  usual  mode  of  explaining  a  receipt  is  to 
show  precisely  what  it  was  intended  to  witness,  by  giving 
evidence  of  the  transaction  to  which  it  related.  If  a  receipt 
in  full  of  all  demands  is  sought  to  be  limited  to  a  particular 
matter,  there  must  be  proof  showing  that  it  related  to  nothing 
else ;  that  no  general  settlement  in  fact  took  place  ;  and  that 
it  was  not  intended  as  evidence  against  claims  other  than 
those  at  the  time  considered  and  covered  by  it.  Let  us  examine 
these  receipts.  The  one  of  November  6,  1848,  is  under  a  bill 
of  $1.50,  for  drawing  a  bood  and  mortgage.  It  reads  thus  : 
"  Rec'd  payment  in  full  on  the  above  acc't,  and  also  in  full 
of  all  demands  of  every  nature  up  to  this  date."  Here  it  is 
plain  that  not  only  was  payment  admitted  of  the  bill  of  $1.50, 
but  of  all  other  demands.  There  is  manifested  a  plain  pur- 
pose that  it  should  have  that  effect.  The  receipt  of  October 
2,  1849,  also  that  of  May  10,  1850,  and  also  that  of  May  24, 
1854,  are  receipts  in  the  usual  simple  form,  of  payment  in 
full  of  all  accounts,  dues,  debts  and  demands.  There  is  m> 
evidence  whatever  showing  the  circumstances  under  which 
they  were  given,  or  to  what  transactions  they  had  particular 
reference;  therefore  they  remain  wholly  unexplained.  The 
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receipt  of  June  12,  1858,  is  under  a  bill  comprised  of  several 
items,  and  reads  as  follows  :  "  Received  of  Doct.  Melvin 
Barnes  in  full  of  the  above  account,  which  is  all  the  account 
I  have  against  him  up  to  this  day,  excepting  the  foreclosure 
of  the  Francis  McCadden  mortgage."  This  clause  seems  to 
have  been  purposely  introduced,  with  a  view  to  its  legal  effect 
as  evidence,  against  any  claim  which  might  thereafter  be  pre- 
sented by  the  person  signing  it.  There  is  no  evidence  in  the 
case  which  can  fairly  be  said  to  explain  away  the  effect  of 
this  receipt.  And  indeed  the  same  remark  will  apply  to  each 
and  every  of  them. 

In  every  view  of  the  case,  except  as  to  the  genuineness  of 
the  signature  to  the  instrument,  we  regard  the  decision  and 
judgment  as  clearly  against  the  evidence  here  presented. 
The  case  must  go  back  for  re-trial,  where  the  plaintiff  will 
have  the  opportunity  of  showing  such  facts  as  will  repel  the 
presumption  which  now  -rests  against  his  case.  But  inas- 
much as  a  new  trial  is  ordered  on  the  ground  that  the  decision 
is  against  evidence,  it  must  be  on  condition  that  the  defend- 
ant pay  the  costs  of  the  former  trial  and  of  the  appeal. 

Judgment  reversed,  report  of  referees  set  aside,  and  new 
trial  ordered ;  but  on  condition  that  the  defendant  pay  the 
costs  of  the  former  trial  and  of  appeal,  (a) 

(WARREN  GENERAL  TERM,  July  14,  1863.  Rosekrans,  Potter,  Socket  and 
James,  Justices.] 

(a)  This  case  was  re-tried  before  the  referees,  in  pursuance  of  the  above 
decision,  and  they  again  reported  in  favor  of  the  plaintiff.  Judgment  having 
been  entered  on  the  report  of  the  referees,  a  second  appeal  was  taken,  to  the 
general  term.  At  the  January  term,  1864,  that  judgment  was  affirmed.  On 
the  second  trial  evidence  was  given  which,  in  the  opinion  of  the  referees, 
answered  the  requirements  of  the  law  as  declared  in  the  foregoing  opinion. 
It  is  understood  that  the  defendant  has  appealed  to  the  court  of  appeals, 
from  the  judgment  of  affirmance,  as  well  on  the  ground  that  the  case  was  not 
changed,  in  any  respect,  by  the  second  trial,  as  on  questions  in  regard  to  the 
admissibility  of  evidence.  REPORTER. 
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Under  the  practice  as  sanctioned  by  the  code,  the  defendant  in  an  action  to 
recover  the  possession  of  lands,  may  rely  upon  any  equitable  defense  he 
may  have.  If  he  holds  under  an  agreement  to  purchase,  he  may  set  up 
in  his  defense  the  same  facts  which,  in  a  court  of  equity,  would  entitle  him 
to  a  conveyance  of  the  land. 

Where  one  has  entered  intd  possession  of  land  under  a  parol  contract  for  the 
purchase  and  conveyance  thereof,  and  has  remained  in  possession  ever 
since,  and  has  fully  performed  the  agreement  on  his  part,  by  paying  the 
stipulated  price,  he  will  be  regarded  as  the  owner  of  the  land ;  and  on  a 
bill  filed  for  that  purpose  would  be  entitled  to  a  decree  for  a  specific  per- 
formance and  for  the  execution  and  delivery  of  a  deed  from  the  vendor, 
if  living,  or  his  heirs  or  devisees  if  he  be  dead. 

And  for  all  the  purposes  of  an  action  of  ejectment  against  the  vendee,  the 
deed  will  be  regarded  as  actually  delivered  and  the  title  vested  in  him. 

A  devise  of  the  land,  under  such  circumstances  to  another,  by  the  vendor, 
will  vest  in  the  devisee  such  title  as  the  devisor  then  has,  and  no  more, 
viz :  the  nominal  legal  title,  subject  to  the  equitable  rights  and  interests 
of  the  vendee. 

Persons  claiming  land  as  the  heirs  at  law  of  one  to  whom  the  same  was 
devised  by  the  former  owner,  are  not  representatives  of  the  devisor,  within 
the  meaning  of  section  399  of  the  code.  Devisees  take  by  purchase,  and 
not  by  descent. 

A  PPEAL  from  a  judgment  entered  in  favor  of  the  defend- 
J\  ant,  upon  the  report  of  a  referee. 

S.  W.  Fullerton,  for  the  plaintiffs. 
Thomas  McKissock,  for  the  defendant. 

By  the  Court,  BROWN.  J.  This  action  is  brought  to  re- 
cover the  possession  of  some  seven  acres  of  land  situate  in 
what  was  formerly  the  town  of  Plattekill  in  the  county  of 
Ulster.  The  plaintiffs  are  the  children  and  heirs  at  law  of 
Peter  W.  Traphagen  deceased,  who  was  son  of  James  Trap- 
hagen  deceased.  The  action  was  commenced  on  the  18th 
March,  1858.  Henry  Traphagen,  the  defendant,  is  also  son 
of  James  Traphagen.  He  entered  into  possession  of  the 
premises  under  the  parol  agreement  with  his  father  hereinaf- 
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ter  referred  to,  between  the  13th  March  and  the  10th  day  of 
April,  1838,  and  has  remained  in  possession  ever  since,  claim- 
ing to  be  the  owner  in  fee.  James  Traphagen  died  Februa- 
ry 18th,  1852,  having  resided  upon  his  homestead  farm,  of 
which  the  premises  in  dispute  are  a  part,  with  the  defendant 
Henry  Traphagen  from  the  time  the  latter  entered  into  pos- 
session until  the  time  of  his  death.  If  his  possession  and 
claim  of  title  was  for  the  full  term  of  20  years,  which  is  not 
affirmatively  proved,  still  the  defense  of  the  statute  of  limit- 
ations cannot  prevail,  because  the  possession  cannot  be  said 
to  have  been  adverse.  This  incident  to  a  title  by  simple  oc- 
cupation and  claim  is  lacking.  The  legal  title  during  all  the 
period  claimed  was  in  James  Traphagen  or  his  devisees ;  for 
when  a  party  enters  under  an  agreement  to  purchase  he  is  at 
law  regarded  as  tenant  at  will  to  the  owner.  The  claim  or 
defense  of  adverse  possession  may  therefore  be  dismissed  from 
further  consideration. 

Under  the  practice  as  sanctioned  by  the  code,  the  defend- 
ant in  an  action  to  recover  the  possession  of  lands  may  rely 
upon  any  equitable  defense  he  may  have.  If  he  holds  under 
an  agreement  to  purchase  he  may  set  up  in  his  defense  the 
same  facts  which  in  a  court  of  equity  would  'entitle  him  to  a 
conveyance  of  the  land.  The  court  now  take  cognizance  of 
both  classes  of  actions,  and  may  apply  both  legal  and  equi- 
table remedies  in  the  same  action,  and  to  the  same  subject 
matter.  (Crary  v.  Goodman,  2  Kern.  266.) 

The  proof  shows,  and  so  the  referee  finds,  that  in  April  or 
March,  1838,  Henry  Traphagen,  at  the  request  of  his  father 
James  Traphagen,  from  whom  both  parties  deduce  title,  be- 
came the  purchaser  of  the  homestead  farm,  for  which  he  was 
to  board  James  Traphagen  and  wife  during  their  lives  and  pay 
to  James  the  sum  of  $30  yearly  and  every  year  during  life. 
He  was  also  to  board  his  sister  Maria  for  such  term  of  time  as 
she  chose  to  remain  with  him.  He  was  also  to  pay  a  debt 
due  by  James  to  one  Henry  Traphagen  for  $755,  and  another 
debt  due  from  him  to  one  Reuben  Ostrander,  for  $300.  Ha 
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was  also  to  pay  to  his  brother  John  Traphagen  the  sum  of 
$1000,  a  legacy  as  it  is  called,  given  him  by  his  father.  He 
was  to  enter  into  the  immediate  possession  of  the  farm  a» 
owner  and  purchaser.  At  the  same  time,  and  by  a  similar 
parol  agreement,  other  parts  of  the  lands  of  James  Trapha- 
gen were  assigned  and  set  off  to  his  sons,  Benjamin  and  Peter 
Traphagen.  Benjamin  entered  into  and  was  in  possession  of 
the  lands  assigned  to  him,  at  the  time  of  the  trial,  and  Peter 
also  entered  into  possession  of  the  lands  assigned  to  him, 
and  so  remained  until  the  time  of  his  death,  which  was  on 
the  19th  of  June,  1852.  Nothing  seems  to  have  been  said 
about  the  deed  and  the  time  of  its  delivery.  The  transaction 
is  spoken  of  as  a  sale,  and  we  are  to  look  at  the  intentions  of 
the  parties  and  give  effect  to  them  if  we  can.  And  this  meant 
that  when  the  defendant  complied  with  the  terms  and  exe- 
cuted the  contract  he  was  to  have  a  deed  of  conveyance  in 
fee  for  the  lands,  and  in  the  mean  time  have  the  possession 
and  take  the  rents  and  profits  to  his  own  use.  The  proof  also 
shows,  and  so  the  referee  finds,  that  all  these  duties  and  obli- 
gations on  the  part  of  Henry  Traphagen  have  been  performed. 
The  father,  mother  and  sister  were  severally  provided  with 
board,  the  two  former  during  life,  and  the  latter  until  she  mar- 
ried and  left  her  brother's  house.  The  annuity  of  $30  was 
paid  yearly  to  the  father,  and  the  two  debts  to  Henry  Traphu- 
gen  and  Reuben  Ostrander  were  also  paid  and  satisfied.  Six 
hundred  dollars  of  the  legacy  or  gift  was  paid  to  John  Trap- 
hagen, and  for  the  remaining  $400  the  defendant,  by  an  ar- 
rangement between  himself  and  John,  has  paid  to  the  latter, 
and  still  is  paying  interest.  The  result  of  this  arrangement 
is  that  the  defendant  has  become  debtor  to  John  fur  tin-  $400, 
who  has  consented  to  accept  and  look  to  him  for  the  payment 
thereof.  This  is  in  effect  a  payment  of  the  $1000,  according 
to  the  terms  of  the  contract.  Thus  we  find  not  a  part 
but  a  full  performance  of  a  parol  contract  for  the  sale  of 
lands,  together  with  a  delivery  and  enjoyment  of  the  possession 
from  the  time  it  was  made,  and  the  vendee  must  be  regarded 
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as  the  owner  of  the  land,  and  on  a  bill  filed  for  that  purpose 
would  be  entitled  to  a  decree  for  a  specific  performance  and 
for  the  execution  and  delivery  of  a  deed  from  the  vendor  if 
living,  and  his  heirs  or  devisees  if  dead.  For  all  the  purposes 
of  this  action  the  deed  must  be  regarded  as  actually  delivered 
and  the  title  vested  in  the  defendant.  (Lowry  v.  Tew, 
3  Barb.  Ch.  407.)  The  proof  also  shows  that  James  Trapha- 
gen, by  his  will  dated  January  21st,  1847,  devised  the  lands 
in  dispute  to  Peter  W.  Traphagen,  the  father  of  the  plaintiffs, 
in  fee.  This  doubtless  vested  in  the  devisee  such  title  as 
James  Traphagen  at  that  time  had,  and  no  more.  This  was 
the  nominal  legal  title  subject  to  the  equitable  rights  and  in- 
terests of  the  defendant  Henry  Traphagen. 

Benjamin  Traphagen,  a  witness  cabled  by  the  defendant, 
was  asked  upon  his  cross-examination  by  the  counsel  for  the 
plaintiffs,  "  When  in  1838  the  farms  were  marked  off  and  the 
legacies  mentioned,  what  was  the  understanding  between 
your  father  and  your  brothers,  Peter,  Henry  and  yourself, 
when  your  father  was  to  give  his  sons  the  titles  to  the  farms  ?" 
This  question  was  objected  to,  and  the  objection  sustained, 
and  the  plaintiff  excepted.  The  ground  of  the  objection  was 
not  stated,  but  it  is  obvious  enough.  It  sought  to  elicit 
what  the  witness  understood,  and  not  what  the  interlocutors 
said,  and  therefore  I  think  it  was  properly  overruled.  Had 
it  been  answered,  however,  the  defendant's  title  would  have 
remained  the  same,  as  the  father,  James  Traphagen,  died 
without  having  executed  any  of  the  deeds. 

The  testimony  of  the  defendant  Henry  Traphagen  was 
received  by  the  referee,  against  the  plaintiff's  objection,  as 
being  incompetent  to  give  evidence  of  a  transaction  between 
James  Traphagen  and  himself.  This  assumes  that  the  plain- 
tiffs are  representatives  of  the  former,  within  the  meaning  of 
section  399  of  the  code,  which  I  think  they  are  not.  They 
claim  the  lands  as  heirs  at  law  of  Peter  W.  Traphagen,  to 
whom  they  allege  they  were  devised  by  James  Traphagen. 
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Devisees  take  by  purchase  and  not  by  descent.  In  no  sense 
can  the  plaintiffs  be  deemed  the  representatives  of  James 
Traphagen. 

The  judgment  should  be  affirmed. 

[KINGS  GENERAL  TERM,  December  14,  1863.    Brown,  Scrugham  and  Lott, 
Justices.] 


STARR  vs.  LIFTCHILD. 

Where  the  principal  of  a  school  undertakes  that  he  will,  during  a  specified 
term,  instruct  a  pupil  in  the  learning  and  knowledge  taught  at  his  school, 
receive  him  into  his  family,  and  protect  him  and  provide  for  his  physical 
wants,  for  a  specific  compensation,  he  cannot,  for  some  actual  or  supposed 
transgression  of  the  pupil,  withdraw  his  care  and  protection,  deny  him  the 
shelter  and  comfort  of  his  house,  and  under  the  name  or  form  of  punish- 
ment, leave  him  a  wanderer  in  the  streets,  destitute  of  the  means  of  sub- 
sistence, without  forfeiting  the  compensation  agreed  to  be  paid  him. 

In  the  absence  of  express  stipulations  in  such  a  contract,  to  that  effect,  the 
principal  cannot  as  a  punishment  for  a  transgression  actually  ascertained, 
expel  the  pupil  from  the  shelter  and  protection  of  his  house,  or  refuse  to 
receive  him  back  at  his  father's  request,  after  he  has  voluntarily  left,  and 
then  claim  the  compensation  stipulated  in  the  contract. 

Such  a  contract  is  entire.  It  cannot  be  separated  and  apportioned,  and  the 
amount  awarded  to  the  principal  for  the  time  he  actually  furnished  board 
and  tuition  to  the  pupil.  If  he  refuses  to  furnish  them  for  the  whole  pe- 
riod, he  is  not  entitled  to  recover  any  thing 

A  PPEAL  from  a  judgment  entered  on  the  report  of  a 
lA  referee.  The  material  facts  appear  in  the  opinion  of 
the  court. 

L.  R.  Marsh,  for  the  plaintiff. 
G.  T.  Jenks,  for  the  defendant. 

By  the  Court,  BROWN,  J.     The  plaintiff  is  the  principal 
of  the  Commercial  Collegiate  Institute,  situate  at  Yonkers, 


542  CASES  IN  THE  SUPREME  COURT. 

Starr  v.  Liftcbild. 

in  the  county  of  Westchester.  He  is  by  profession  an  in- 
structor of  youth,  and  receives  into  his  family  thirty  young 
gentlemen,  whom  he  qualifies  by  a  course  of  liberal  studies 
for  the  business  pursuits  of  life,  or  for  admission  into  any  of 
the  colleges  and  universities  of  the  country.  The  defendant 
resides  in  the  city  of  New  York,  which  is  some  15  miles  dis- 
tant from  Yonkers.  The  academic  year  at  the  plaintiff's 
school  or  institute  consists  of  two  terms  of  22  weeks  each ; 
one  of  which  commences  on  the  1st  day  of  May,  and  the 
other  on  the  1st  day  of  November,  in  each  year.  Some  time 
prior  to  the  1st  of  November,  1859,  the  parties  entered  into 
a  contract  by  which  the  plaintiff,  on  that  day,  agreed  to  re- 
ceive the  defendant's  son,  Horatio,  into  his  family  and  as  a 
pupil  at  his  school,  for  instruction  in  the  course  of  studies 
pursued  thereat,  for  the  term  of  22  weeks,  which  commenced 
•on  the  1st  day  of  November,  and  which  was  to  terminate  at 
the  expiration  of  22  weeks  thereafter ;  during  which  term 
the  plaintiff  was  also  to  furnish  the  son,  Horatio,  with  the 
necessary  board,  &c.  in  his  own  family.  As  an  inducement 
to  parents  to  intrust  the  plaintiff  with  the  care  of  their  chil- 
dren, the  plaintiff,  in  his  printed  circular,  said:  "It  is  his 
purpose  to  be  the  companion  of  those  intrusted  to  his  charge, 
that  he  may  be  their  constant  mentor,  in  their  studies,  in 
their  recreations,  and  in  the  home  circle  ;  and  thus  avail  him- 
self of  every  opportunity  as  it  arises  for  their  improvement." 
In  consideration  whereof  the  defendant  agreed  to  pay  to  the 
plaintiff  the  sum  of  $150,  which,  by  the  terms  of  the  con- 
tract, as  expressed  in  the  printed  circular  of  the  plaintiff,  was 
payable  in  advance,  but  which  was  modified  at  the  instance 
and  for  the  convenience  of  the  defendant,  in  respect  to  time, 
so  that  the  plaintiff"  accepted  the  promissory  note  of  the  de- 
fendant, dated  November  1st,  1859,  for  $150,  payable  to  the 
order  of  N.  W.  Starr,  at  the  Ocean  Bank,  New  York  city, 
three  months  after  date.  This  note  was  delivered  to  the 
plaintiff  on  or  about  the  day  it  bears  date.  In  pursuance  of 
the  agreement,  the  son,  Horatio,  was  received  into  the  plain- 
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tiff's  family  and  school,  on  the  day  when  the  note  bears  date 
where  he  remained  pursuing  his  studies  in  the  usual  manner, 
until  Wednesday,  the  25th  day  of  January,  thereafter,  win  n 
the  plaintiff  having  discovered  some  improper  conduct  on  t he- 
part  of  some  of  his  pupils,  announced  at  the  breakfast  table 
and  in  their  presence,  that  he  intended  to  investigate  it  and 
punish  the  offenders.  The  son,  Horatio,  thereupon  immedi- 
ately left  the  school,  without  permission  of  any  person,  and 
returned  to  his  father's  house,  in  the  city  of  New  York.  On 
the  next  day,  Thursday,  he  was  brought  back  to  the  school 
by  his  mother,  who  requested  the  plaintiff  to  receive  him 
again  into  his  family  and  school.  The  plaintiff  replied  that 
he  had  set  apart  the  Saturday  following  for  the  proposed  in- 
vestigation into  the  misconduct  of  his  pupils,  and  he  refused 
to  receive  the  boy,  Horatio,  back  again  into  his  school  and 
family,  until  the  investigation  had  taken  place ;  but  said  to 
the  mother  he  would  receive  the  boy  again  on  the  Monday 
following.  He  made  no  offer  or  proposition  as  to  the  care  or 
maintenance  of  Horatio  in  the  mean  time.  The  mother  took 
the  boy  away  with  her  to  the  city  of  New  York,  and  he  never 
returned  again  to  the  family  or  school  of  the  plaintiff.  When 
the  note  fell  due  it  was  not  paid,  and  the  present  action  was 
brought  to  recover  the  sum  due  thereon.  The  action  was 
tried  before  a  referee,  who  made  a  report  in  favor  of  the  plain- 
tiff, for  the  principal  sum  due  on  the  note,  with  the  interest, 
upon  which  judgment  was  entered,  and  the  defendant  ap- 
pealed. 

The  boy  Horatio's  complicity  with  the  offense  which  the 
plaintiff  charged  against  the  pupils  of  his  school  is  a  question 
of  no  moment  to  the  present  inquiry.  He  was  the  sole  judge 
whether  an  offense  had  been  committed,  and  of  the  scholar's 
guilty  connection  with  it.  Standing  in  the  place  of  the  parent, 
he  had  all  the  rights  incident  to  that  relation ;  and  upon  the 
question  of  the  transgression  of  the  rules  of  the  school,  or  the 
observances  necessary  to  the  government  and  good  order  of 
his  family,  we  regard  his  authority  as  all  but  absolute,  and 
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not  open  to  examination  and  inquiry,  as  we  also  do  in  regard 
to  the  guilt  or  innocence  of  those  charged  with  their  infraction. 
He  is  also  the  sole  and  absolute  judge  of  the  punishment  to 
be  inflicted,  with  this  limitation,  that  it  shall  be  reasonable 
and  usual,  and  not  destructive  of  the  objects  of  the  relation,  or 
subversive  of  the  contract  under  which  the  relation  exists. 
The  plaintiif  undertook  that  he  would,  during  the  period  of 
22  weeks,  instruct  this  boy  in  the  learning  and  knowledge 
taught  at  his  school,  receive  him  into  his  family,  and  protect 
him  and  provide  for  his  physical  wants,  and  at  the  same  time 
be  the  constant  companion  of  his  studies  and  recreations,  in 
what  he  called  the  home  circle.  That  he  would  in  fact  be  to 
him  a  parent  and  protector  as  well  as  an  instructor.  These 
are  weighty  obligations,  and  they  are  obligations  contracted 
with  the  father,  and  for  which  he  was  to  reward  and  remu- 
nerate him.  To  entitle  him  to  that  remuneration  he  must 
fulfill  the  contract  on  his  part.  He  cannot  for  some  actual 
or  supposed  transgression  of  the  boy,  withdraw  his  care  and 
protection,  deny  him  the  shelter  and  comfort  of  his  house, 
and  under  the  name  or  form  of  punishment  leave  him  a  wan- 
derer in  the  public  streets,  without  the  means  of  subsistence. 
Such  a  mode  of  punishment  is  neither  reasonable  nor  usual ; 
for  in  many  cases  it  would  expose  the  health  as  well  as  the 
morals  of  the  pupil  to  certain  destruction.  It  is  subversive 
of  the  ends  and  purposes  of  the  contract ;  because  under  pre- 
tense of  inflicting  a  salutary  punishment  for  the  reformation 
of  the  offender,  it  releases  and  relieves  the  person  prescribing 
it,  for  the  time  being,  from  his  duties  and  obligations  under 
the  contract.  In  the  absence  of  express  stipulations  to  that 
effect  in  the  contract,  we  think  the  plaintiff  could  not  as  a 
punishment  for  a  transgression  of  the  rules  of  his  school  or 
the  order  of  his  family,  actually  ascertained,  expel  the  pupil 
from  the  shelter  and  protection  of  his  house,  or  refuse  to  re- 
ceive him  back  at  his  father's  request,  after  he  had  volunta- 
rily left,  and  still  claim  the  compensation  stipulated  in  the 
contract.  The  boy  left,  without  the  knowledge  and  against 
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the  will  of  his  father,  on  Wednesday,  was  brought  back  by 
the  mother  immediately,  and  the  plaintiff  refused  to  receive 
him.  It  is  no  answer  to  the  evil  and  inevitable  consequences 
to  result  from  the  right  which  the  plaintiff  claims  to  exercise, 
to  say  that  the  boy  thus  abandoned  could  resort  and  did  re- 
sort to  the  shelter  and  protection  of  his  father's  house,  only 
15  miles  distant.  If  the  right  exists  at  all,  its  exercise  is 
not  limited  by  distance,  more  or  less.  If  it  can  be  exercised 
upon  a  boy  whose  parents  live  at  the  distance  of  15  miles,  it 
may  also  be  exercised  upon  another  whose  parents  may  be 
150  miles  distant.  Nor  did  the  plaintiff's  offer  to  receive  the 
boy  back  again  on  the  Monday  following  the  Thursday  when 
the  plaintiff  refused  to  receive  him,  excuse  or  justify  the  plain- 
tiff in  his  refusal.  The  plaintiff's  obligation  to  provide  for 
and  protect  the  boy  extended  over  all  the  time  between  the 
1st  of  November  and  the  31st  of  March  following,  as  well  as 
it  did  to  the  time  to  elapse  after  the  Monday  named.  The 
plaintiff's  duty  was  fixed  by  the  contract,  and  could  not  be 
limited  or  reduced  a  single  day  without  the  assent  of  the 
other  contracting  party.  During  the  four  days  to  elapse  be- 
tween Thursday  and  Monday,  this  boy  must  have  been  sup- 
plied with  food  and  other  necessaries  to  satisfy  the  cravings 
of  nature,  and  that  these  things  were  supplied  by  others  and 
the  lad  not  exposed  to  want  and  suffering,  is  no  reason  for 
giving  the  plaintiff  the  benefit  of  a  contract  which  he  refused 
to  fulfill. 

The  contract  is  entire ;  it  cannot  be  separated  and  appor- 
tioned, and  the  amount  awarded  to  the  plaintiff  for  the  time 
he  actually  furnished  board  and  tuition  to  the  boy.  He  was 
to  receive  the  entire  sum  of  $150  for  the  22  weeks'  board  and 
tuition.  Having  refused  to  furnish .  it  he  is  not  entitled  to 
recover  any  thing.  He  must  recover  all  or  nothing. 

The  judgment  should  be  reversed,  and  a  new  trial  granted 
at  the  circuit,  with  costs  to  abide  the  event. 

[Euros  GENERAL  TERM,  December  14,  1863.  Brown,  Serughain  and  Lott, 
Justices.] 
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The  fact  that  no  one,  without  some  previous  knowledge,  can  be  expected  to 
provide  against  the  contingency  of  a  car,  with  the  railway  upon  which  it 
stands,  coming  upon  him  by  a  side  movement,  imposes  upon  a  rail  road 
company  greater  care  and  circumspection  in  moving  their  cars  from  one 
track  to  another  in  that  unusual  manner,  than  is  ordinarily  imposed  upon 
such  companies. 

That  fact,  also,  in  the  absence  of  all  proof  of  knowledge  by  a  person  injured 
of  the  structure  for  shifting  cars  from  one  track  to  another  by  a  side  move- 
ment, and  the  danger  resulting  to  passengers  therefrom,  will  exonerate 
him  from  the  charge  of  having  contributed  to  the  accident  by  his  own 
carelessness. 

Neither  an  entry  into  the  cars,  upon  a  rail  road,  nor  the  payment  of  the  fare, 
is  essential  to  create  the  relation  of  carrier  and  passenger.  Being  within 
the  waiting-room,  waiting  to  take  the  cars,  is  as  effectual  to  make  one  a 
passenger  as  if  he  were  within  the  body  of  a  car. 

A  PPEAL  by  the  defendant  from  a  judgment  entered  at 
±\  the  circuit,  after  a  trial  before  a  jury.  The  action  was 
brought  to  recover  damages  for  an  injury  sustained  by  the 
plaintiff,  from  the  alleged  carelessness  of  the  defendant  or  its 
servants  and  agents,  at  the  passenger  depot  in  Brooklyn. 

V.  J,  Jack,  for  the  plaintiff. 

J.  W.  Gilbert,  for  the  defendant. 

By  the  Court,  BROWN,  J.  The  defendant  is  one  of  the 
city  rail  road  corporations  engaged  in  the  business  of  carrying 
passengers  from  various  points  within  the  city  of  Brooklyn, 
to  other  parts  of  the  city  and  to  Newtown,  in  the  county  of 
Kings.  It  has  a  depot  or  room  for  receiving  passengers, 
where  they  enter  the  cars  of  the  defendant,  in  First  street,  neai 
South  Seventh  street.  The  road  is  operated  by  means  of 
two  tracks,  the  same  cars  arriving  at  the  depot  upon  one 
track  and  departing  from  thence  upon  the  other.  The  wait- 
ing-room for  the  passengers,  and  from  which  they  enter  the 
cars,  is  close  to  the  track  which  is  the  means  of  departure 


KINGS— DECEMBER,  1863.  547 


Gordon  v.  Grand  Street  and  Newtown  Rail  Road  Co. 

from  the  depot,  there  being  between  the  car  when  it  is  upon 
the  outward  bound  track  and  the  waiting-room  a  narrow 
platform  two  feet  wide.  The  cars  arriving  with  passengers 
are  removed  from  the  incoming  to  the  outgoing  track  by  means 
of  a  movable  section  of  the  track,  placed  upon  what  the  wit- 
nesses call  a  slide,  level  with  the  floor  of  the  depot,  which  is 
moved,  with  the  car  upon  it,  from  one  track  to  the  other  by 
means  of  this  movable  slide.  When  the  movable  section,  with 
the  car  upon  it,  is  placed  upon  the  outgoing  track  it  approaches 
within  a  few  inches  of  the  narrow  platform  adjoining  the 
waiting-room.  Over  this  platform,  which  is  about  a  foot 
above  the  level  of  the  track  and  floor  of  the  depot,  the  pas- 
sengers pass  from  the  waiting-room  to  the  outgoing  car. 
On  the  3d  of  November,  1862,  the  plaintiff,  about  7  o'clock 
in  the  evening,  entered  the  waiting-room  with  a  friend,  to 
take  the  cars.  A  car  came  into  the  depot,  the  horses  were 
removed,  and  she,  thinking  it  was  ready  to  receive  passengers, 
stepped  out  of  the  waiting-room  onto  the  narrow  platform  and 
from  thence  upon  the  floor  of  the  depot,  for  the  purpose  of 
entering  the  car.  After  she  stepped  out  of  the  waiting- 
room  she  saw  the  car  commence  to  move  towards  her  side- 
ways. She  stepped  back  to  get  out  of  the  way,  but  before 
she  could  get  back,  her  foot  was  caught  between  the  moving 
body  of  the  platform  and  seriously  injured.  She  fainted,  and 
when  she  came  to  her  senses,  she  found  herself  in  the  waiting- 
room,  to  which  she  had  been  removed.  There  was  no  lamp  or 
light  inside  of-  the  waiting-room  at  this  time,  but  there  was  a 
light  in  the  office  adjoining,  which  shed  its  rays  into  the  wait- 
ing-room. No  one  gave  her  any  warning  as  to  what  she  was 
to  do  when  she  went  in,  nor  where  fc>  go.  She  had  no  knowl- 
edge of  the  manner  of  shifting  the  car,  nor  was  there  any  no- 
tice to  the  passengers  directing  them  how  to  proceed,  or  giving 
information  of  the  shifting  of  the  car  put  up  at  the  depot  or 
waiting-room.  This  is  substantially  the  testimony  of  the 
plaintiff  herself,  and  was  not  materially  changed  by  the  evi- 
dence taken  on  the  other  side.  Garrett  B.  Lane  the  defendant's 
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conductor,  who  was  examined  by  the  company,  testified  that 
there  was  light  enough  to  see  all  around  the  depot,  from  a 
light  in  the  receiver's  office.  At  the  time  he  commenced  to 
slide  the  car  from  one  track  to  the  other  quite  a  number  of 
persons  were  standing  about  in  the  depot,  and  he  told  them 
to  stand  back  and  get  out  of  the  way,  and  those  who  were  on 
the  floor  of  the  depot  got  upon  the  platform.  Supposing  all 
the  passengers  had  got  upon  the  platform,  himself  and  the 
driver  pushed  the  car,  got  it  upon  the  slide,  and  then  started 
the  movable  section  with  the  car  upon  it,  and  after  it  had 
moved  the  distance  of  two  or  three  feet  he  heard  the  plaintiff 
scream.  He  did  not  notice  the  plaintiff  at  all,  and  saw  no 
one  on  the  table  or  slide  at  the  time  he  started  it.  Joseph 
Lyon,  another  witness  for  the  defendant,  testified  that  he 
was  switch  tender  at  the  time,  and  heard  the  conductor  tell 
the  ladies  to  step  back  into  the  waiting-room,  and  saw  the 
plaintiff  there.  After  he  told  them  to  stand  back  he  pulled 
the  bolt.  The  other  passengers  stepped  back.  She  stepped 
back  at  first,  and  when  the  car  began  to  move  the  plaintiff 
stepped  down  again  and  immediately  she  screamed.  This  is 
all  the  evidence  important  to  the  main  issue. 

This  accident,  it  will  be  observed,  did  not  occur  in  the 
usual  and  ordinary  passage  of  the  cars  over  the  defendant's 
road.  The  track  of  the  road  is  visible  to  all  persons  exercis- 
ing ordinary  care,  and  so  is  the  approach  of  a  car  moving 
upon  it.  And  when  a  person  places  himself  upon  the  track 
while  the  cars  are  passing  and  repassing  upon  it,  such  an  act 
would  be  strong  if  not  positive  evidence  of  carelessness.  The 
injury  to  the  plaintiff  was  not  the  result  of  the  usual  passage 
of  the  cars  over  the  track  of  the  road.  It  occurred  while  the 
car  was  being  moved  from  the  one  track  to  the  other.  This 
movement  was  effected  by  the  voluntary  action  of  the  con- 
ductor and  the  driver,  and  the  moving  body  was  entirely  within 
their  control.  If  passengers  were  upon  the  floor  of  the  depot 
they  could  suspend  the  movement  until  they  removed  them- 
selves out  of  the  way.  The  conductor  saw  this  at  the  time, 
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for  he  gave  express  directions  to  the  persons  on  the  floor  of 
the  depot  to  stand  back  and  get  out  of  the  way.  The  mis- 
take he  made  was  in  moving  the  slide  with  the  car  upon  it 
before  his  directions  were  complied  with ;  for  if  the  persons 
present  failed  to  comply  with  his  directions,  from  not  hearing 
them  or  not  comprehending  what  he  meant,  it  was  gross  care- 
lessness in  him  to  put  the  slide  and  the  car  in  motion.  Few 
people,  I  apprehend,  would  have  had  the  sagacity  to  antici- 
pate the  movement  which  ensued.  Cars  do  not  usually  move 
side  wise.  Not  one  person  in  a  hundred  would  have  foreseen 
what  the  conductor  intended  to  do,  unless  they  had  notice  of 
and  understood  it  beforehand.  It  was  a  process  that  would 
not  have  been  intelligible  to  many  persons  without  previous 
explanation.  A  person  standing  upon  a  railway  in  the  vicin- 
ity of  a  car  or  locomotive  might  readily  enough  think  the  car 
or  locomotive  would  probably  move  backward  or  forward  and 
put  them  in  jeopardy.  But  no  one,  without  some  previous 
knowledge,  would  be  expected  to  provide  against  the  contin- 
gency of  a  car,  with  the  railway  upon  which  it  stood,  coming 
upon  him  by  a  side  movement,  like  that  described  by  the 
witnesses.  This  consideration,  it  seems  to  me,  imposed  upon 
the  defendant  greater  care  and  circumspection  in  moving 
its  car  from  one  track  to  another,  than  is  usually  imposed 
upon  a  railway  company,  while  at  the  same  time,  and  in  the 
absence  of  all  proof  of  knowledge  of  the  structure  for  shifting 
the  cars  and  the  danger  resulting  to  passengers  therefrom  by 
the  plaintiff,  it  is  a  complete  answer  to  the  defendant's  argu- 
ment that  the  plaintiff's  own  carelessness  contributed  to  the 
accident.  She  went  to  the  defendant's  depot  to  take  passage, 
as  she  says,  in  the  cars.  She  saw  a  car  arrive  and  stop  within 
a  few  feet  of  the  room  in  which  she  was  waiting,  and  without, 
as  she  says,  any  knowledge  that  the  car  was  to  be  moved 
across  the  track.  She  proceeded  to  enter  it.  Here  she  was 
struck  and  injured  by  the  act  of  the  conductor  in  moving  the 
car.  If  what  she  says  is  true,  (and  the  jury  were  to  judge 
of  that,)  there  was  no  want  of  care  on  her  part.  Negligence 
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and  carelessness  cannot  be  predicated  upon  such  an  act.  Care 
in  avoiding  danger  implies  that  there  is  or  would  be  with  all 
prudent  persons  a  sense  or  something  to  create  a  sense  of 
danger ;  for  if  the  circumstances  are  not  such  as  would  put  a 
prudent  and  cautious  person  upon  his  guard,  the  omission  to 
exercise  more  than  ordinary  attention  is  not  the  negligence 
which  contributes  to  an  accident.  The  real  point  in  the  case 
is  that  presented  by  the  conflicting  evidence  of  the  plaintiff, 
and  the  boy  Joseph  Lyon.  He  says,  when  the  conductor  told 
the  persons  on  the  floor  of  the  depot  to  step  back,  she,  with 
the  other  persons,  did  step  back,  at  first,  but,  "after  the  car 
began  to  move  she  stepped  down  again,  and  right  away  she 
screamed."  If  this  was  true,  then  undoubtedly  she  was  neg- 
ligent, and  should  not  be  allowed  to  recover.  The  jury, 
however,  did  not  concur  in  this  view.  They  gave  credit  to 
her  evidence  rather  than  that  of  the  boy  Lyon,  and  that  was 
their  province,  not  ours. 

The  counsel  for  the  defendant  insists  that  the  relation  of 
carrier  and  passenger  did  not  exist  between  the  parties  at  the 
time  of  the  accident.  This  point,  I  think,  cannot  be  main- 
tained. Neither  the  entry  into  the  cars  nor  the  payment  of 
the  fare  is  essential  to  create  that  relation.  Being  within  the 
waiting-room,  waiting  to  take  the  cars,  was  as  effectual  to  make 
her  a  passenger  as  if  she  had  been  within  the  body  of  one  of 
them.  The  waiting-room  is  made  for  the  purpose  of  receiv- 
ing and  accommodating  the  passengers,  until  the  car  arrives. 
Nor  can  the  time  of  taking  the  fare  be  material  to  create  the 
relation.  It  is  sometimes  taken  at  the  office.  This  is  usu- 
ally the  practice  upon  the  great  railways  of  the  country ;  but 
on  the  city  roads  it  is  almost  universally  taken  after  the  pas- 
senger has  entered  the  car,  and  while  it  is  in  motion  over 
the  route. 

Seeing  no  error  in  the  charge  of  the  judge,  upon  the  excep- 
tions taken  thereto,  I  think  the  judgment  should  be  affirmed. 

[KINGS  GENERAL  TERM,  December  14,  1863.  Brown,  Scrugham  and  Lott 
Justices.] 
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The  law  of  eminent  domain  extends  to  lands  needed  for  the  public  use,  and 
no  further.  Private  property  may  be  taken  by  the  state  and  the  title  of 
the  owners  divested  for  this  purpose  and  for  no  other.  Per  BROWN,  J. 

Within  this  limitation  the  power  of  the  legislature  is  indisputable,  but  fur- 
ther than  this  it  cannot  go.  The  use  to  which  it  is  to  be  appropriated 
must  be  a  public  use.  Per  BKOWX,  J. 

Where  a  statute  authorizes  the  land  of  individuals  to  be  taken,  for  the  pur- 
pose of  widening  an  avenue  in  a  city,  the  powers  and  jurisdiction  of  the 
commissioners  are  limited  and  restrained  to  the  lines  of  the  avenue  as 
enlarged.  Beyond  and  outside  of  those  lines  they  can  exert  no  power  or 
authority  whatever. 

It  is  the  sole  office  of  the  commissioners  to  estimate  and  ascertain  the  value 
of  the  lands  taken,  and  the  improvements  thereon,  with  the  damages  to  be 
sustained  by  the  owners  by  reason  thereof. 

Buildings  of  a  permanent  character  are  part  and  parcel  of  the  freehold,  and 
pass  from  the  owner  to  another,  or  to  the  public,  in  all  ordinary  transfers, 
either  voluntary  or  coercive,  as  the  land  itself  passes,  aud  as  a  part  thereof. 

When  land  is  taken  for  the  uses  of  a  street  or  avenue,  such  buildings  and 
parts  of  buildings  as  are  within  the  lines  of  the  proposed  improvement 
pass,  by  force  of  the  statute  and  the  proceedings  taken  under  it,  to  the 
public  authorities,  with  the  land  taken  ;  the  owners  being  thereby  divested 
of  their  title,  which  is  resumed  by  the  public;  while  the  residue  of  such 
buildings,  or  parts  thereof  beyond  and  outside  of  such  lines  remain  to 
the  owners,  with  the  land  upon  which  they  stand,  the  title  thereto  being 
untouched  and  unaffected  by  the  statute  and  the  proceedings  taken  under  it. 

1  PPEAL  by  the  defendant  from  a  judgment  entered  at  a 
1\.  special  term,  after  a  trial  at  the  circuit.  The  action 
was  brought  to  recover  the  value  of  a  building  situated  upon 
a  lot  in  the.  city  of  Brooklyn,  on  which  the  plaintiff  held  a 
mortgage,  to  which  building  the  defendant  claimed  title  by 
virtue  of  an  alleged  sale  and  transfer  from  the  commissioners 
of  estimate  and  assessment  in  the  matter  of  widening  Fourth 
avenue,  in  that  city. 

O.  0.  Reynolds,  for  the  plaintiff. 
J.  W.  Gilbert,  for  the  defendant. 
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By  the  Court,  BROWN,  J.  In  the  view  which  I  shall  take 
of  the  questions  involved  in  this  action,  it  will  not  be  neces- 
sary to  consider  the  power  of  the  legislature  to  pass  the  law 
under  which  the  proceedings  for  widening  Fourth  avenue  in 
the  city  of  Brooklyn  have  been  had ;  nor  to  examine  at  any 
length  the  8th  finding  of  the  judge,  to  which  the  defendant 
has  taken  exception  that  the  words  "  amounts  paid  for  dam- 
ages to  buildings"  were  erased,  and  "  the  amounts  paid  for 
buildings"  were  written  in  the  report  of  the  commissioners 
after  it  was  signed  and  filed  for  confirmation  and  without  the 
authority  or  direction  of  the  commissioners,  and  subsequent 
to  the  confirmation  thereof  by  the  court.  The  principal 
question  may  safely  be  disposed  of  upon  the  authority  of  the 
commissioners  to  dispose  of  the  building  in  dispute  to  the 
defendant,  in  the  manner  which  he  claims  in  his  answer  they 
have  done. 

Horace  B.  Fletcher,  the  plaintiff's  mortgagor,  was  the  owner 
of  the  lands  and  premises  mentioned  in  the  complaint,  and 
on  the  17th  of  February,  1859,  he,  together  with  Olive  Jane  his 
wife,  conveyed  them  to  the  plaintiff  by  mortgage  to  secure 
the  payment  of  $3500,  with  the  interest.  Upon  the  lands 
there  was  a  dwelling  house,  consisting  of  a  main  building 
upon  the  street,  and  an  extension  united  with  the  main  build- 
ing, which  extended  in  the  rear  ;  which  extension  was  a  frame 
filled  in  with  brick,  cellar  and  basement,  with  a  raking  cor- 
nice around  the  main  building  and  extension.  This  extension, 
the  witnesses  say,  might  be  used  and  moved  back  and  attach- 
ed to  another  building,  and  was  of  the  value  of  $600.  These 
buildings,  at  the  time  of  executing  the  mortgage,  constituted 
a  part  of  the  plaintiff's  security.  The  act  of  the  17th  of 
April,  1861,  to  amend  the  act  for  the  widening  of  Fourth 
avenue  in  the  city  of  Brooklyn,  provided  that  there  should 
be  added  to  the  avenue,  on  its  northwest  side,  fifty  feet  from 
its  intersection  with  Flatbush  avenue  to  Carroll  street,  and 
forty  feet  from  Carroll  street  to  the  city  line  at  or  near  60th 
street.  The  greater  portion  of  the  main  building  upon  the 
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mortgaged  premises  fell  within  the  line  of  the  avenue  as 
widened,  and  a  small  part  of  the  main  building,  with  the 
whole  of  the  building  called  the  extension,  and  the  lands  upon 
which  both  stood,  were  left  outside  of  the  line  of  the  street, 
and  were  not  therefore  taken  for  the  public  use.  In  the 
report  of  the  commissioners  to  estimate  the  expense  of  the 
improvement  and  the  damages  to  be  sustained  by  the  own- 
ers of  the  lands  and  buildings  affected  thereby,  Horace  E. 
Fletcher  was  awarded  the  sum  of  $4641.26,  of  which  sum 
$3800  was  either  for  damages  to  buildings,  as  the  plaintiff 
claims,  or  for  buildings,  as  the  defendant  claims ;  the  latter 
insisting  that  the  award  was  a  compensation  for  the  entire 
building,  although  a  part  of  it  was  not  upon  the  lands  taken 
for  the  improvement.  The  money  awarded  was  paid  by  the 
commissioners  to  Horace  B.  Fletcher.  The  plaintiff  was  not 
present.  He  had,  however,  before  that  time,  executed  a  re- 
lease of  the  lands  taken  for  the  avenue,  in  due  form  of  law, 
and  also  a  certificate  that  he  had  so  released  the  lands  taken 
for  the  avenue,  which  were  left  with  Abraham  Lott  to  be  de- 
livered by  the  latter  to  the  commissioners,  and  which  were  so 
delivered  at  the  time  the  award  was  paid.  Both  these 
papers  declared  in  express  terms  that  the  plaintiff  retained  the 
residue  of  the  mortgaged  premises  as  security  for  the  money 
secured  by  the  mortgage.  Two  thousand  dollars  of  the  sum 
awarded  was  at  the  suggestion  of  Abraham  Lott  and  without 
the  knowledge  of  Mr.  Bennett,  the  plaintiff',  left  in  the  hands 
of  the  former  by  Horace  R.  Fletcher,  to  remain,  as  he  says, 
until  the  building  was  removed.  Edward  Boyle,  the  defend- 
ant, claims  to  be  the  owner  of  the  main  building  as  well  as 
the  extension  in  the  rear,  by  purchase  from  the  commission- 
ers of  estimate,  who,  he  says,  sold  the  same  to  him,  and  this 
purchase,  which  does  not  seem  to  be  disputed,  is  his  only  title. 
Just  before  the  commencement  of  this  action  he  gave  notice 
to  Fletcher  to  vacate  the  buildings,  to  the  end  that  he  might 
remove  them,  and  avowed  his  intention  to  remove  them  from 
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the   mortgaged   premises   under   his  title  derived  from  the 
commissioners. 

If  the  proof  taken  at  the  trial  established  certainly  and 
positively  that  Horace  E.  Fletcher  accepted  and  received  the 
sum  awarded  to  him  by  the  commissioners  in  full  payment 
and  satisfaction  and  as  a  compensation  for  the  lands  and 
for  the  buildings  upon  the  lands  taken,  as  well  as  for  those 
upon  the  adjoining  lands,  as  expressed  in  the  receipt  signed 
by  him  (which  I  think  it  does  not  establish  by  any  means)  I 
do  not  see  how  it  could  affect  or  impair  the  lien  of  the  plain- 
tiff. He  was  not  a  party  to  or  present  at  the  transaction, 
and  Mr.  Abraham  Lott  was  his  attorney  to  deliver  the  release 
and  for  no  other  purpose.  He  gave  no  assent,  and  did  nothing 
which  can  be  construed  into  an  assent  that  Fletcher's  receipt 
should  have  the  effect  which  Boyle  claims  for  it.  So  far 
from  that,  he  gave  the  commissioners  express  notice,  in  the 
release  and  in  the  written  certificate,  that  he  looked  to  and 
retained  his  lien  upon  the  land  not  included  within  the  lines 
of  the  avenue  as  security  for  the  payment  of  the  mortgage 
debt.  This  was  enough  in  itself  to  dispose  of  all  claim  which 
they  or  Boyle,  who  claims  from  them,  could  have  to  the 
building  outside  of  the  line  of  the  avenue.  Let  us  look, 
however,  for  a  moment,  at  the  nature  of  the  proceedings  under 
which  the  lands  were  taken  for  the  avenue,  and  the  powers  of 
the  commissioners  under  them.  The  act  of  the  17th  of  April, 
1861,  and  that  to  which  it  was  an  amendment,  was  an  exer- 
cise by  the  legislature  of  the  right  to  resume  the  posesssion 
and  the  ownership  of  private  property  for  the  public  use. 
The  law  of  eminent  domain  extends  to  lauds  needed  for  the 
public  use,  and  no  further.  Private  property  may  be  taken  by 
the  state,  and  the  title  of  the  owners  divested  for  this  purpose, 
and  for  no  other.  Within  this  limitation  the  power  of  the 
legislature  is  indisputable,  but  further  than  this  it  cannot  go. 
The  use  to  which  it  is  to  be  appropriated  must  be  a  public 
use.  The  law  was  so  far  relaxed  by  the  constitution  of  1846 
as  to  allow  private  roads  to  be  opened  through  private  prop- 
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erty.  Until  that  time  not  even  a  right  of  way  could  be  taken 
from  one  man  and  given  to  another.  "The  constitution,  by 
authorizing  the  appropriation  of  private  property  to  public 
use,  impliedly  declares  that  for  any  other  use  private  prop- 
erty shall  not  be  taken  from  one  and  applied  to  the  use  of 
another.  It  is  in  violation  of  natural  right,  and  if  it  is  not 
in  violation  of  the  letter  of  the  constitution  it  is  of  its  spirit, 
and  cannot  be  supported.  This  power  has  been  supposed  to 
be  convenient  when  the  greater  part  of  a  lot  is  taken  and  only 
a  small  part  left,  not  required  for  public  use,  and  that  small 
part  of  but  little  value  in  the  hands  of  the  owner.  In  such 
case  the  corporation  have  been  supposed  best  qualified  to 
take  and  dispose  of  such  parcels,  or  gores  as  they  have  some- 
times been  called;  and  probably  this  assumption  of  power 
has  been  acquiesced  in  by  the  proprietors.  I  know  of  no 
case  where  it  has  been  questioned  and  where  it  has  received 
the  deliberate  sanction  of  this  court."  (Opinion  of  Ch.  J. 
Savage,  in  the  matter  of  Albany  street,  11  Wend.  148.  See 
also  Varick  v.  Smith,  5  Paige,  137  ;  Bloodgood  v.  Mohawk 
and  Hudson  R.  R.  Co.,  18  Wend.  9.)  Fourth  avenue  was 
to  be  enlarged  so  as  to  be  of  a  uniform  width  of  120  feet. 
For  this  purpose  a  strip  of  land  50  feet  in  width  for  a  part 
of  the  distance,  and  40  feet  for  the  residue  of  the  distance, 
was  taken  by  force  of  the  act  to  which  I  have  referred,  and 
added  to  the  street.  The  powers  and  jurisdiction  of  the 
commissioners  were  limited  and  restrained  to  the  lines  of  the 
avenue,  as  enlarged.  Beyond  and  outside  of  them  they  could 
exert  no  power  or  authority  whatever.  It  was  the  value  of 
the  lands  taken  and  the  improvements  thereon,  with  the 
damages  to  be  sustained  by  the  owners  by  reason  thereof,  that 
the  commissioners  were  to  estimate  and  ascertain.  This  was 
their  office  and  they  had  no  other.  Buildings,  such  as  those 
upon  the  mortgaged  premises,  are  part  and  parcel  of  the  free- 
hold, and  pass  from  the  owner  to  another  or  to  the  public  in  all 
ordinary  transfers,  either  voluntary  or  coercive,  as  the  land  it- 
self passes,  and  as  a  part  thereof.  Where  land  is  taken  for 
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the  uses  of  a  street  or  avenue  such  buildings  and  parts  of  build- 
ings as  are  within  the  lines  of  the  proposed  improvement  pass, 
by  force  of  the  statute  and  the  proceedings  taken  under  it,  to 
the  public  authorities  with  the  land  taken,  the  owners  being 
thereby  divested  of  their  title,  which  is  resumed  by  the  public ; 
while  the  residue  of  such  buildings,  or  parts  thereof,  beyond 
and  outside  of  such  lines,  remain  to  the  owners  with  the 
land  upon  which  they  stand,  the  title  thereto  being  untouched 
and  unaffected  by  the  statute  and  the  proceedings  taken 
under  it.  If  I  am  right  in  the  view  I  have  taken  of  the  law 
of  eminent  domain  the  commissioners  were  without  any 
authority  over  that  part  of  the  buildings  known  as  the  ex- 
tension, and  could  grant  no  right  or  title  thereto  to  the 
defendant  Edward  Boyle. 

The  judgment  should  be  affirmed  with  costs. 

[KINGS  GENEBAL  TERM,  December  14,  1868.    Brown,  Scrugham  and  Latt, 
Justices.] 


DUBOIS  and  others,  adm'rs  &c.,  vs.  BAKER. 

B.  being  sued  by  the  executors  of  A.  upon  promissory  notes  given  in  May 
and  June,  1861,  to  the  testator,  set  up  by  way  of  counter-claim  or  set- 
off,  a  note  for  $5000  made  by  A.,  dated  November  19,  1860,  payable  one 
day  after  his  death;  which  note  B.  alleged  was  given  in  settlement  of 
his  claim  against  A.  for  money  lent,  money  had  and  received,  goods  sold 
and  delivered,  and  for  work,  labor,  services,  counsel,  advice,  &c.  A.  died 
in  January,  1862,  at  the  age  of  80  years.  His  eyesight  had  been  impaired 
and  gradually  decaying  for  some  years  ;  and  for  more  than  a  year  before 
the  note  was  made  he  was  entirely  blind.  B.  resided  in  the  neighborhood, 
and  occasionally  sold  farm  produce  for  A.,  paid  his  taxes,  collected  money 
and  conducted  lawsuits  before  justices  &c.  Beyond  these  inconsiderable 
services  B.  offered  but  little  proof  in  respect  to  the  consideration  of  the 
note,  and  produced  no  book  containing  entries  of  the  items  which  made  up 
the  $5000 ;  nor  did  he  show  how  much  was  due  for  money,  how  much  for 
property,  and  how  much  for  services.  On  the  other  hand  the  plaintiffs  pro- 
duced receipts  from  B.  to  A.  in  full  for  services  and  demands,  dated  sub- 
sequent to  the  giving  of  the  $5000  note.  Held  that  the  proof  showed  an 
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absence  of  any  consideration  for  the  latter  note  ;  and  that  the  judge  would 
have  been  justified  in  directing  a  verdict  for  the  plaintiffs  upon  that  ground. 

Questions  referring  to  the  appearance  of  a  promissory  note,  at  the  trial,  as, 
whether  the  body  of  the  instrument  and  the  signature  were  written  with  the 
same  ink  ;  whetlrer  there  appears  to  be  an  erasure  on  the  not*  ;  whether 
the  erasure  was  made  before  or  after  the  body  of  the  note  was  written  ; 
and  whether  either  of  the  edges  of  the  note  were  cut  edges,  or  $he  ordinary 
foolscap  edges  ;  are  proper,  as  calling  for  facts  (and  not  opinions)  which  are 
apparent  and  obvious,  and  which  the  party  has  a  right  to  prove,  if  material. 

As  respects  the  existence  of  a  writing  upon  an  erasure,  and  whether  it  was 
made  before  or  after  the  body  of  the  note  was  written,  if  that  rests  in 
opinion,  it  is  a  question  upon  which  a  witness  who  is  a  bank  cashier  is 
qualified  to  speak  as  an  expert. 

Where  notes  and  receipts  of  a  party,  conceded  to  be  genuine,  are  already  in 
evidence,  for  other  purposes  of  the  cause,  a  witness  who  is  an  expert  may 
state  in  what  respect  the  character  of  the  handwriting  of  another  note 
(whose  genuineness  is  questioned)  differs  from  such  notes  and  receipts. 

A  PPEAL  from  a  judgment  entered  upon  a  verdict  at  a 
IA  circuit. 

A.  J.  Parker,  for  the  plaintiffs. 
H.  A.  Nelson,  for  the  defendant. 

By  the  Court,  BEOWN,  J.  This  action  was  brought  to  re- 
cover the  sum  due  upon  a  promissory  note,  dated  at  Hyde 
Park,  May  1,  1861,  for  $500,  payable  to  Isaac  Allen,  the 
plaintiffs'  intestate,  or  bearer,  one  year  after  date,  with  in- 
terest ;  also  a  promissory  note  dated  at  the  same  place,  June 
25,  1861,  for  the  sum  of  $100,  payable  to  Isaac  Allen  or 
bearer,  thirty  days  after  date.  The  defendant,  in  his  answer, 
did  not  deny  the  making  and  delivery  of  the  two  notes,  but 
he  set  tip  in  his  answer,  by  way  of  counter-claim  or  offset,  in 
substance,  that  on  the  19th  day  of  November,  1860,  the  in- 
testate was  indebted  to  the  defendant  in  various  large  sums 
of  money,  for  money  lent  by  the  defendant  to  the  intestate 
and  for  which  the  latter  had  given  his  promissory  notes  to 
the  former ;  and  also  for  money  had  and  received  by  Allen 
for  the  defendant ;  and  for  part  of  a  bond  and  mortgage  sold 
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and  assigned  by  the  defendant  to  Allen  ;  and  for  goods,  wares 
and  merchandise,  and  bonds,  sold  and  delivered  by  the  de- 
fendant to  Allen,  and  for  work,  labor  and  services,  counsel, 
advice  and  assistance  rendered  and  furnished  by  the  defendant 
to  Allen,  and  at  his  request.  That  Allen  and  the  defendant, 
on  or  about  the  19th  day  of  November,  1860,  adjusted  all 
claims  and  demands  which  the  former  had  against  the  latter, 
at  the  sum  of  $5000,  and  it  was  agreed  that  Allen  was  in- 
debted to  the  defendant  in  such  sum  of  $5000,  which  sum 
was  to  be  paid  out  of  the  estate  of  said  Allen,  one  day  after 
his  death,  and  should  then  become  due  and  payable.  And 
Isaac  Allen  did  then,  at  the  town  of  Hyde  Park,  make  and 
deliver  to  the  defendant  his  promissory  note  in  words  and 
figures  following ; 

"$5000.  One  day  after  my  death,  for  services  rendered  and 
value  received,  I  promise  to  pay,  and  there  shall  be  paid 
out  of  my  estate  to  A.  C.  Baker  or  bearer,  the  sum  of  five 
thousand  dollars.  Hyde  Park,  November  19th,  1860. 

ISAAC  ALLEN." 

It  is  of  consequence  to  keep  in  mind  that  the  defendant 
claims  the  note  to  have  been  given  to  him  for  the  sum  found 
due  to  him  upon  an  account  stated,  which  account  consisted 
of  money  actually  advanced  and  received,  of  goods  and 
property  sold,  and  services  rendered,  and  that  it  is  payable 
after  the  death  of  the  maker,  and  without  interest.  There 
were  some  other  items  of  set-off  claimed  in  the  answer,  but  no 
question  arose  upon  them  at  the  trial,  and  it  is  not  worth 
while  to  notice  them  further.  The  question  litigated  was  the 
genuineness  and  validity  of  the  $5000  note. 

Isaac  Allen  died  on  the  20th  day  of  January,  1862,  at 
Hyde  Park,  where  he  had  resided  for  many  years,  upon  a 
farm  of  his  own,  the  management  and  cultivation  of  which 
was  his  only  business.  He  had  neither  wife  nor  children  at 
the  time  of  his  decease,  and  no  one  resided  with  him,  at  and 
for  some  time  before  his  death,  but  Mary  E.  Sarles,  a  woman 
of  somewhat  doubtful  reputation.  He  was  80  years  of  age 
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when  he  died  ;  his  eyesight  had  been  impaired  and  gradually 
decaying  for  some  years,  and  for  more  than  one  year  before 
the  note  was  made  he  was  entirely  blind.  Abram  C.  Baker 
resided  in  the  neighborhood.  He  was  not  a  professional  man, 
but  his  customary  occupation  does  not  appear.  He  was  fre- 
quently at  Allen's  house  about  the  time  the  note  bears  date, 
and  his  relations  to  the  deceased  were  somewhat  intimate  and 
confidential,  for  he  occasionally  sold  farm  produce  for  Allen, 
paid  his  taxes,  attended  to  a  lawsuit  or  so  in  justices'  courts, 
collected  money  for  him,  and,  as  the  witnesses  say,  assisted 
him  in  the  transaction  of  his  business.  Beyond  these  incon- 
siderable services  he  offered  but  little  proof  of  the  allegations 
of  his  answer  in  respect  to  the  money,  property  and  services 
therein  referred  to  as  the  consideration  of  his  claim.  He  pro- 
duced no  book  containing  entries  of  the  items  which  made  up 
the  $5000,  nor  did  he  attempt  to  specify  how  much  was  due 
for  money,  how  much  for  property,  and  how  much  for  the 
services  alleged  to  have  been  rendered.  He  did,  however, 
produce  a  witness,  Edward  Barrett,  who  testified  that  in 
December,  1860,  he  heard  Allen  say  Baker  was  a  clever  fellow 
and  was  doing  business  for  him,  and  a  few  days  before  he  had 
had  a  settlement  with  him,  and  had  given  Mr.  Baker  a  note 
for  services,  for  $5000.  The  character  of  this  witness  was 
impeached  upon  the  trial,  to  an  extent  more  or  less.  I  may 
also  state  in  this  connection,  that  David  Traviss,  a  witness 
examined  by  the  plaintiffs,  testified  he  heard  Baker  say,  after 
the  inventory  of  Allen's  estate  was  taken,  that  he  had  a  note 
against  the  estate  for  $5000.  He  stated  how  it  was  drawn, 
one  day  after  death.  He  said  he  drew  the  note  and  Isaac 
Allen  signed  it,  at  Allen's  house.  They  were  alone,  and  no 
body  was  to  know  it  till  after  his  death.  No  reason  for  the 
gift  was  assigned  by  Baker.  He  said  Allen  wanted  to  give 
him  a  present,  as  he  had  done  a  great  deal  for  him.  The 
weight  of  the  evidence,  tended  to  show  that  the  signature  was 
in  Allen's  handwriting,  while  it  established  very  satisfacto- 
rily that  the  body  of  the  note  was  written  by  Baker,  in  dif- 
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ferent  ink  from  that  of  the  signature.  It  is  to  be  observed 
that  the  two  notes  upon  which  the  plaintiffs'  action  is  brought, 
and  upon  which  the  defendant  admitted  there  was  $673.53 
due,  were  given  in  May  and  June,  after  the  date  of  the  $5000 
note.  The  plaintiffs  also  produced  and  proved  Baker's  re- 
ceipt to  Isaac  Allen,  of  one  dollar,  in  full  for  services  and  de- 
mands, dated  May  1st,  1861.  Also  another  receipt  of  Baker's 
to  Allen,  dated  August  the  8th,  1861,  in  which  he  acknowl- 
edges the  receipt  of  $5.60  for  expenses  for  selling  a  grey 
horse,  and  other  services  up  to  that  date.  The  plaintiffs  also- 
proved  by  Dr.  Edward  H.  Parker,  a  witness  accustomed  to  the 
use  of  the  microscope,  that  he  had  examined  the  note  and 
the  writing  thereof  through  that  instrument,  and  that  the 
word  year,  in  the  body  of  the  note,  had  been  erased  and  the 
word  day  written  upon  the  erasure,  so  as  to  make  the  same 
payable  one  day  in  place  of  one  year  after  the  death  of  the 
maker ;  and  that  the  body  of  the  note,  which  was  written  in 
blue  ink,  had  been  written  after  it  was  signed  with  the  name 
of  Isaac  Allen,  which  was  written  in  black  ink,  because  cer- 
tain parts  of  the  blue  ink  pressed  on  and  overlapped  the  black 
ink.  This  was  the  substance  of  the  evidence  upon  the  trial. 
The  jury  found  a  verdict  for  the  plaintiffs,  thus  affirming 
that  the  signature  of  the  note  for  $5000  was  a  forgery,  or 
that  it  was  fraudulently  obtained  from  the  intestate  by  pro- 
curing his  name  upon  a  blank  piece  of  paper,  and  then  writing 
the  note  over  it.  We  do  not  see  how  they  could  have  reached 
any  other  than  the  latter  conclusion.  However  that  may  be, 
one  thing  is  quite  apparent  from  the  proof,  that  the  note  was 
made  without  any  consideration.  The  date  of  the  two  notes 
given  by  Baker  to  Allen,  upon  which  the  plaintiffs  brought 
their  action,  the  date  of  the  two  receipts  of  Baker,  produced 
upon  the  trial,  the  fact  that  the  two  notes  were  payable  at 
short  periods  of  time,  and  one  of  them  upon  interest,  while 
the  $5000  note  was  made  payable  without  interest  and  after 
the  death  of  the  maker,  Baker's  own  declarations  to  the  wit- 
ness David  Traviss,  and  the  entire  absence  of  proof  in  support 
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of  the  consideration,  makes  it  too  clear  for  doubt  that  that  es- 
sential element  was  wanting.  Had  the  judge  upon  the  trial 
directed  a  verdict  for  the  plaintiffs  upon  that  ground,  we 
think  it  would  have  been  right.  We  might  therefore  safely 
leave  the  case  where  it  is ;  for  it  is  quite  plain  that  a  new 
trial  would  result  in  nothing  different.  I  will,  however,  pro- 
ceed to  consider  briefly  some  of  the  defendant's  exceptions  to 
the  decisions  of  the  judge,  admitting  and  rejecting  evidence 
upon  the  trial. 

The  first  class  of  objections  were  made  to  questions  put 
to  the  witnesses  in  regard  to  the  appearance  of  the  $5000 
note  upon  the  trial.  John  F.  Hull,  the  cashier  of  a  bank, 
of  10  or  12  years  standing,  was  asked  by  the  plaintiffs'  coun- 
sel if  the  signature  and  the  body  of  the  note  were  written  with 
the  same  ink?  Also,  "Does  there  appear  to  have  been  an 
erasure  on  the  note?"  Also,  "  Was  the  erasure  made  before 
or  after  the  body  of  the  note  was  written?"  Also,  "Are 
either  of  the  edges  of  the  note  in  question  cut  edges,  or  the 
ordinary  foolscap  edge?"  These  questions  were  severally 
objected  to  by  the  defendant's  counsel,  and  the  objections 
overruled  and  exceptions  taken.  They  all  referred  to  the  ap- 
pearance of  the  $5000  note  as  it  was  exhibited  at  the  trial. 
They  were  designed  to  elicit  facts,  not  opinions.  Whether 
the  ink  upon  a  written  instrument  is  blue  or  black,  whether 
the  surface  of  the  paper  has  been  subject  to  abrasion,  or  the 
edges  of  the  paper  are  cut  smooth  and  even  from  end  to  end, 
as  with  the  manufacturer's  instrument,  or  uneven  and  irreg- 
ular, as  with  the  scissors  or  a  knife,  are  not  matters  of  opinion ; 
they  are  facts,  apparent  and  obvious,  to  which  the  attention 
of  the  witnesses  might  be  directed,  and  to  which  they  might 
testify.  The  plaintiffs  had  a  right  to  prove  them  and  put 
them  into  the  case  if  they  were  material,  as  they  certainly 
were.  As  to  the  writing  upon  the  erasure,  or  whether  made 
before  or  after  the  body  of  the  note  was  written,  if  that  rested 
in  opinion,  it  was  a  question  upon  which  the  witness,  who 
was  a  bank  cashier,  was  qualified  to  speak  as  an  expert. 
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(Coiven  &  Hill's  Notes,  1418,  1419.  Sheldon  v.  Benham, 
4  Hill,  note  b.  at  page  131.  Stone  v.  Hulbard,  7  Cush.  595.) 
These  observations  will  apply  to  some  of  the  defendant's  other 
objections,  especially  to  the  evidence  of  Joseph  C.  Harriss  and 
Dr.  Edward  Parker,  which  I  shall  not  specially  notice.  Jo- 
seph C.  Harriss,  the  cashier  of  the  Merchants'  Bank,  was 
asked  by  the  counsel  for  the  plaintiifs  to  "  State  in  what  re- 
spect the  character  of  the  handwriting  of  the  $5000  note  dif- 
fers from  the  other  receipts  and  notes  of  Baker  that  have 
been  produced  to  yon."  This  was  objected  to  by  the  defend- 
ant's counsel  as  being  a  comparison  of  handwriting,  and  in- 
admissible. The  objection  was  also  overruled,  and  the 
defendant  excepted.  The  two  notes  and  the  two  receipts  of 
Baker  were  already  in  evidence  before  the  jury,  and  for  a  dif- 
ferent purpose  than  that  of  testing  the  genuineness  of  the 
signature  to  the  $5000  note.  The  signature  of  Baker  to  the 
notes  and  receipts  were  conceded,  on  both  sides,  to  be  genuine. 
The  signature  of  the  note  in  dispute  might  then  be  compared 
with  them,  within  the  rule  laid  down  in  Doe  v.  Newton, 
(5  Adolph.  &  Ellis,  514,)  and  the  witness,  who  was  an  ex- 
pert, might  state  in  what  respect  the  character  of  the  hand- 
writing differed. 

The  defendant  deemed  it  important  to  prove  that  when  the 
$5000  note  was  given  there  were  two  inkstands  present  with 
the  intestate  and  himself  at  the  house  of  the  former.  He 
was  sworn  in  his  own  behalf  and  asked  if  he  was  in  the  habit 
of  carrying  an  inkstand  with  him  in  1860  and  1861.  The 
evidence  was  objected  to  and  rejected.  The  effect  of  this  ev- 
idence was  to  show  what  took  place  at  a  transaction  which 
the  defendant  had  personally  with  the  deceased,  Isaac  Allen. 
It  was  therefore  within  the  prohibition  of  §  399  of  the  code, 
and  properly  overruled. 

Another  of  the  defendant's  exceptions  refers  to  the  admis- 
sibility  of  questions  put  by  the  plaintiffs'  counsel  to  the  de- 
fendant's witness,  Mary  E.  Sarles,  on  her  cross-examination, 
touching  the  claim  she  made  against  Allen's  estate.  She 
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had  on  her  direct  examination  given  evidence  for  the  plaintiffs 
and  stated  what  the  claim  was,  and  that  it  had  been  settled. 
The  only  ground  of  objection  was  that  the  claim  had  been 
settled.     If  it  was  legitimate  proof  before  settlement,  it  must 
have  been  so  afterwards.     The  plaintiffs,  I  think,  might  show 
that  the  amount  she  claimed  greatly  exceeded  that  which  she 
finally  accepted.     It  was  a  circumstance  affecting  her  credi- 
bility, and  might  go  to  the  jury  upon  the  cross-examination, 
for  what  it  was  worth. 
Judgment  should  be  entered  on  the  verdict,  for  the  plaintiffs. 

[KINGS  GENERAL  TERM,  December  14,  1863.    Brown,  Serugham  and  In- 
justices.] 


JONES  vs.  SEWARD. 

The  president  of  the  United  States,  whether  in  his  civil  capacity,  or  as  com- 
mander in  chief  of  the  army  and  navy,  has  no  power,  during  a  rebellion 
or  insurrection,  to  arrest  or  imprison,  or  authorize  another  to  arrest  or 
imprison,  any  person  not  subject  to  military  law,  without  any  order,  writ, 
precept  or  process  of  some  court  of  competent  jurisdiction.  And  any 
claim  to  such  power  is  so  destitute  of  color  that  it  cannot  constitute  a  case 
arising  under  the  constitution  of  the  United  States ;  so  as  to  give  original 
jurisdiction  to  the  federal  courts. 

MOTION  to  transfer  the  present  action  to  the  United 
•  •  i 
States  circuit  court,  under  the  act  of  congress  of  March 

3,  1863,  entitled  "An  act  relating  to  habeas  corpus,  and 
regulating  judicial  proceedings  in  certain  cases.  The  plain- 
tiff, on  his  return  to  this  country  from  Bogota,  where  he 
occupied  the  position  of  United  States  minister,  under  Presi- 
dent Buchanan,  upon  coming  to  New  York  from  Washing- 
ton, where  he  had  been  to  settle  his  accounts,  was  arrested 
by  order  of  the  defendant,  who  was  secretary  of  state  of  the 
United  States,  and  imprisoned  in  Fort  Lafayette.  The  pre- 
sent action  was*  brought  to  recover  damages,  for  the  alleged 
1;ilse  imprisonment. 
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James  T.  Brady  and  W.  C.  Traphagen,  for  the  motion. 
John  McKeon  and  Mr.  Mead,  in  opposition. 

CLERKE,  J.  This  is  an  action  in  which  the  plaintiff 
claims  damages  for  an  alleged  false  imprisonment.  The  de- 
fendant asks  for  an  order  of  this  court  to  remove  the  action, 
and  all  proceedings  therein,  to  the  next  circuit  court  of  the 
United  States,  to  be  held  in  and  for  the  southern  district  of 
the  state  of  New  York.  The  defendant  states  in  his  petition 
for  this  order,  that  the  action  is  brought  for  acts  alleged  to 
have  been  done  by  him  as  secretary  of  state  for  the  United 
States  of  America,  under  authority  derived  by  him  from  the 
president  of  said  United  States,  in  causing  and  procuring 
the  plaintiff  to  be  arrested  and  imprisoned,  or  for  some 
other  wrong  alleged  to  have  been  done  to  the  plaintiff  under 
such  authority,  during  the  present  rebellion  of  the  so  called 
Confederate  States  against  the  government  of  the  United 
States  of  America,  and  that  it,  therefore,  comes  within  the 
act  of  congress  passed  March  3,  1863,  entitled  "An  act 
relating  to  habeas  corpus,  and  regulating  judicial  proceed- 
ings in  certain  cases,"  providing  in  the  5th  section  that  if 
any  suit  has  been  or  shall  be  commenced  against  any  officer, 
civil  or  military,  or  any  other  person,  for  any  arrest,  imprison- 
ment, trespass  or  wrong  done,  or  any  act  omitted  to  be  done, 
during  the  present  rebellion,  "by  virtue  or  under  color  of 
any  authority  derived  from  or  exercised  by  or  under  the 
president  of  the  United  States  or  any  act  of  congress,"  the 
defendant  may  remove  such  action  into  the  circuit  court  of 
the  United  States  for  the  district  where  the  suit  is  brought, 
on  complying  with  certain  requirements  stated  in  the  act. 

Of  course,  this  act,  so  far  as  it  directs  the  transfer  of  cases 
from  the  state  to  the  federal  jurisdiction,  if  it  has  any  con- 
stitutional foundation,  is  founded  upon  the  third  article  of 
the  constitution  of  the  United  States,  defining  the  extent 
of  the  judicial  power  delegated  by  the  states  to  the  federal 
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government,  and  particularly  upon  that  part  of  section  one 
of  said  article,  which  says  that  "the  judicial  power  shall 
extend  to  all  cases  in  law  and  equity  arising  under  this  con- 
stitution," &c.  The  defendant  in  this  application  maintains 
that  the  defense  which  he  intends  to  set  up  in  the  action 
arises  under  the  constitution  of  the  United  States ;  the  ques- 
tion to  be  determined  being,  whether  the  president  of  the 
United  States,  during  a  rebellion  or  insurrection,  can  arrest 
or  imprison,  or  authorize  another  to  arrest  or  imprison,  any 
person  not  subject  to  military  law,  without  any  order,  writ, 
precept  or  process  of  some  court  of  competent  jurisdiction. 
Now,  we  assume  that  this  question,  if  a  question  at  all, 
would  arise  under  the  constitution  of  the  United  States ;  that 
is,  whether  the  president  possesses  this  power,  either  in  his 
civil  capacity,  or  as  commander  in  chief  of  the  army  and 
navy  of  the  United  States,  and  can  be  solved  only  by  con- 
sulting and  interpreting  that  instrument.  But,  to  entitle 
the  defendant  to  this  order,  and  to  give  the  courts  of  the 
United  States  jurisdiction  of  this  action,  there  must  be  some 
appearance  or  color  of  substance  in  it.  It  must  have  some 
speciousness,  some  seeming  of  plausibility,  and  must  not  be 
palpably  devoid  of  any  ground  of  doubt.  Can  it  then  be  a 
question,  presenting  any  appearance  of  substance  or  color  of 
doubt,  whether  the  constitution  of  the  United  States  of 
America  has  invested  its  chief  executive  officer  with  power 
to  arrest  or  imprison,  or  to  authorize  another  to  arrest  or 
imprison,  any  person  not  subject  to  military  law,  at  any  time, 
or  under  any  exigency,  without  some  order,  writ  or  precept, 
or  process,  of  some  civil  court  of  competent  jurisdiction  ? 

I.  It  cannot,  of  course,  be  pretended  by  the  most  ardent 
advocate  of  this  high  presidential  prerogative,  that  the  con- 
stitution confers  it  in  set  terms.  There  is,  assuredly,  nothing 
in  that  instrument,  which  can  be  tortured  into  the  conferring 
of  such  a  power  on  the  president  in  his  civil  capacity,  and 
this,  it  appears  to  me,  plainly  disposes  of  the  question ;  for 
it  would  be  asserting  the  grossest  contradiction  and  strangest 
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anomaly  to  say,  that  absolute  and  unlimited  power,  equal  to 
any  exercised  by  czar  or  sultan,  can  be  implied  from  a  con- 
stitution, which  avowedly  gives  no  power  to  any  department 
of  the  government  that  is  not  specifically  set  forth,  except 
simply  the  consequent  right  to  employ  all  legal  means  neces- 
sary to  the  execution  of  the  power. 

It  may  not,  however,  be  out  of  place,  at  a  time  like  the 
present,  to  glance  at  the  position  which  some  ardent  advocates 
of  presidential  unlimited  prerogative,  in  seasons  of  war,  re- 
bellion or  insurrection,  have  endeavored  to  uphold.  It  is 
demanded  for  the  president,  by  these  advocates,  from  the  na- 
ture and  necessities  of  his  office,  in  times  of  imminent  peril 
to  the  very  existence  of  the  nation.  They  have  ventured  to 
say  that  the  authors  of  this  constitution  could  never  have  in- 
tended to  deny  to  him  in  such  times  all  power  which  may  be 
deemed  indispensable  for  the  preservation  of  the  nation,  when 
it  is  convulsed  by  civil  commotion  and  threatened  with  the 
hostility  of  foreign  powers.  But,  if  there  is  any  thing  beyond 
all  controversy  in  the  constitutional  history  of  this  nation,  it 
is  that  the  purpose  of  this  constitution  and  the  provisions 
which  it  contains  were,  for  a  considerable  period  before  its 
adoption,  anxiously  and  deliberately  considered  and  thoroughly 
discussed,  by  the  people  at  large  and  by  their  delegates  in  the 
convention ;  and,  certainly,  any  man  proposing  to  confer  un- 
limited power  on  any  department  of  the  government,  on  any 
pretext  whatever,  would  not  have  been  deemed  sane.  With 
far-seeing  caution  and  the  most  vigorous  and  deliberate  pur- 
pose, a  constitution  for  a  national  government  was  framed, 
conferring  extremely  limited  powers,  concisely  and  minutely 
specified,  at  the  same  time  providing  ample  means  for  self- 
preservation,  and  the  vigorous  exercise  of  necessary  authority 
under  all  emergencies.  Its  authors  and  the  people  of  the 
several  states  had  plainly  set  before  them,  while  it  was  under 
consideration,  the  example  and  experience  of  that  nation  from 
which  their  language,  their  laws,  their  social  customs  and  po 
litical  institutions  were  mainly  derived  ;  and  they  well  kne\? 
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that  the  contest  which  convulsed  that  nation  for  four  centu- 
ries with  great  alternations  of  triumph  and  defeat,  vital  and 
pre-eminent  immeasurably  above  all  others,  related  to  the 
power  of  the  crown  over  the  personal  liberty  of  the  subject. 
]tfo  doubt  before  constitutional  liberty  was  established  in 
England,  the  monarch  claimed,  and  often  exercised,  the  power 
of  arbitrary  arrest  and  imprisonment ;  and,  during  the  reigns 
of  the  Tudors  and  the  Stuarts,  it  was  held  by  some  judges 
that  "  although  the  king  could  make  no  laws  but  by  common 
consent  in  parliament,  yet,  in  time  of  war,  by  reason  of  the 
necessity  of  it  to  guard  against  dangers  that  often  arise,  he 
useth  absolute  power,  so  that  his  word  is  law."  Indeed,  it 
was  asserted,  even  in  parliament,  on  behalf  of  Elizabeth,  that 
the  "  queen  inherited  both  an  enlarging  and  a  restraining 
power ;  by  her  prerogative  she  might  set  at  liberty  what  was 
restrained  by  statute,  or  otherwise,  and  by  her  prerogative 
she  might  restrain  what  was  otherwise  at  liberty ;  that  the 
royal  prerogative  was  not  to  be  canvassed,  nor  disputed,  nor 
examined,  and  did  not  even  admit  of  limitation ;  and  that 
absolute  princes,  such  as  the  sovereigns  of  England,  were  a 
species  of  divinity."  It  is  shown  from  indisputable  authority, 
that,  at  least  during  the  Tudor  dynasty,  "  whenever  there  was 
any  insurrection  or  public  disorder,  the  crown  employed  mar- 
tial law,  and  it  was  during  that  time  exercised,  not  only  over 
the  soldiers,  but  over  the  whole  people.  Any  one  might  be 
punished  as  a  rebel,  or  an  aider  and  abettor  of  rebellion,  whom 
the  provost  marshal,  or  lieutenant  of  a  county,  or  their  dep- 
uties, pleased  to  suspect."  This  power  was  employed  by 
Queen  Mary  in  defense  of  the  old  theology,  and  by  Queen 
Elizabeth  in  defense  of  the  new ;  and  after  the  suppression 
of  the  northern  rebellion,  which  agitated  the  kingdom  during 
a  portion  of  the  reign  of  the  latter  princess,  she  severely  re- 
buked the  earl  of  Essex  because  she  had  not  heard  of  his  hav- 
ing executed  any  criminals  by  martial  law.  In  1552,  vhen 
there  was  no  rebellion  or  insurrection,  King  Edward  granted 
a  commission  of  martial  law,  and  empowered  the  commission- 
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era  to  execute  it  in  such  a  manner  as  should  be  thought  by 
their  discretion  most  necessary.  Hume  mentions  numerous 
other  instances  of  the  exercise  of  this  despotic  power  during 
the  reign  of  Elizabeth.  But  the  more  general  diffusion  of 
knowledge,  and  the  progress  of  civilization,  produced  by  the 
revival  of  learning,  the  invention  of  printing,  and  the  discov- 
ery of  the  western  hemisphere,  aroused  the  people  to  a  sense 
of  their  debased  condition,  and  the  vindication  of  their  ancient 
rights ;  and  her  successor,  James  I,  found  his  claims  of  di- 
vine right  and  unlimited  prerogative  frequently  disputed.  It 
was  not,  however,  until  the  reign  of  his  perfidious  and  unfor- 
tunate son  that  any  organized  resistance  was  made  to  these 
claims.  But  above  every  other  invidious  claim  of  preroga- 
tive, the  power  of  arbitrary  imprisonment  was  the  most  ab- 
horrent to  the  nation.  In  the  debates  in  and  out  of  parliament, 
while  the  committee  were  engaged  in  framing  the  petition  of 
right,  the  inviolability  of  personal  liberty  was  deemed  para- 
mount even  to  the  right  to  life  and  property.  "  To  bereave 
of  his  life  a  man  not  condemned  by  any  legal  trial,"  it  was 
contended,  "is  so  egregious  an  exercise  of  tyranny-  that  it 
must  at  once  shock  the  natural  humanity  of  princes,  and 
convey  an  alarm  through  the  whole  commonwealth.  To 
confiscate  a  man's  fortune,  besides  being  a  most  atrocious  act 
of  violence,  exposes  the  monarch  so  much  to  the  imputation 
of  avarice  and  rapacity,  that  it  will  seldom  be  attempted  by 
any  civilized  government.  But  confinement,  though  a  less 
striking,  is  no  less  severe  a  punishment,  nor  is  there  any  spirit 
so  erect  and  independent  as  not  to  be  broken  by  the  long  con- 
tinuance of  the  silent  and  inglorious  sufferings  of  a  prison." 
The  power  of  imprisonment,  therefore,  it  was  maintained, 
being  the  most  natural  and  potent  engine  of  arbitrary  power, 
it  was  absolutely  necessary  to  remove  it  from  a  government 
which  is  free  and  legal.  These  principles,  on  which  was  based 
the  act  known  by  the  name  of  the  petition  of  right,  and  which 
has  been  called  the  second  great  charter  of  the  liberties  of  Eng- 
land, were  ratified  by  the  king.  He  thus  solemnly  bound 
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himself,  among  other  things,  never  again  to  imprison  any 
person  except  in  due  course  of  law,  and  never  again  to  subject 
civilians  to  the  jurisdiction  of  courts  martial.  How  shame- 
fully he  violated  this  solemn  covenant,  and  how  ignominiously 
he  forfeited  his  life  and  his  crown,  as  the  righteous  punish- 
ment of  his  perjury,  is  one  of  the  saddest  and  gravest  and 
most  instructive  records  of  history.  His  sons  and  successors, 
Charles  II  and  James  II,  particularly  the  latter,  indifferent 
to  or  forgetful  of  the  fate  of  their  father,  did  not  hesitate, 
when  occasion  seemed  to  require,  to  violate  the  rights  of  their 
subjects,  until  James,  at  length,  intimidated  by  the  indigna- 
tion of  all  classes  of  his  people,  struck  with  terror,  saved  him- 
self from  the  death  which  he  deserved,  by  timely  flight,  and 
ended  his  wicked  and  disgraceful  career  as  a  pensioner  of 
France.  His  abdication  ended  the  long  struggle  forever,  in 
favor  of  the  exemption  of  the  basest  and  humblest  criminal 
from  arbitrary  imprisonment  under  any  pretense,  and  consti- 
tutional liberty  was  established  in  England.  In  order  to 
place  it  on  principles  impossible  to  be  misunderstood  or 
evaded,  the  convention  issued  their  declaration  of  right  before 
the  crown  was  offered  to  William  and  Mary.  On  these  con- 
ditions it  was  thankfully  accepted.  The  principles  which  the 
convention  reiterated  were,  indeed,  as  Macauley  says,  engra- 
ven on  the  hearts  of  Englishmen  during  four  hundred  years  : 
"  That  without  the  consent  of  the  representatives  of  the  na- 
tion," he  continues,  "  no  legislative  act  could  be  passed,  no 
tax  imposed,  no  regular  soldiery  kept  up ;  that  no  man  could 
be  imprisoned,  even  for  a  day,  by  the  arbitrary  will  of  the 
sovereign;  that  no  subordinate  could,  plead  the  royal  com- 
mand as  a  justification  for  violating  any  right  of  the  humblest 
subject,  were  held,  both  by  whigs  and  tories,  to  be  funda- 
mental laws  of  the  realm."  But  despotic  monarchs,  under 
some  plea  of  necessity,  as  we  have  seen,  frequently  disregard- 
ed these  laws.  The  declaration  of  right,  and  the  mutiny  act 
passed  soon  after,  put  an  end  forever  to  any  pretext  on  behalf 
of  the  crown,  to  deprive  a  civilian  of  his  personal  liberty, 
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without  some  order,  writ,  precept,  or  process  of  some  court 
of  competent  civil  jurisdiction.  It  has  never  been  pretended, 
since  the  declaration  of  right  was  proclaimed,  and  the  first 
mutiny  act  was  passed,  that  any  but  members  of  the  army 
and  navy  were  subject  to  martial  law  or  the  articles  of  war. 
It  was  conceded  by  all  the  counsel  in  Grant  v.  Gould,  (2  H. 
Black.  69,)  and  reiterated  by  the  court,  that  martial  law 
could  only  be  exercised  in  England,  so  far  as  it  is  authorized 
by  the  mutiny  act  and  the  articles  of  war,  which  have  cogni- 
zance only  over  the  army  and  navy.  Martial  law,  in  the 
proper  sense  of  the  term,  does  not  exist,  and  never  has  existed, 
in  England,  since  the  revolution.  The  mutiny  act  and  the 
articles  of  war,  like  the  military  code,  &c.  adopted  by  con- 
gress, constitute  what  may  more  properly  be  called  military 
law,  and  though  they  provide  for  courts  martial  for  the  tria? 
of  military  offenders,  they  are  totally  different  from  that  kind 
of  martial  law  which  prevails  in  despotic  countries,  and  which 
legally  exists  under  constitutional  governments,  only  within 
the  immediate  theatre  of  war  or  insurrection.  Undoubtedly 
on  some  occasions  the  writ  of  habeas  corpus  has  been  sus- 
pended, but  never  without  the  consent  of  parliament. 

Now,  is  it  possible,  that  all  the  passages  to  which  I  have 
referred,  in  the  constitutional  history  of  England,  and  all  the 
solemn  and  salutary  warnings  which  they  convey,  were  not 
engraven  on  the  minds  of  the  enlightened  men  who  had  the 
principal  share  in  the  formation  and  adoption  of  the  present 
constitution  of  the  United  States  of  America  ?  Can  it  be 
supposed,  for  a  moment,  that  any  implied  power,  such  as  the 
defendant  claims  for  the  presidential  office  in  the  present  in- 
stance, would  have  been  tolerated  by  those  men  ?  If  they  in- 
tended that  a  dictatorship  should  exist  under  any  emergency, 
they  would  not  leave  it  to  the  chief  executive  to  assume  it 
when  he  may,  in  his  discretion,  declare  necessity  required  it, 
but  would  at  least  provide  that  this  necessity  should  be  de- 
clared by  congress,  and,  as  under  the  constitution  of  ancient 
Rome,  that  the  legislative  power  alone  should  select  the  per- 
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son  who  should  exercise  it.  That  the  president  can  of  his 
own  accord  assume  dictatorial  power,  under  any  pretext,  is  an 
•  xtravagant  assumption.  The  proposition  cannot  be  enter- 
tained by  any  court;  no  such  inquiry  can  arise  under  the 
constitution  of  the  United  States ;  it  does  not  reach  to  the 
proportions  or  stature  of  a  question. 

II.  It  is,  however,  maintained,  if  the  president  does  not 
possess  this  power  iu  his  civil  capacity,  that  he  does  possess 
it  in  his  military  capacity,  as  commander  in  chief  of  the 
army  and  navy  of  the  United  States.  A  commander  of  an 
army  has,  of  course,  within  the  sphere  of  hit;  military  opera- 
tions against  an  enemy,  all  power  necessary  to  insure  their 
success.  General  Rosecrans  had  a  right,  I  have  no  doubt, 
the  other  day,  to  destroy  all  property  which  caused  any  ob- 
stacles to  his  operations  against  Bragg ;  and  if  he  discovered 
any  plots  to  mar  those  operations  or  to  give  intelligence  to 
the  enemy,  or  to  afford  them  any  kind  of  aid  or  comfort,  he 
would  have  a  right  to  try  the  offenders,  whether  civilians  or 
soldiers,  by  a  court  martial.  But  his  power  does  not  extend 
lieyond  his  lines.  If  a  man  at  Cincinnati  has  a  corres- 
pondence with  Bragg,  giving  him  intelligence  of  the  plans 
of  Rosecrans,  the  latter  cannot  have  the  offender  arrested  at 
Cincinnati,  brought  within  his  lines,  and  tried  by  a  court 
martial.  This  man  is,  indeed,  emphatically  a  traitor;  he  is 
guilty  of  high  treason  against  the  United  States  of  America; 
but  he  is  to  be  tried  by  a  civil  tribunal,  according  to  the 
course  and  practice  of  the  established  law,  on  a  presentment 
or  indictment  of  a  grand  jury.  His  case  has  not  arisen  iu 
the  land  or  naval  forces,  or  in  the  militia  when  in  actual 
service  in  time  of  war  or  public  danger.  (See  5th  Amend. 
of  the  Const.)  Although  it  indeed  affects  the  operations  of 
a  certain  portion  of  the  land  forces,  it  is  not  a  military  but 
a  civil  offense.  Neither  can  even  the  eoimnunder  in  rhiet'  of 
the  army  extend  martial  law  beyond  the  sphere  of  military 
operations.  If  he  possessed  this  power,  in  time  of  war  or 
insurrection  over  the  whole  extent  of  the  nation,  whether 
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within  the  theatre  of  military  operations  or  not,  the  political 
institutions  and  laws  of  the  land  would  be  entirely  at  his 
mercy.  A  whisky  insurrection  in  western  Pennsylvania 
would  authorize  him  to  abrogate  the  law  of  liberty  in  Mas- 
sachusetts or  any  other  state.  Martial  law  would  extend,  at 
the  mere  pleasure  of  the  commander  in  chief,  over  the  whole 
length  and  breadth  of  the  laud.  It  is  beyond  controversy, 
as  we  have  seen,  that  this  power  does  not  vest  in  Mr.  Lincoln 
as  president ;  but  as  a  military  commander  he  can  possess  no 
greater  power  than  if  he  was  not  president,  and  was  merely 
commander  in  chief  of  the  army  and  navy.  Suppose  the 
constitution  vested  the  command  in  chief  of  the  army  and 
navy  in  some  person,  other  than  the  president.  Could  this 
functionary  subvert  the  constitution  and  laws  of  the  land  on 
the  plea  of  military  necessity  ?  Surely  not ;  and  if  he  could 
not  do  it,  neither  can  the  president,  unless  the  constitution 
has  empowered  him  to  do  it  in  his  civil  capacity. 

The  opinion  referred  to  by  the  counsel  of  the  defendant, 
delivered  by  Chief  Justice  Taney  in  Luther  v.  Borden, 
(7  How.  1,)  so  far  from  sanctioning,  makes  no  question  of, 
this  extension  of  the  military  power  of  the  president.  An 
actual  insurrection  existed  in  the  state  of  Rhode  Island,  and 
military  measures  to  suppress  this  insurrection  were  in  opera-' 
tion  there,  by  the  intervention  of  the  federal  government  on 
the  application  (I  forget  which)  of  the  legislature  or  execu- 
tive of  that  state.  That  commonwealth  was  in  a  condition 
of  intestine  war ;  and  there,  as  in  western  Georgia  and  in 
Tennessee  now,  the  officers  engaged  in  the  military  service 
"might  lawfully  arrest  any  one,  who,  from  the  information 
before  them  they  had  reasonable  grounds  to  believe,  was 
engaged  in  the  insurrection." 

The  formidable  power,  for  which  the  defendant  contends, 
is  plainly  not  necessary  to  the  safety  of  the  nation,  even  if 
the  constitution  conferred  it  when  that  safety  should  be  en- 
dangered. Within  the  immediate  theatre  of  insurrection  or 
war,  the  commander  in  chief  and  his  subordinates,  where  the 
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exigencies  of  the  occasion  make  it  necessary,  we  repeat,  do 
possess  it ;  beyond  it  the  ordinary  course  of  proceedings  iu 
courts  of  justice  will  be  sufficient  to  punish  any  persons  who 
furnish  information  or  afford  any  aid  or  comfort  to  the 
enemy,  or  in  any  way  are  guilty  of  the  detestable  crime  of 
betraying  their  country.  In  sudden  emergencies,  caused  by 
invasion  or  insurrection,  the  power  expressly  given  by  the 
constitution  and  the  acts  of  congress,  to  repel  the  one  and 
suppress  the  other,  are  ample  and  effective ;  and  it  requires 
no  exercise  of  arbitrary  power  over  the  sacred  rights  of  per- 
sonal liberty  to  accomplish  this  purpose.  It  is  as  manifest 
as  the  day,  it  is  beyond  all  controversy,  that  these  rights,  in 
war  or  in  peace,  during  invasion  or  domestic  violence,  even 
during  the  hideous  rebellion  which  now  confronts  us,  are, 
except  in  the  cases  which  I  have  stated,  inviolable.  The 
president,  therefore,  whether  in  his  civil  capacity  or  as  com- 
mander in  chief  of  the  army  and  navy  of  the  United  States 
has,  unquestionably,  no  power  to  authorize  the  act  of  which 
the  plaintiff  complains.  The  ground  upon  which  this  appli- 
cation is  made  has  no  color  of  right.  It  cannot,  in  my 
opinion,  be  entertained  as  a  question  in  any  state  or  United 
States  court.  The  only  questions  in  this  action  worthy  of 
consideration,  and  which  can  be  entertained,  do  not  arise 
under  the  constitution  of  the  United  States,  but  are  fitly 
within  the  jurisdiction  of  this  court. 
The  motion  is  denied,  without  costs. 

[AT  CHAMBBBS,  New  York,  October  19, 1868.    Clerke,  Justice.] 
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THE  TOWN  OF  DUANESBURGH  vs.  NATHANIEL  C.  JENKINS, 
as  commissioner,  and  THE  ALBANY  AND  SUSQUEHANNA 
RAIL  ROAD  COMPANY. 

The  power  to  subscribe  for  rail  road  stock,  or  to  issue  bonds  for  the  purchase 
of  such  stock,  or  the  payment  of  subscriptions  therefor,  is  not  one  of  the 
general  powers  possessed  by  towns.  Before  any  such  acts  can  be  done  by 
the  officers  of  a  town,  or  any  commissioner  in  its  name,  the  power  must 
be  conferred  by  act  of  the  legislature. 

The  legislature  may  grant  such  power ;  which  may  be  either  general  or  spe- 
cial. And  the  legislature,  in  granting  it,  may  impose  as  many  conditions, 
limitations  and  restrictions  as  it  shall  deem  proper. 

~Where  the  power,  given  by  the  legislature  to  a  town  to  subscribe  for  stock  in 
a  rail  road  company  and  to  issue  its  bonds  therefor,  was  on  condition, 
1.  That  twelve  or  more  freeholders,  residents  of  the  town,  should  apply  to 
the  county  judge  for  the  appointment  of  commissioners ;  2.  That  the  con- 
sent in  writing  of  a  majority  in  number  and  amount  of  the  resident  tax- 
payers of  said  town  to  such  subscription  and  issuing  of  bonds,  designating 
the  amount,  should  be  first  obtained ;  Held  that  such  application  and  consent 
were  pre-requisites  or  conditions  precedent  to  the  authority  of  the  town  to 
take  stock  and  issue  bonds ;  and  that  such  authority,  being  in  excess  of  the 
ordinary  and  general  powers  of  towns,  no  jurisdiction  could  be  acquired 
without  complying  with  the  conditions  imposed. 

Persons  receiving  bonds  issued  by  towns  are  presumed  to  know  the  law,  and 
are  bound  at  their  peril  to  ascertain  whether  the  statute,  authorizing  their 
creation,  has  been  complied  with. 

Where  a  statute  authorizing  a  town  to  subscribe  for  rail  road  stock  declared 
that  it  should  be  lawful  for  the  commissioner  to  act,  provided  the  con- 
sent in  writing  of  a  majority  of  the  tax-payers  appearing  upon  the  last 
assesstnent  roll  should  first  be  obtained.  Held  that  the  term  "  the  last  assess- 
ment roll,"  as  used  in  the  statute,  and  in  an  amendment  thereto,  referred 
not  to  the  passage  of  the  acts,  but  to  the  time  of  the  subscription  for  stock 
by  the  town,  and  the  intent  was  that  if  a  majority  of  the  then  property 
owners  of  the  town  were  willing  to  have  their  estates  encumbered  for  such 
purpose,  and  said  so  in  writing,  the  commissioner  might  incur  the  debt. 

If  bonds  are  issued  by  a  town  without  the  consents  required  by  the  statute 
having  been  obtained,  they  are  void,  at  least  in  the  hands  of  the  rail  road 
company  to  whom  they  are  issued,  if  not  in  the  hands  of  every  subsequent 
holder. 

Requisites  of  the  affidavits  proving  that  the  written  assent  of  the  requisite 
number  of  resident  tax-payers,  to  a  town  subscription  for  rail  road  stock 
has  been  obtained. 
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was  an  action  commenced  to  restrain  the  defendants 
JL  from  negotiating  certain  bonds,  issued  by  the  defendant 
Jenkins,  as  commissioner  of  the  town  of  Duanesburgh.  A 
temporary  injunction  was  obtained,  upon  the  complaint 
and  affidavits,  restraining  the  defendants  from  disposing 
of,  or  transferring  said  bonds,  until  the  decision  of  a  motion 
upon  an  order  to  show  cause ;  and  at  the  same  time  an  order 
was  granted  requiring  the  defendants  to  show  cause  at  a  spe- 
cial term  therein  named,  why  such  injunction  should  not  be 
continued  until  judgment  in  the  action. 

The  motion  came  on  to  be  heard,  upon  the  aforesaid  pa- 
pers, and  upon  affidavits  in  opposition,  at  a  special  term  held 
on  the  30th  of  June,  1862,  when  the  motion  was  denied  and 
the  temporary  injunction  dissolved.  From  this  order  the 
plaintiff  appealed. 

The  facts,  as  set  forth  in  the  complaint  and  affidavits,  are 
these :  The  defendant,  the  Albany  and  Susquehanna  Rail 
Road  Company,  is  a  body  corporate,  organized  previous  to 
1853,  for  the  purpose  of  constructing  and  operating  a  rail 
road  from  the  Hudson  river,  at  Albany,  through  the  counties 
of  Schenectady,  Otsego,  Delaware,  Chenango  and  Broome, 
to  Binghamton.  In  1856,  an  act  of  the  legislature  was 
passed,  authorizing  any  town  in  said  counties  to  borrow 
money  on  its  credit  to  aid  in  the  construction  of  said  rail 
road.  The  first  section  provided  that  on  the  application  in 
writing  of  twelve  or  more  freeholders,  residents  of  any  such 
town,  it  should  be  the  duty  of  the  county  judge  of  the  county 
where  such  town  was  situate,  to  appoint,  &c.  not  more  than 
three  freeholders,  residents  of  said  town,  commissioners  to 
carry  into  effect  the  purposes  of  said  act.  The  second  section 
declared  that  it  should  be  lawful  for  said  commissioners  to 
borrow  on  the  faith  and  credit  of  such  town,  provided  the 
consent  in  writing  of  two-thirds  of  the  tax-payers,  represent- 
ing two-thirds  of  the  taxable  property  of  said  town,  appear- 
ing upon  the  la  ;t  assessment  roll,  should  be  first  obtained, 
proof  of  which  should  be  by  affidavit  of  one  of  said  commis- 
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svoners,  filed  in  the  town  and  county  clerks'  offices,  any  sum 
not  exceeding  $100,000,  &c.  and  to  execute  bonds  therefor, 
under  their  hands  and  seals.  The  other  sections  provided 
for  the  sale  and  disposition  of  such  bonds,  the  investment  of 
the  money,  the  right  of  said  towns  to  become  stockholders, 
to  dispose  of  stock,  and  to  raise  money  to  meet  the  payment 
of  principal,  interest,  &c.  &c. 

In  1857,  the  first,  second,  third,  fourth  and  sixth  sections 
of  said  act  were  amended,  the  second  section  of  which  now 
reads  as  follows :  "It  shall  be  lawful  for  said  commissioner 
or  commissioners  to  borrow,  on  the  faith  and  credit  of  such 
town,  provided  the  consent  in  writing  of  a  majority  of  the 
tax-payers,  their  heirs  or  legal  representatives,  representing 
a  majority  of  the  taxable  property  in  said  town,  appearing 
upon  the  last  assessment  roll,  shall  first  be  obtained,  proof  of 
which  shall  be  by  affidavit,  filed  in  the  town  and  county 
clerks'  offices,  any  sum  not  exceeding  $100,000,  &c.  &c. ;  and 
in  case  the  said  consents,  in  whole  or  in  part,  shall  have  been 
obtained  under  the  assessment  rolls  of  the  years  1855  or  1856, 
the  same  may  be  used  and  completed  with  like  effect,  and 
shall  be  as  valid  as  if  obtained  under  the  last  assessment  rolls 
next  preceding  the  said  subscription,  provided  the  consents 
subscribed  shall  represent  a  majority  in  amount  of  the  said 
last  assessment  roll." 

In  1859  another  act  was  passed  by  the  legislature,  entitled 
"An  act  to  increase  the  capital  stock  of  the  Albany  and 
Susquehanna  Kail  Road  Company,"  &c.,  containing  the  fol- 
lowing sections  :  "  Sec.  2.  Any  town  now  authorized  to  sub- 
scribe to  the  capital  stock  of  said  company,  whenever  the 
proofs  shall  have  been  filed  in  the  clerk's  office  of  the  consent, 
in  writing,  of  a  majority  of  the  tax-payers,  their  heirs  or  le- 
gal representatives,  representing  a  majority  of  the  taxable 
property  of  said  town,  in  pursuance  of  an  act  passed  in  1856 
and  amended  in  1857,  authorizing  a  subscription  by  the  com- 
missioners in  the  corporate  name  of  said  town,  to  the  capital 
of  said  company  [may  subscribe  to  said  capital  stock] ;  such 
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subscription  shall  be  made  by  the  commissioners,"  &c.  and 
they  may  issue  the  bonds  authorized  by  said  act,  &c.  "  Sec.  6. 
All  bonds  issued  by  the  commissioners  of  the  several  towns 
shall  be  valid  and  binding  upon  the  town  represented  by  such 
commissioners,  in  the  hands  of  bona  fide  holders  or  owners 
thereof." 

In  1863,  an  act  amendatory  of  the  several  acts  authorizing 
town  subscriptions  to  the  stock  of  said  corporation,  was 
passed,  the  first  section  of  which  reads  as  follows:  "In  any 
case  where  the  commissioners  of  any  town  authorized  to  sub- 
scribe to  the  stock  of  the  Albany  and  Susquehanna  Rail 
Road  Company,  shall  have  filed  in  the  town  and  county 
clerks'  offices  proof  by  affidavit  of  the  consent  of  a  majority 
of  the  tax-payers,  their  heirs  or  legal  representatives,  of  such 
town,  preliminary  to  a  subscription  on  behalf  of  said  town  to 
the  stock  of  said  company,  such  proof  by  affidavit  shall  be 
valid  and  conclusive  to  authorize  said  subscription  to  the 
stock  and  bonds  to  the  amount  specified  in  such  proof,  and 
any  clerical  or  other  defect  in  such  proof  by  affidavit,  shall 
not  invalidate  it." 

On  the  6th  day  of  May,  1862,  the  defendant,  Nathaniel  0. 
Jenkins,  was  appointed  a  commissioner  for  the  town  of  Du- 
anesburgh, under  the  acts  above  cited,  and  accepted  the 
trust.  On  the  13th  day  of  the  same  month,  he  caused  to  be 
filed  in  the  clerks'  offices  of  the  town  of  Duanesburgh  and 
the  county  of  Schenectady,  the  affidavits  of  John  D.  Wood, 
Charles  Courter,  Nathaniel  C.  Jenkins,  Joseph  H.  Ramsey, 
Benjamin  F.  Wood  and  Ira  Marsh,  all  sworn  to  on  the  5th  day 
of  May,  1862 ;  and  two  further  affidavits  of  Nathaniel  C. 
Jenkins,  one  sworn  to  on  the  14th  and  the  other  on  the  15th 
of  May,  1862,  which  are  claimed  to  be  proof  by  affidavit  of 
the  consent  in  writing  of  a  majority  in  number  and  amount 
of  the  resident  tax-payers  of  said  town,  as  per  the  assessment 
roll  of  1855,  being  the  last  assessment  roll  of  said  town  pre- 
vious to  the  passage  of  the  act  of  1856 ;  and  the  said  com- 
missioner thereupon  subscribed  to  the  stock  of  said  rail  road 
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corporation  for  said  town,  the  sum  of  $30.000,  issued  the 
bonds  of  said  town  therefor,  and  on  the  26th  day  of  May, 
1862,  delivered  the  same  to  the  treasurer  of  said  corporation. 

It  is  averred  in  the  sworn  complaint,  and  not  denied  in 
the  opposing  affidavits,  that  the  consent  of  a  majority  in 
number  and  amount  of  the  resident  tax-payers  of  said  town, 
according  to  the  assessment  roll  of  1861,  the  last  assessment 
roll  preceding  the  issuing  of  the  bonds,  had  not  been  obtained 
to  the  issuing  of  said  bonds,  and  that  no  affidavits  have  been 
filed,  as  required  by  statute,  purporting  to  show  the  consent 
of  such  majority,  according  to  the  assessment  roll  of  1861. 

The  plaintiff  further  shows  that  a  number  of  the  persons 
named  in  the  affidavits  on  file  as  consenting,  are  dead,  and  are 
not  upon  the  assessment  roll  of  1861 ;  and  that  a  number  of 
others  are  not  on  said  assessment  roll ;  that  some  of  the  persons 
consenting  appear  twice  in  said  affidavits ;  that  the  persons 
named  in  said  affidavits  as  consenting,  represent  but  one-third 
<jf  the  resident  taxable  property,  according  to  the  roll  of  1861. 

The  affidavits  filed  are  substantially  in  one  form,  and  the 
affiant  states  "that  the  affiant  was  present  when  the  follow- 
ing named  persons,  tax-payers,  their  heirs  or  legal  repre- 
sentatives," &c.  &c.  "appearing  upon  the  assessment  roll  of 
1855,  subscribed,  or  authorized  to  be  subscribed  their  con- 
sent in  writing,"  &c.  &e.  giving  the  names  of  individuals, 
without  any  designation  who  are  heirs,  and  who  representa- 
tives, who  subscribed,  or  who  authorized  their  names  to  be 
subscribed. 

The  affidavit  of  the  defendant  Jenkins,  sworn  to  on  the 
14th  day  of  May,  1862,  says  that  the  persons  named  in  the 
annexed  affidavits,  (the  affidavits  filed,)  compose  a  majority 
of  the  resident  tax-payers  of  said  town,  their  heir$  or  legal 
representatives,  representing  a  majority  of  the  property  owned 
by,  or  taxed  to,  resident  tax-payers  of  said  town  appearing 
on  the  assessment  roll  of  said  town,  for  the  year  1855,  that 
being  the  last  assessment  roll  prior  to  the  commencement  of 
obtaining  the  consent  in  writing  of  the  tax- payers,  &c.  and 


ST.  LA.WRENCE— OCTOBER.  1863.  579 


Town  of  Duanesbnrgh  v.  Jenkins. 

that  all  put  down  are  resident  tax-payers  but  J.  H.  Rush- 
more,  &c. 

W.  A.  Beach,  for  the  plaintiff. 
J.  H.  Ramsey,  for  the  defendants. 

By  the  Court,  JAMES,  J.  The  point  first  taken  by  the 
defendants  is  "that  the  town  of  Duanesburgh,  as  such,  can- 
not maintain  this  action.  The  opinion  of  the  learned  judge 
•who  decided  this  case  at  special  term,  fully  answers  this 
Jx>int,  and  his  opinion,  in  that  respect,  is  adopted  by  this 
court. 

"The  power  to  subscribe  for  rail  road  stock,  or  issue  bonds 
for  the  purchase  of  rail  road  stock,  or  the  payment  of  sub- 
scriptions therefor,  is  not  one  of  the  general  powers  possessed 
by  towns.  Before  any  such  act  can  be  done  by  the  officers 
of  the  town,  or  any  commissioner  in  its  name,  the  power 
must  be  conferred  by  act  of  the  legislature.  It  has  been  de- 
cided by  the  highest  court  of  this  state  that  such  power  may 
be  granted.  (The  Bank  of  Rome  v.  Village  of  Rome,  19 
N.  T.  Rep.  20.  Starin  v.  Town  of  Genoa,  23  N.  T.  Rep. 
439,  449.)  Such  power  may  be  either  general  or  special ; 
and  the  legislature  in  granting  the  power,  may  impose  as 
many  conditions,  limitations  and  restrictions  as  it  shall  deem 
proper."  In  this  case,  the  power  to  subscribe  for  stock,  and 
issue  bonds,  was  special.  It  was  conditioned,  1st.  That 
twelve  or  more  freeholders,  residents  of  the  town,  should  ap- 
ply to  the  county  judge  for  the  appointment  of  commissioners ; 
2d.  The  consent  in  writing  of  a  majority  in  number  and 
amount  of  the  resident  tax-payers  of  said  town,  that  such 
subscription  be  made  and  bonds  issued,  designating  the 
amount.  Without  such  application  and  consent,  no  author- 
ity to  take  stock  and  issue  bonds  existed ;  they  were  pre-requi- 
sites  or  conditions  precedent.  Being  in  excess  of  the  ordinary 
and  general  powers  of  towns,  no  jurisdiction  could  be  acquired 
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without  complying  with  the  conditions  imposed  ;  in  fact,  the 
language  of  the  act  is,  that  it  shall  be  lawful  to  borrow 
money,  &c.  provided  the  consent  be  obtained.  Persons 
receiving  bonds  issued  by  the  towns  are  presumed  to  know 
the  law,  and  bound  at  their  peril  to  ascertain  whether  the 
statute  authorizing  their  creation  has  been  complied  with. 
(23  N.  Y.  Rep.  439,  449.) 

In  this  case  no  question  is  made  as  to  the  appointment  of 
the  commissioner,  and  we  are  therefore  bound  to  assume  that 
it  was  properly  made.  But  it  is  claimed  that  the  condition 
precedent,  the  requisite  to  make  it  lawful  for  the  commissioner 
to  act,  viz.  the  consent  of  a  majority  in  number  and  amount 
of  the  resident  tax-payers,  was  never  obtained,  and  that  such 
fact  affirmatively  appears  from  the  affidavits  on  file. 

Jenkins  was  appointed  commissioner  May  6, 1861 ;  the  affi- 
davits which  it  is  claimed  show  consent  were  filed  May  15, 
1862  ;  the  subscription  to  the  rail  road  stock  was  made,  and 
the  bonds  for  the  same  issued,  after  that ;  and  the  affidavits 
do  not  claim  the  consent  of  a  majority  of  the  tax-payers  ac- 
cording to  the  assessment  roll  of  1861,  the  last  roll  preceding 
the  subscription,  but  only  the  consent  of  a  majority  in  num- 
ber and  amount  of  the  tax-payers  according  to  the  assessment 
roll  of  1855 ;  while  the  allegation  that  a  majority  of  the  tax- 
payers according  to  the  assessment  roll  of  1861  have  never 
consented,  is  not  denied. 

The  statute  is,  that  it  shall  be  lawful  for  the  commissioner 
to  act,  provided  the  consent  in  writing  of  a  majority  of  the 
tax-payers  appearing  upon  the  last  assessment  roll  shall  first 
be  obtained.  What  roll  is  meant  by  the  term  "  last  assess- 
ment roll  ?"  Does  it  mean  the  one  next  preceding  the  first 
passage  of  the  act ;  or  next  preceding  the  amendment  of  the 
act ;  or  next  preceding  the  subscription  for  stock  and  incur- 
ring the  liability  ?  The  defendants  insist  that  this  term  has 
reference  to  the  roll  preceding  the  passage  of  the  original  act ; 
and  so  the  special  term  held.  If  such  be  the  right  construc- 
tion, then  it  does  not  seem  to  be  denied  that  a  majority  of 


ST.  LAWRENCE— OCTOBER,  1863.  581 

Town  of  Duauesburgh  v.  Jenkins. 

the  tax-payers  on  that  roll  had  given  their  consent  to  this 
subscription. 

As  I  have  before  shown,  the  original  act  authorizing  towns 
to  subscribe  to  the  stock  of  the  defendants,  was  passed  in 
1856,  conditioned  that  two-thirds  of  the  tax-payers  appearing 
upon  the  last  assessment  roll  should  consent  ;  it  is  to  be  in- 
ferred that  efforts  were  made  to  obtain  the  consent  of  a  suffi- 
cient number  of  the  tax-payers  under  that  act,  and  that  those 
efforts  failed.  The  next  year,  1857,  the  act  was  amended  by 
reducing  the  consent  to  a  majority  of  the  tax-payers,  and  fur- 
ther providing  that  "  in  case  the  said  consents,  in  whole  or 
in  part,  shall  have  been  obtained  under  the  assessment  rolls 
of  the  years  1855,  or  1856,  the  same  may  be  used  and  com- 
pleted with  the  like  effect,  and  shall  be  as  valid,  as  if  obtain- 
ed under  the  last  assessment  rolls  next  preceding  the  said 
subscription,  provided  the  consent  subscribed  shall  represent 
a  majority  in  amount  of  the  said  last  assessment  roll. 

If  the  phrase  "  last  assessment  roll,"  in  the  original  act, 
had  reference  to  the  roll  next  preceding  the  passage  of  the 
act,  then  the  roll  of  1855  was  meant,  because  the  act  was 
passed  on  the  31st  of  March,  1856.  If  that  phrase  had 
reference  to  the  roll  next  preceding  the  passage  of  the  original 
act,  it  should  be  held  to  have  the  same  reference  when  used 
in  the  amended  act  which  would  there  mean  the  roll  of  1856, 
as  the  amendment  was  passed  in  April,  1857.  It  is  true 
that  the  act  of  1857  declares  that  "  the  second  section  of  said 
act  is  hereby  amended  and  shall  read  as  follows,"  still  such 
amendment,  not  being  made  to  correct  an  error  in  the  former 
act,  does  not  relate  back  and  take  effect  from  the  passage  of 
the  original  act,  but  only  changes  the  original  act  from  the 
passage  of  the  amendment.  (Ely  v.  Holton,  15  N.  Y.  Rep. 
595,  598.)  And  the  legislature  having  by  special  words  pro- 
vided that  the  doings  under  the  original  act  might  be  made 
available  under  the  amended  act,  have  declared  that  they 
did  not  intend  the  amendment  should  have  effect  anterior  to 
its  passage. 
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But  in  my  judgment  the  term  "  the  last  assessment  roll," 
as  used  in  both  statutes,  refers  not  to  the  passage  of  the  acts, 
but  to  the  time  of  the  subscription  for  stock  by  the  towns. 
What  is  it  the  legislature  declared  ?  That  it  shall  be  lawful 
for  the  commissioner  of  the  town  to  borrow,  &c.  provided  the 
consent  in  writing  of  a  majority  of  the  tax-payers  is  obtained. 
What  tax-payers  ?  Those  who  were  tax-payers  before  the 
passage  of  the  act,  or  those  who  were  tax-payers  when  the  sub- 
scription was  to  be  made ;  or  as  in  this  case,  the  tax-payers 
of  1855  or  1861  ?  It  seems  to  me  there  can  be  no  mistaking 
the  meaning  of  the  law  or  the  intent  of  the  body  that  enacted  it. 
The  intent  was  that  the  commissioner  should  have  the  consent 
of  the  tax-payers  to  be  charged  before  it  would  be  lawful  for 
him  to  act.  In  other  words,  if  a  majority  of  the  then  prop- 
erty owners  of  the  town  were  willing  to  have  their  estates 
encumbered  for  such  purpose,  and  said  so  in  writing,  the 
commissioner  might  incur  the  debt.  Such  is  the  construction 
put  upon  the  act  by  the  legislature  itself,  in  the  last  clause 
of  section  two,  as  amended  in  1857.  It  says  "in  case  the 
said  consents,  in  whole  or  in  part,  shall  have  been  obtained 
under  the  assessment  rolls  of  1855  or  1856,"  they  may  be 
used,  &c.  If  the  term  "last  assessment  roll"  had  reference 
to  the  roll  preceding  the  passage  of  the  act,  how  happened  if 
that  consents  were  being  obtained,  according  to  the  assess 
ment  rolls  made  after  its  passage,  and  why  were  such  con- 
sents placed  on  a  par  with  the  consents  obtained  under  the 
roll  of  1855,  unless  upon  the  theory  that  the  statute  had  ref- 
erence to  the  assessment  roll  next  preceding  the  subscription  ? 
But  further,  the  amended  act  says,  the  consents  obtained 
under  the  rolls  of  1855  and  1856  may  be  used  and  completed 
with  like  effect  and  be  as  valid  as  if  obtained  under  the  last 
assessment  roll  next  preceding  the  subscription,  provided  the 
amount  shall  represent  a  majority  in  AMOUNT  of  the  said  last 
assessment  roll ;  clearly  recognizing  the  term  "  the  last  assess- 
ment roll"  as  meaning  that  preceding  the  subscription  to  the 
stock,  but  allowing  consents  previously  obtained  on  former 
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assessment  rolls  to  be  used  with  like  effect  as  if  obtained  un- 
der the  roll  previous  to  the  subscription,  provided  such  con- 
sents should  represent  a  majority  in  amount  on  said  last 
assessment  roll,  that  is,  the  assessment  roll  next  preceding 
the  subscription.  The  term  "  the  said  last  assessment  roll," 
at  the  close  of  section  two,  by  all  settled  rules  of  construction 
had  reference  to  its  next  antecedent. 

If  I  am  right  in  this  view,  it  follows  that  the  consents  re- 
quired by  statute  to  make  it  lawful  for  the  commissioner  to 
act,  had  not  been  obtained,  and  that  it  so  appeared  on  the 
face  of  the  affidavits  filed.  Therefore  it  was  not  lawful  for 
the  commissioner  to  make  said  subscription  or  issue  said 
bonds ;  and  the  bonds  are  void,  at  least  in  the  hands  of  the 
defendants,  if  not  in  the  hands  of  every  subsequent  holder. 

The  proof  of  authority  to  sign  for  stock  and  issue  bonds  in 
payment,  the  act  declared,  might  be  by  affidavit,  filed  in  the 
town  and  county  clerks'  offices.  But  affidavit*  filed  for  that 
purpose  would  not  furnish  proof  of  authority  unless  they 
stated  facts  requisite  to  that  end.  To  make  them  proof  the 
affidavits  should  show  who  signed,  that  he  was  a  resident  of 
the  town,  assessed  on  the  roll,  and  the  amount ;  if  not  signed 
personally  it  should  state  by  whom  signed,  and  the  authority 
should  be  in  writing  and  filed ;  if  the  estate  of  a  deceased 
person  assessed  on  the  last  roll  was  named,  the  affidavit  should 
state  who  signed  for  the  estate,  and  if  the  heirs,  why ;  and  if 
the  representatives,  why ;  and  these  papers  should  also  state 
the  number  and  amount  of  resident  tax- payers  and  assess- 
ments. But  the  affidavits  produced  as  the  ones  on  file  and 
under  which  the  commissioner  assumed  to  act,  are  unfortu- 
nately deficient  in  all  these  requisites.  The  affidavits  are  in 
the  alternative  as  to  whether  the  tax-payer,  his  heirs,  or  per- 
sonal representatives,  subscribed  or  authorized  to  be  sub- 
scribed their  consent ;  and  if  authorized,  it  does  not  state  the 
authority,  nor  furnish  any  written  evidence  of  it.  These  affi- 
davits may  be  every  word  true,  and  yet  not  half  the  tax-payers 
named  have  ever  given  their  consent.  Such  affidavits  fall 
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far  short  of  making  "proof"  of  the  fact  sought  to  be  estab- 
lished. Proof  is  the  perfection  of  evidence ;  for  without 
evidence  there  is  no  proof;  although  there  may  be  evidence 
which  does  not  amount  to  proof.  The  affiants  are  quite  lib- 
eral in  their  verifications  of  conclusions,  but  such  verifications 
are  not  proof  of  any  fact.  Proof  by  affidavit  can  only  be 
made  by  a  statement  and  verification  of  such  facts  as  are 
requisite  to  establish  the  principal  fact  sought  to  be  main- 
tained. 

The  defects  in  the  affidavits  of  those  who  undertook  to  ob- 
tain the  requisite  number  of  consents,  are  not  cured  by  the 
very  general  and  wholesale  affidavit  of  the  commissioner.  He 
is  quite  liberal,  but  not  sound,  in  his  statements  of  conclu- 
sions of  law ;  he  nowhere  states  that  any  of  the  persons  named 
in  the  affidavits  signed  a  consent,  or  authorized  one  to  be 
signed,  and  hence  his  affidavit  falls  far  short  of  making 
proof  that  such  consents  were  obtained. 

The  next  effort  to  cure  the  deficiencies  in  these  affidavits, 
and  make  proof  where  none  existed,  is  the  act  of  1863.  That 
also  falls  short  of  accomplishing  the  design  claimed  for  it. 
That  statute  must  have  a  reasonable  construction.  It  cannot 
be  presumed  the  legislature  intended  to  repeal  the  condition 
precedent  imposed  by  the  acts  of  1856  and  1857 ;  and  yet  if 
the  phrase  "  or  other  defects  "  were  to  have  the  force  claimed, 
it  would  in  effect  work  such  repeal.  If  the  affidavits  filed  in 
this  case  are  so  deficient  of  facts  as  not  to  constitute  proof  of 
consent  by  the  tax-payers,-  and  are  not  to  be  held  void,  then 
the  commissioner  might  act  without  such  consent.  That 
such  was  not  the  intention  of  the  law-makers  appears  on  the 
face  of  the  act  itself;  it  is  only  to  apply  in  cases  where  the 
-commissioner  was  authorized  to  take  stock,  &c.  and  shall 
have  filed  his  affidavits  containing  proof  of  consent,  &c.  and 
when  that  has  been  done  it  is  declared  that  such  proof  shall 
not  be  invalidated  by  "  clerical  and  other  defects ;"  that  is 
clerical,  or  formal,  or  defects  of  like  description.  But  not 
that  an  affidavit  which  contained  no  statement  of  facts,  should 
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be  held  to  contain  the  proof  imposed  by  the  several  acts  as  a 
condition  precedent  to  the  commissioner's  authority  to  act. 

It  follows  from  these  views,  that  upon  the  case  as  now 
presented  it  was  not  lawful  for  the  defendant  Jenkins,  as 
commissioner  of  thb  town  of  Duanesburgh,  to  subscribe  for 
the  stock  of  the  Albany  and  Susquehanna  Bail  Road  and  to 
issue  his  bonds  therefor,  because  it  is  not  shown  that  the 
consents  of  a  majority  in  number  and  amount  of  the  resident 
tax-payers  to  such  acts  was  ever  obtained ;  and  because  the 
affidavits  on  file,  under  which  said  commissioner  assumed  to 
act,  furnish  no  proof  of  such  consent,  but  on  the  contrary 
show  upon  their  face  that  the  consents  were  not  of  the  tax- 
payers required  by  the  statutes. 

The  order  of  the  special  term,  dissolving  the  temporary  in- 
junction and  denying  the  application  for  an  injunction  until 
Anal  judgment  in  the  action,  should  be  reversed,  and  an 
injunction  order  restraining  the  defendants  until  final  judg- 
ment in  the  action,  according  to  the  prayer  of  the  complaint, 
be  directed  co  issue  in  the  usual  form  and  upon  the  usual 
conditions. 

[Sx.  LAWRENOB  ^BITEKAL  TERM,  October  6, 1863:  Potter,  Bocket  and  Jama, 
Justices.] 


ASAHEL  S.  LEVY  and  DAVID  S.  CODDINGTON^  acting  execu- 
tors &c.  of  Uriah  P.  Levy,  deceased,  vs.  VIRGINIA  LEVY 
and  others. 

A  testator,  by  his  will,  executed  in  the  city  of  New  York,  after  giving  lega- 
cies and  bequests  to  various  persons,  devised  and  bequeathed  his  farm  at 
Monticello,  in  Virginia,  together  with  all  the  rest  and  residue  of  his  estate, 
real,  personal  or  mixed,  not  thereby  disposed  of,  wherever  or  however 
situated  "to  the  people  of  the  United  States  or  snich  persons  as  congress 
shall  appoint  to  receive  it,"  for  the  purpose  of  establishing  at  said  farm  at 
Monticello,  an  agricultural  school ;  and  should  congress  refuse  to  accept 
of  said  bequest,  or  refuse  to  take  the  necessary  steps  to  carry  out  the  testa- 
tor's intention,  he  devised  and  bequeathed  said  property  "to  the  people 
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of  the  state  of  Virginia,  instead  of  the  people  of  the  United  States :' 
provided  they  should  by  acts  of  their  legislature  accept  it,  &c.  And 
should  the  people  of  Virginia,  by  the  neglect  of  their  legislature,  decline 
to  accept  the  bequest,  then  the  property  was  devised  and  bequeathed  to 
certain  religious  societies. 

1.  That  the  devise  and  bequest  in  trust  of  the  Monticello  farm  and  of  all  the 
residue  of  the  testator's  estate,  to  the  people  of  the  United  States,  did 
not,  and  could  not,  take  effect,  and  was  void.     MULLIN,  J.  dissented. 

2.  That  such  devise  to  the  people  of  the  United  States  should  be  considered 
as  a  devise  to  the  government  of  the  United  States. 

3.  That  such  devise  to  the  government  of  the  United  States,  if  the  govern- 
ment could  take  under  it,  should  be  deemed  a  present  devise  on  condition 
that  congress  shall  take  certain  action. 

4.  That  the  subsequent  devise  and  bequest  of  the  same  property  to  the 
people  of  the  state  of  Virginia  was  valid,  and  the  government  of  Virginia 
had  capacity  to  take  as  a  body  politic,  notwithstanding  its  political  condi- 
tion or  relation  to  the  government  of  the  United  States ;  and  that  such 
devise  must  be  deemed  to  have  taken  effect  on  the  death  of  the  testator, 
subject,  however,  to  be  defeated  by  the  want  of  subsequent  action  by  the 
legislature  of  Virginia. 

6.  That  our  statute  prohibiting  corporations  from  taking  by  devise,  unless 
expressly  authorized  by  their  charters,  or  by  statute,  was  not  intended 
to  apply  either  to  the  general  or  the  state  governments,  and  does  not  pre- 
vent the  government  of  the  United  States  taking  under  the  devise. 

6.  That  the  government  of  the  United  States  is  an  artificial  being,  or  body 
politic,  capable  of  taking  by  grant  or  devise,  for  its  own  benefit,  or  the 
benefit  of  the  people  of  the  United  States. 

7.  That  it  might  also  take  under  a  devise  in  trust  for  a  charity  to  be  admin 
istered  or  carried  on  in  the  District  of  Columbia,  and  that  congress  might 
provide  by  law  for  the  administering  of  such  charity  there.     But  that  it 
could  not  take  under  a  devise  in  trust  for  a  charity  to  be  administered  or 
carried  on  in  the  state  of  Virginia,  either  for  its  own  benefit,  or  for  the 
benefit  of  the  people  of  the  United  States. 

8.  That  the  government  of  the  United  States  could  not  accept  the  devise, 
and  had  no  power  to  act  under  it ;  and  therefore  that  the  devise  to  the 
government  of  the  United  States  was  void.     MULLIN,  J.  dissented. 

9.  That  such  devises  to  the  governments  of  the  United  States  and  of  Virginia 
were  not  within  the  act  of  the  legislature,  of  April  13,  1860,  which  declares 
that  "  no  person  having  a  husband,  wife,  child  or  parent  shall,  by  his  or  her 
last  will  or  testament,  devise  or  bequeath  to  any  benevolent,  charitable, 
literary,  scientific,  religious  or  missionary  society,  association  or  corpora- 
tion, in  trust  or  otherwise,  more  than  one  half  part  of  his  or  her  estate, 
after,"  &c. 

The  testator  also  directed  his  executors  "to  invest  the  funds  arising  from 
said  estate,  in  some  safe  paying  stocks,  as  fast  as  they  accumulate,  arid 
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to  hold  the  whole  of  the  property  and  estate  hereby  devised  and  bequeathed 
for  said  school  and  in  their  hands,  until  the  proper  steps  have  been  taken 
by  congress,  or  by  the  legislature  of  Virginia,  or  the  said  Hebrew  Benevo- 
lent congregations,  to  receive  the  same,  and  discharge  said  executors." 
Held  that  the  accumulation  of  the  funds  or  income,  authorized  by  thia 
provision  of  the  will,  was  void. 

A  PPEAL  by  the  plaintiffs  from  parts  of  a  judgment  ren- 
1A  dered  at  a  special  term,  after  a  trial  at  the  New  York 
circuit,  before  Justice  ALLEN.  The  action  was  brought  by 
the  acting  executors  and  trustees  of  Uriah  P.  Levy,  deceased, 
to  obtain  a  judicial  construction  of  such  parts  of  his  last 
will  and  testament  as  were  set  forth  in  the  complaint.  The 
justice  before  whom  the  action  was  tried  found  and  decided, 
as  conclusions  of  fact ;  that  the  following  material  facts 
and  circumstances  stated  in  the  complaint  were  true,  to  wit : 
That  Uriah  P.  Levy,  late  a  captain  in  the  United  States 
navy,  died  in  the  city  of  New  York,  on  the  22d  day  of 
March,  1862,  leaving  his  widow,  the  said  Virginia  Levy, 
and  the  following  persons  his  only  surviving  next  of  kin  and 
heirs  at  law,  viz :  Amelia  Levy  and  Eliza  Levy,  formerly 
Eliza  Hendricks,  sisters  of  the  said  Uriah  P.  Levy,  Joseph 
M.  Levy,  Isaac  M.  Levy  and  Jonas  P.  Levy,  brothers  of  the 
said  Uriah  P.  Levy,  George  Washington  Lopes  and  Abigail 
Peixotto,  (wife  of  David  C.  Peixotto,)  children  of  Fanny 
Lopes,  a  deceased  sister  of  the  said  Uriah  P.  Levy,  Morton 
Phillips,  Rachel  Murphy,  wife  of  John  Murphy,  Mary  Ann 
Scooler,  wife  of  Maurice  Scooler,  Fanny  Liebschutz,  wife 
of  Felix  Liebschutz,  Benjamin  Levy.  Uriah  P.  Levy  and 
Amelia  P.  Levy,  children  of  Morton  P.  Levy,  a  deceased 
brother  of  the  said  Uriah  P.  Levy.  That  the  infant  defend- 
ant Uriah  P.  Levy  had,  since  the  commencerrient  of  this 
action,  come  of  age.  That  said  city  was  the  place  of  resi- 
dence of  the  testator  at  the  time  of  his  death,  and  for  a  long 
time  prior  thereto.  That  said  Uriah  P.  Levy,  deceased,  left 
a  last  will  and  testament,  by  which  he  nominated  these 
plaintiffs,  with  several  others,  as  executors  of  his  said  will. 
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That  on  the  9th  day  of  June,  1862,  said  will  was  duly 
admitted  to  probate  by  the  surrogate  of  the  city  and  county 
of  New  York,  and  that  on  the  12th  day  of  June,  1862,  the 
plaintifi's  were  duly  qualified  to  act  as  executors  of  said  will 
by  the  surrogate  of  the  city  and  county  of  New  York,  said 
surrogate  having  sole  jurisdiction  of  said  matter,  and  letters 
testamentary  were  by  said  surrogate  duly  issued  to  them 
only,  the  other  persons  named  as  executors  neglecting  or 
refusing  to  act.  And  the  plaintifi's  are  now  the  sole  execu- 
tors of  said  will.  That  said  Uriah  P.  Levy,  deceased,  was 
possessed  of  a  very  large  amount  of  real  estate  in  the  city 
of  New  York  and  in  the  state  of  Virginia ;  and  also  of  a 
large  amount  of  personal  property.  That  the  value  of  the 
real  estate  in  the  city  of  New  York  is  over  $200,000,  and 
the  personal  estate  in  the  city  of  New  York  was  inventoried 
at  $131,606.15.  That  at  the  time  of  his  death,  the  said 
Uriah  P.  Levy  owned  a  farm  at  Monticello,  formerly  the 
residence  of  President  Jefferson,  and  also  a  tract  of  about 
fifteen  hundred  acres  near  by,  beside  personal  property  at 
Monticello,  and  on  the  Washington  farm,  consisting  of 
farming  implements,  cattle,  negroes,  &c.  That  said  real 
estate  and  personal  property  are  of  great  but  uncertain 
value.  That  said  Uriah  P.  Levy,  by  his  said  will,  devised 
and  bequeathed  the  larger  portion  of  said  real  and  personal 
estate  and  property,  in  the  following  words,  viz:  "After 
paying  the  above  legacies  and  bequests  or  investing  for  the 
same  and  subject  to  my  wife's  dower  and  use  of  furniture,  I 
give,  devise  and  bequeath  my  farm  and  estate  at  Monticello 
in  Virginia,  formerly  belonging  to  President  Thomas  Jeffer- 
son together  with  all  the  rest  and  residue  of  my  estate  real, 
personal  or  mixed  not  hereby  disposed  of,  wherever  or  how- 
ever situated,  to  the  people  of  the  United  States,  or  such 
persons  as  congress  shall  appoint  to  receive  it,  and  especially 
all  my  real  estate  in  the  city  of  New  York  in  trust  for  the 
sole  and  only  purpose  of  establishing  and  maintaining  at 
said  farm  of  Monticello  in  Virginia  an  agricultural  school 
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for  the  purpose  of  educating  as  practical  farmers  children 
of  the  warrant  officers  of  the  United  States  navy  whose 
fathers  are  dead,  said  children  are  to  be  educated  in  a  plain 
way  in  the  ordinary  elementary  branches  to  fit  them  for  agri- 
cultural life  and  to  be  supported  entirely  by  this  fund  from 
the  age  of  twelve  to  sixteen  and  each  of  them  to  be  brought 
up  to  do  all  the  usual  work  done  on  a  farm ;  the  said  farm 
to  be  so  cultivated  by  the  said  boys  and  their  instructors  as 
to  raise  all  they  may  require  to  feed  themselves  and  the 
schoolmaster  and  one  other  teacher  and  one  superintendent 
of  the  said  farm.  I  also  give  and  bequeath  for  the  purpose 
of  giving  such  fuel  and  fencing  for  said  Monticello  farm 
school  two  hundred  acres  of  wood  land  of  my  Washington 
Farm  called  the  Bank  Farm  in  Virginia  the  said  two  hun- 
dred acres  to  be  taken  off  from  said  Farm  hereby  devised  to 
my  nephew  Ashel  and  to  be  designated  by  said  Ashel. 

"In  establishing  said  farm-school  I  especially  require  that 
no  professorships  be  established  in  said  school  or  professors 
employed  in  the  institution,  my  intention  in  establishing 
this  school  is  charity  and  usefulness  and  not  for  the  purpose 
of  pomp.  In  proportion  to  the  smallness  in  number  of  the 
teachers  so  will  industry  prevail.  The  institution  must  be 
kept  within  the  revenue  derived  from  this  endowment,  and 
under  no  circumstances  can  any  part  of  the  real  or  personal 
estate  hereby  devised  be  disposed  of,  but  the  rent  and  income 
of  all  said  estate  real  and  personal  is  to  be  held  forever  invi- 
olate for  the  purpose  of  sustaining  this  institution.  The 
estate  and  lands  in  New  York  can  be  leased  to  great  advan- 
tage for  that  purpose. 

"  Should  the  congress  of  the  United  States  refuse  to  accept 
of  this  bequest  or  refuse  to  take  the  necessary  steps  to  carry 
out  this  intention  I  then  devise  and  bequeath  all  the  property 
hereby  devised,  to  the  People  of  the  State  of  Virginia  instead 
of  the  People  of  the  United  States,  Provided  they  by  acts  of 
their  Legislature  accept  it  and  carry  it  out  as  herein  directed. 
And  should  the  People  of  Virginia,  by  the  neglect  of  their 
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Legislature,  decline  to  accept  this  said  bequest  I  then  devise 
and  bequeath  all  of  my  said  property  to  the  Portuguese 
Hebrew  Congregation  of  the  City  of  New  York  whose  Syna- 
gogue is  in  Crosby  Street  New  York  and  the  Old  Portuguese 
Hebrew  Congregation  whose  Synagogue  is  in  Cherry  Street 
Philadelphia  and  the  Portuguese  Hebrew  Congregation  of 
Kichmond  Virginia  Provided  they  procure  the  necessary 
legislation  to  entitle  them  to  hold  said  estate  and  to  estab- 
lish an  Agricultural  School  at  said  Montioello  for  the  children 
•of  said  Societies  who  are  between  the  ages  of  twelve  and 
sixteen  years  and  whose  fathers  are  dead  and  also  similar 
children  of  any  other  denomination  hebrew  or  Christian. 

"In  order  to  enable  said  Hebrew  Congregations  to  hold 
said  Estate  and  carry  on  said  farm  school  a  charter  will  prob- 
ably have  to  be  obtained  upon  the  application  of  said  Con- 
gregations to  the  Legislatures  of  Virginia  and  New  York. 

"  Should  the  fund  arising  from  said  estate  be  more  than 
sufficient  to  support  and  educate  the  said  children  of  war- 
rant officers  of  the  United  States  Navy  the  directors  of  said 
school  are  then  next  to  select  children  of  Sergeant  Majors 
of  the  United  States  Army  as  the  beneficiaries,  and  if  a  sur- 
plus is  still  remaining  they  are  then  to  select  from  children 
of  Seamen  in  the  United  States  Navy  whose  fathers  are  dead. 

"Item.  I  direct  my  Executors  hereinafter  named  or  such 
•of  them  as  shall  qualify  to  invest  the  funds  arising  from  said 
estate  in  some  safe  paying  stocks  as  fast  as  they  accumulate, 
and  to  hold  the  whole  of  the  property  and  estate  hereby 
devised  and  bequeathed  for  said  school  and  in  their  hands 
until  the  proper  steps  have  been  taken  by  Congress  or  the 
Legislature  of  Virginia  or  the  said  Hebrew  Benevolent  Con- 
gregations to  receive  the  same  and  discharge  said  Executors. 

"Lastly.  I  appoint  the  Honorable  Benjamin  F.  Butler, 
David  V.  S.  Coddington,  Ashel  S.  Levy,  Esqr  and  Joseph  H. 
Patten  Esqr  Counsellor  at  Law  in  the  City  of  New  York, 
Doctor  Joshua  Cohen,  and  Jacob  I  Cohen  his  brother,  of 
Baltimore,  George  Carr  Esquire,  Attorney  at  Law  Char- 
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lottesville  Virginia,  and  Doctor  John  B.  Blake  of  Washing- 
ton City,  Executors  of  this  my  said  Will  and  Testament  and 
Trustees  of  said  Estate,  and  in  case  of  the  death  of  either 
<>f  my  Executors  or  Trustees  or  their  relinquishment  or  ina- 
bility to  act,  I  direct  that  the  remaining  qualified  Executors 
or  Trustees  act  without  them." 

That  said  will  contains,  also,  the  following  provisions,  viz : 

"I  give  and  bequeath  to  the  Jewish  Hospital  of  the  Por- 
tugese Jewish  Society  in  New  York,  my  valuable  painting 
of  'The  Children  of  Israel  collecting  Mauna  in  the  Desert, 
by  Murcelle.'" 

"I  further  give  and  bequeath  to  the  Portuguese  Hebrew 
Hospital  of  the  City  of  New  York,  whose  Synagogue  is  in 
Crosby  Street,  the  sum  of  one  thousand  dollars,  to  be  paid 
them  by  my  Executors." 

That  there  are  no  Hebrew  congregations  bearing  corpo- 
rate names  such  as  they  are  designated  by  in  said  will ;  and 
that  there  is  not,  and  was  not  at  the  time  of  executing  said 
will,  a  Jewish  hospital  known  as  "The  Jewish  Hospital 
of  the  Portuguese  Jewish  Society  in  New  York,"  as  desig- 
nated in  said  will ;  and  that  there  is  not,  and  was  not  at 
the  time  of  executing  said  will,  a  hospital  known  as  "  The 
Portuguese  Hebrew  Hospital  of  the  City  of  New  York," 
whose  synagogue  is  in  Crosby  street,  as  designated  in  said 
will.  But  there  is  a  Portuguese  Hebrew  congregation  whose 
corporate  name  is  "Shearith  Israel,"  whose  synagogue,  at 
the  time  of  executing  said  will,  was  in  Crosby  street,  in  the 
city  of  New  York ;  and  there  was  at  said  time,  and  now  is, 
a  Portuguese  Hebrew  congregation,  the  corporate  name  of 
which  is  "Mikveh  Israel,"  whose  synagogue  was  in  Cherry 
street,  in  the  city  of  Philadelphia ;  and  there  was  at  the 
time  of  executing  said  will,  and  now  is,  a  Portuguese  He- 
brew congregation  in  Richmond,  Virginia,  whose  name  is 
Beth  Shalome ;  and  there  was  at  the  time  of  executing  said 
will,  and  now  is,  in  the  city  of  New  York,  a  Jewish  hospital 
whose  corporate  name  is  the  "Jews'  Hospital,"  in  New  York, 
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which  was  incorporated  the  15th  day  of  January,  1852,  and 
was  intended  by  the  testator  under  the  names  of  the  "Jewish 
Hospital  of  the  Portuguese  Jewish  Society  in  New  York," 
and  the  "Portuguese  Hebrew  Hospital  of  the  City  of  New 
York,  whose  Synagogue  is  in  Crosby  Street ;"  and  that  the 
gifts  and  bequests  to  the  last  mentioned  hospitals  by  name, 
were  intended  for  the  said  Jews'  hospital.  That  by  the  law 
of  Virginia,  the  said  devise  of  the  real  estate  in  Virginia  is 
void.  That  the  intent  of  the  testator  in  relation  to  the 
trusts  attempted  to  be  created  cannot  be  carried  out. 
And  the  justice  found  as  conclusions  of  law: 

1.  That  the  gifts  and  bequests  of  a  painting  and  of  one 
thoiisand  dollars,  intended  for  the  Jews'  hospital  in  New 
York,  were  valid  gifts  to  said  Jews'  hospital,  and  should  be 
paid  and  delivered  to  it. 

2.  That  the  devise  and  bequest  of  the  "rest  and  residue 
of  the  estate,  real,  personal  or  mixed,"  of  the  testator  to  the 
people  of  the  United  States,  or  such  persons  as  congress 
shall  appoint  to  receive  it,  and  provisionally  and  in  succes- 
sion to  the  people  of  the  state  of  Virginia  and  certain  Hebrew 
congregations  named,  upon  the  trusts  specified  in  the  will, 
were  void. 

3.  That  that  portion  of  the  estate  of  the  testator  attempted 
to  be  disposed  of  by  the  will  as  the  "rest  and  residue,"  and 
upon  the  trusts  referred  to,  upon  the  death  of  the  testator, 
descended  to  and  vested  in  his  widow,  heirs  at  law,  and  next 
of  kin,  entitled  under  the  statutes  of  descent  and  distribu- 
tion of  this  state,  the  executors  taking  no  estate  or  interest 
therein. 

4.  That  the  devise  of  the  Monticello  estate  and  farm,  and 
the  two  hundred  acres  of  land,  in  the  same  clause,  also  failed. 

Judgment  was  entered  in  accordance  with  these  findings. 

Jos.  H.  Patten,  for  the  appellants.  1.  The  devisees  and 
legatees  of  the  Monticello  mansion  and  farm,  with  the  resid  • 
uary  property,  are  accurately  and  precisely  described  in  the 
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will,  so  there  is  no  uncertainty  as  to  them.  The  children 
hereinbefore  described  are  the  actual  and  real  residuary  dev- 
isees and  legatees  of  the  property.  The  United  States,  (and 
so  also  the  state  of  Virginia,  and  the  Hebrew  congregations, 
on  contingencies,)  are  merely  their  temporary  guardians  and 
agents ;  because,  as  a  class,  they  are  fluctuating,  while  the 
agency  is  permanent ;  the  river  is  constantly  running  by,  but 
the  jurisdiction  over  it  is  lasting. 

2.  The  devise  to  the  PEOPLE  of  the  United  States  is 
perfectly  valid  ;  and  they  have  the  power  and  right  to  take 
the  fee  of  the  real  estate,  and  the  possession  of  the  personal 
property.  A  devise  by  will  is  the  same  in  effect  as  a  con- 
veyance by  deed  ;  the  one  is  the  conveyance  of  a  living  man ; 
the  other  of  a  dying  man ;  and  the  effect  of  the  instrument 
in  each  case  is  the  same.  If  Commodore  Levy,  in  his  life- 
time, had  made  a  deed  of  all  his  real  estate  to  the  people  of 
the  United  States,  giving  and  granting  to  them,  for  a  con- 
sideration, this  estate,  the  fee  simple  of  the  property  would 
have  been  divested  from  him  and  his  heirs  the  moment  he 
signed,  sealed  and  delivered  the  deed,  and  could  never  be 
reinvested  in  the  grantor,  unless  by  a  similar  transfer,  or 
legislative  act  equivalent  to  such  a  transfer ;  so,  as  soon  as 
this  will  was  probated,  the  title  of  the  people  of  the  United 
States  was  perfect.  No  conditions  precedent  were  annexed 
to  the  devise.  But  the  transfer  was  absolute.  The  people 
may  yet  refuse  to  accept  the  devise,  or  neglect  or  refuse  to 
act,  as  any  other  donee  may  elect  to  do.  But  until  they  do 
so,  the  property,  both  real  and  personal,  is  absolutely  vested 
in  them ;  and  no  party  can  set  up  any  claim  to  any  part  of 
this  property,  until  they  establish  as  a  fact,  that  the  people 
of  the  United  States  have  refused  the  gift ;  or  that,  on  proper 
application  to  them,  they  have  declined  to  act.  So  far  from 
this  being  the  case,  the  last  act  of  the  present  37th  congress 
of  the  United  States,  was  to  pass  a  joint  resolution  of  the 
senate  and  house  of  representatives,  "That  it  be  referred  to 
the  attorney  general  of  the  United  States  to  examine  into 
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this  matter,  and  report  upon  the  whole  case."  There  is  no 
ground  even  for  a  conjecture,  to  say  nothing  of  a  probability, 
that  congress  will  ever  decline  the  gift.  The  people  have 
the  power  to  take  the  property  for  the  purposes  intended  and 
designated  in  the  will.  The  people  of  the  United  States  are 
the  supreme  rulers  of  the  land ;  and  all  their  acts,  done  by 
their  congress,  are  the  supreme  law  of  the  land ;  and  when 
they  pass  any  act  either  to  carry  out  the  testator's  intentions, 
or  refusing  to  do  so,  every  other  tribunal  must  bow  to  its 
authority. 

3.  The  people  of  the  United  States  have  already  accepted 
a  similar  gift,  and  are  carrying  out  the  wishes  of  the  testator, 
•with  the  cordial  co-operation  of  the  legislative,  executive  and 
judicial  departments  of  the  government,  in  the  case  of  the 
Smithsonian  bequest.     The  chief  justice  of  the  United  States, 
the  attorney  general,  and  many  other  of  the  ablest  and  most 
learned  American  lawyers,  are  trustees  of  the  Institute  es- 
tablished and  supported  by  a  bequest  and  devise  similar  to 
Commodore  Levy's.     And  before  its  organization,  the  whole 
subject  was  very  fully  considered  and  discussed  in  both  the 
senate  and  house  of  representatives,  and   the   bequest  was 
accepted  with  great  unanimity.     This  acceptance,  and  sub- 
sequent  acts   of  approval   by  all   the   departments    of  the 
government,  set  at  rest  and  dissipate  every  cavil,  as  to  the 
right  of  the  people  to  be  the  devisees  of  any  property  which 
any  person  may  see  fit  to  give  them,  by  will.     (See  Benton's 
Cong.  Debates,  vol.) 

4.  That  the  United  States  have  the  power  to  hold  property 
by  purchase,  (or  by  devise,  which  is  the  same  in  effect,)  is 
evident  from  the  vast  amount  of  property  which  they  now 
hold  by  purchase  and  gift  in  every  state  in  the  union,  the 
numerous  custom  houses,  the  sub-treasury,  and  most  of  the 
light  houses,  the  mints,  and  forts,  navy  yards,  hospitals,  &c. 
in  these  states,  which  the  United  States  have  purchased  of 
individuals,  and  taken  the  ordinary  conveyances.     Jurisdic- 
tion, it  is  true,  is  supposed  not  to  be  acquired  over  these 
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places  (I  think  erroneously)  without  an  act  of  the  legislature 
of  the  individual  state  ceding  jurisdiction.  But  he  must  be 
a  bold  lawyer  who  would  say  the  United  States  do  not  own 
these  places  so  purchased  and  conveyed.  An  act  of  the  legis- 
lature of  a  state  is  not  necessary  to  enable  them  to  take  and 
hold  all  this  property ;  and  the  sanctions  sometimes  embodied 
in  the  act  ceding  jurisdiction,  are  entirely  unnecessary  to 
pass  the  title. 

5.  The  court  will  take  special  notice  that  the  words  of  the 
devise  are  absolute.     "I  give  to  the  people  of  the  United 
States."     The  mere  gift  h  completed,  with  no  condition  pre- 
cedent ;  and  the  title  and  right  to  all  the  property  vests  in 
"  the  people  of  the  United  States,"  until  they  choose  to  relin- 
quish it.     This  gift  is  authorized  by  the  statute  of  this  state, 
which  declares,  that  every  citizen  of  the  United  States  is 
capable  of  holding  lands  in  this  state,  and  of  taking  the  same 
by  descent,  devise,  or  purchase.     (3  R.  S.  p.  3,  §  9.)     If  one 
citizen  can  take  by  devise,  certainly  all  can  take.     And  if  the 
devise  would  be  good  made  to  one  citizen,  it  certainly  is  not 
void  because  made  to  ten  ;  or  to  ten  millions. 

6.  This  gift  does  not  conflict  with  any  of  our  statutes  pre- 
venting the  accumulation  of  estates  or  property.;  statutes 
which  have  been  so  carefully  enacted  in  almost  every  state  in 
the  union.     The  sole  object  of  all  these  statutes  is  to  preserve 
the  policy  of  our  republican  form  of  government,  and  to  pre- 
vent a  moneyed  or  landed  aristocracy,  by  abolishing  entailed 
estates,  and  forbidding  to  tie  up  the  income  of  personal  prop- 
erty.    All  these,  and  similar  enactments,  have  nothing  to  do 
with  this  case.     (1  R.  S.  p.  723,  §§  14,  15.     3  Barb.  244. 
5  id.  101.)     For  it  was  the  sole  and  simple  object  of  each 
and  all  of  these  acts,  to  prevent  any  citizen  of  this  state  from 
ennobling  his  family,  or  some  individual,  by  giving  only  the 
income  of  his  property  from  generation  to  generation.     These 
acts,  being  intended  only  to  prevent  this  mischief,  have  no 
application  to  such  a  benevolent  and  patriotic  devise  as  the 
one  now  under  examination. 
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7.  Neither  is  this  devise  in  conflict  with  our  statute  of  uses 
and  trusts,  but  is  expressly  authorized  by  it ;  for  by  1  R.  S. 
p.  727,  §§  47,  48,  "Every  person  who,  by  devise,  shall  be 
entitled  to  the  actual  possession  of  lands,  and  the  rents  and 
profits,  shall  be  deemed  to  have  a  legal  estate  therein ;"  and 
by  said  48th  section,  "The  last  preceding  section  shall  not 
divest  the  estate  of  any  trustee  where  his  title  is  not  merely 
nominal,  but  is  connected  with  some  management  in  relation 
to  the  lands  which  are  the  subject  of  the  trust."     Here  the 
United  States  are  entitled  to  the  actual  possession  of  "the  es- 
tate, and  "are  deemed  to  have  a  legal  estate  therein;"  their 
title  as  trustees  is  not  "merely  nominal,"  but  is  "actual,  and 
is  connected  with  the  management  of  the  estate,  which  is 
the   subject  of  the  trust.     (4  Paige,  352.     4  Denio,  390. 
7  Paige,  182,  187.)     And   by  §  79,  (see  1  R.  S.  p.  720,) 
"Every  express  trust,  valid  as  such  in  its  creation,  shall  vest 
the  whole  estate  in  the  trustees,  in  law  and  in  equity,  subject 
only  to  the  execution  of  the  trust."     (2  Seld.  567.     3  Sand- 
ford,  531.)     By  this  section,  the  object  of  this  devise  is 
authorized  and  declared.     And  still  further,  by  this  section 
the  cestuis  que  trust  are  authorized  "to  enforce  the  per- 
formance of  this  trust." 

8.  This  devise  is  good  to  the  United  States.     And  the  bene- 
ficiaries, the  orphan  children  of  warrant  officers  of  the  United 
States  navy,  can  come  into  our  courts  and  enforce  the  per- 
formance of  the  trust. 

9.  A  legally  constituted  corporation  in  another  state  can 
purchase  and  hold  land  ad  libitum  in  the  state  of  New  York. 
(See  2  Kent's  Com.  283,  284.)     If  corporations  can  take  and 
hold  real  and  personal  estate  unlimited  as  to  its  duration,  the 
people  of  the  United  States  can  take  ;  and  the  act  restrain- 
ing the  accumulation,  and  power  of  alienation,  for  more  than 
two  lives,  is  shown  not  to  be  applicable  to  this  case. 

10.  There  is  no  inde/initeness  as  to  the  devisees,  viz  :  "  The 
PEOPLE  of  the  United  States."     They  are  represented  by 
their  congress.     If  this  devise  to  them  is  void  for  indefinite- 
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ness,  then  the  constitution  of  the  United  States  is  void  for 
the  same  cause;  for  its  first  words  are,  "We,  the  people  of 
the  United  States,  do  ordain  and  establish  this  constitution ;" 
and  the  bequest  to  the  Smithsonian  Institute  is  also  void,  for 
that  bequest  is  "  to  the  people  of  the  United  States."  And 
all  the  deeds  of  property  purchased  by  them,  and  deeded 
"to  the  people  of  the  United  States,"  are  also  void  therefor. 
(1  R.  S.  5th  ed.  p.  84.  Sovereignty  and  Jurisdiction  of 
the  State.} 

11.  But  the  real  bequest  of  all  the  residuary  property  is 
to  the  half-orphan  children  of  the  warrant  officers  in  the 
United  States  navy.     There  is  no  indefiniteness  as  to  them. 
Warrant  officers  are  absolutely  necessary  on  board  of  every 
ship  of  war;  they  are  boatswains,  gunners,  sailmakers  and 
carpenters.     They  are  appointed   by  the   president  of  the 
United  States,  by  a  warrant  signed  by  himself,  and  the  war- 
rant sealed  with  the  seal  of  the  navy  department.     The  only 
difference  between  them  and  commissioned  officers  being, 
that  the  latter  are  nominated  by  the  president  to  the  senate, 
and  their  nomination,  after  due  deliberation,  confirmed  by 
the  senate.     Both  classes  of  these  officers  are  equally  definite. 
The  warrant  officers  are  few  in  number ;  and  the  children 
entitled  to  the  benefit  of  this  gift  are  equally  definite.     If  it 
could  be  shown  that  there  are  not  any  such  children,  and 
that  there*  never  will  be  any  such  children,  then  the  devise 
would  be  void,  as  a  lapsed  legacy.     But  this  cannot  be  pre- 
tended. 

12.  The  will  is  perfect  in  its  form  of  execution  ;  .for  it  has 
been  duly  probated. 

13.  The  people  of  the  United  States  are  entitled  to  take 
and  hold  as  devisees — not  only  on  principle,  as  the  supreme 
power  of  the  land — but  also  under  our  statute,  (1  R.  S.p.  719, 
art.  2,  §  8,)  giving  the  right  to  all  citizens.     The  ultimate 
beneficiaries  themselves  are  not  indefinite.     No  selection  or 
judgment  by  the  trustees  is  required  or  allowed  to  be  used 
with  regard  to  them.     They  have  no  discretion  in  the  matter. 
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They  are  merely  to  ascertain,  by  reliable  evidence,  the  facts 
which  entitle  an  applicant  to  share  in  the  benefits  of  the  will, 
viz :  the  father's  being,  or  having  been,  at  the  birth  of  the 
child,  a  warrant  officer,  and  his  death,  and  the  age  of  the 
child  seeking  admission. 

14.  No  argument  can  be  raised  as  to  the  devise  being  void, 
on  the  ground  that  the  United  States  may  not  see  fit  to  take 
the  trust.     If  such  ground  were  sufficient,  every  devise  and 
bequest  in  the  will  would  be  void ;  for  the  legatees  may  not 
take  their  respective  legacies.     When  any  or  all  of  them 
shall  have  refused  or  declined  their  several  legacies,  then,  and 
then  only,  will  such  legacies  revert  to  the  heirs.     Even  the 
executors  themselves  would  be  disqualified,  for  "they  may 
not  ,take."     In  fact,  but  two  out  of  the  seven  who  were  ap- 
pointed executors  have  assumed  the  responsibility.     But  a 
fuller  answer  to  any  such  objection  is,  that  the  United  States 
have  appeared  and  put  in  their  answer  in  this  case,  deliber- 
ately making  themselves  parties  to  a  construction  of  this  will 
in  their  favor.     And  the  last  joint  act  of  the  late  congress 
was  to  direct  the  attorney  general  of  the  United   States  to 
attend  to  this  devise.     This  devise  is  good,  unless  our  statute 
and  all  the  fundamental  principles  that  govern  the  construc- 
tion of  wills  are  overthrown. 

15.  A  leading  fundamental  principle  in  the  construction 
of  wills  is,  that  the  intention  of  the  testator  must  be  carried 
out,  if  it  can  be  discovered,  and  it  contravenes  no  rule  of  law. 
From  the  whole  tenor  of  the  will  it  is  impossible  to  deny 
that  the  testator's  sole  object  was  to  provide,  for  and  educate 
the  half-orphan  children  of  warrant  officers  of  the  navy,  be- 
tween 12  and  16  years  of  age.     These  are  his  first  and  the 
sole  object  and  beneficiaries  of  this  fund.     The  United  States 
are  merely  the  guardians  of  these  children,  and  the  trustees 
of  their  fund.     They  have  not  a  dollar's  worth  of  interest  in 
the  estate.     It  is  a  TRUST  FUND.     It  could  not  be  given  to 
the  orphans,  for  they  had  only  a  shifting  and  temporary  in- 
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terest  in  the  estate  as  individuals,  but  as  a  class  they  are 
permanent. 

16.  Even  if  the  United   States  could  not  take  the  trust, 
the  case  of  the  orphans  is  not  hopeless  or  helpless ;  for  this 
court  has  the  power  to  appoint  trustees  in  the  place  of  those 
who  cannot  or  will  not  act.     If,  then,  the  United  States  de- 
cline to  act,  this  court  must  carry  out  the  intentions  of  the 
testator,  by  appointing   other  trustees.      And   our  revised 
statutes,  (vol.  I,  p.  749,  §  2,)  specially  provide,  "that  in  the 
construction  of  every  instrument  authorizing  the  creation  of 
any  estate  or  interest  in  land,  it  shall  be  the  duty  of  the 
courts  of  justice  to  carry  into  effect  the  intent  of  the  parties, 
so  far  as  the  same  can  be  ascertained  from  the  whole  instru- 
ment, and  is  consistent  with  the  rules  of  law."  *(2  Kent's 
Com.  p.  287 :  "  Courts  of  chancery  have  a  necessary  juris- 
diction."    5  Seld.  175.     1  Drury  &  War.  258.     Incorpor- 
ated Society  v.  Richards,  1  Connor  &  L.  58.     25  Barb.  81. 
1  E.  S.  731,  §  71.) 

17.  This  bequest  contravening  no  rule  of  law,  and  the  in- 
tention of  the  testator  being  unmistakable,  that  INTENTION 
MUST  BE  CARRIED  OUT  ;  even  if  the   United  States  should 
refuse  to  take  the  estate,  and  decline,  by  act  or  resolution  of 
congress,  to  act  as  trustees.     (1  R.  S.  731,  §  71.     5  Seld.  176. 
25  Barb.  81.)     But,  if  the  United  States  refuse  to  accept, 
and  will  not  act  as  trustees  for  these  orphans,  they  do  not  lose 
their  right  to  education  and  support  for  the  term  of  four  years,, 
inasmuch  as  the  will  then  gives  the  trust  to  the  people  of  the 
state  of  Virginia,  provided  they  will  accept  said  trust.       • 

18.  If,  then,  the  estate,  on  the  death  of  the  commodore,, 
vested  in  the  people  of  the  United  States,  they  must  convey 
it  to  the  people  of  Virginia  by  an  act  of  congress,  or  by  an 
act  of  relinquishment  on  their  part,  and  an  act  of  acceptance 
on  the  part  of  Virginia.     The  law  will  vest  the  estate  in  trust 
in  the  people  of  Virginia,  under  the  directions  of  the  will. 

19.  The   people  of  Virginia  are  citizens  of  the  United 
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States,  and,  as  such,  can  take  by  deed  or  devise,  under  our 
statute.     (1  It.  S.  719,  §  8.) 

20.  A  will  cannot  be  made  void  because  the  devisees  "  may 
not"  or  "  will  not  take,"  but  only  because  they  cannot  take. 

21.  The  people  of  the  United  States,  and  the  people  of 
Virginia,  can  take  this  trust,  and  carry  it  out  in  the  fullest 
manner,  by  an  act  of  congress,  or  by  an  act  of  the  legislature 
of  Virginia ;  and  they  can  each  in  the  same  manner  decline 
to  act  as  trustees. 

22.  But  if  the  people  of  the  United  States  refuse  to  accept 
this  property,  and  the  people  of  Virginia  also  decline  to  take 
it  in  trust,  then,  and  in  that  case,  the  will  oifers  a  more 
extended  charity  to  a  larger  class  of  orphans.     The  testator 
directs,  by  his  will,  that  the  property  be  held  by  his  execu- 
tors, and  to  invest  the  income,  and  the  income  be  used  in  the 
same  agricultural  school,   on  the  Monticello  farm,  for  the 
benefit  of  the  half-orphan  children  of  three  Hebrew  congrega- 
gations,   and  similar  children  of  any  other  denominations, 
Hebrew  or  Christian.     This  property  to  be  held  by  his  execu- 
tors until  the  said  Hebrew  congregations  shall  have  time  to 
procure  the  necessary  legislative  acts  to  enable  them  to  act 
as  trustees  for  said  orphans. 

23.  The  orphans  of  these  two  kinds,  Hebrew  and  Christian, 
now  become  the  cestuis  que  trust. 

24.  If  no  such  acts  shall,  within  a  reasonable  time,  be 
applied  for  by  these  congregations,  then  these  children  can 
come  into  court  and  have  trustees  appointed  to  carry  out  the 
testator's  intentions  as  found  in  the  will,  and  thus  enable 
them  to  reap  its  benefits. 

25.  This  last  devise  is  not  a  devise  to  these  societies  or 
congregations,  and  therefore  is  not  void  because  made  to  a 
corporation  not  authorized  to  take  it. 

26.  It  is  a  devise  to  three  Jewish  congregations  to  receive 
the  rents  and  profits  of  certain  property,  and  to  expend  it  for 
the  benefit  of  certain  half-orphan  children,  provided  said 
congregations  apply  to  the  legislature  for  the  necessary  pow- 
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ere.  It  is  no  devise  to  them  until  they  make  this  application, 
which,  as  a  matter  of  course,  would  be  granted  ;  and  then  are 
these  congregations  the  devisees,  and  not  till  then. 

27.  Any  act  of  our  legislature  authorizing  them  to  act  as 
trustees,  would  be  valid.     The  power  of  the  legislature  is  un- 
limited within  the  constitutions  of  the  state  and  the  United 
States. 

28.  It  cannot  be  assumed  that  the  congregations  will  not 
apply,  or  that  the  legislatures  will  not  enact  the  necessary 
laws. 

29.  The  devise  to  these  societies  or  congregations,  is  pre- 
cisely the  same  as  it  is  to  the  executors,  "  or  such  of  them  as 
shall  qualify."     The  estate  here  waits  for   the  societies  to 
qualify,  as  it  waited  five  or  six  weeks  for  the  executors  to 
qualify.     It  might  as  well  be  alleged,  that  the  will  is  invalid, 
"  because  the  executors  might  never  qualify/'  as  to  say  it  is 
invalid  "  because  the  societies  may  not  qualify ;"  that  is,  ap- 
ply for  the  necessary  legislation. 

30.  The  heirs  at  law  of  the  testator  have  no  right  to  any 
part  of  this  estate  devised  for  the  support  and  education  of 
these  children.     The  intention  of  the  testator  must  be  car- 
ried out.     That  intention  is  clearly  evident  in  the  will.    And 
it  is  impossible  to  deny  that  his  intention  was  to  prevent  any 
of  his  heirs  from  having  one  dollar  of  his  estate,  except  what 
he  gave  to  them  individually  in  this  will. 

31.  No  construction  of  law  can  give  to  the  heirs  what  the 
law  declares  the  commodore  had  a  right  to  decide,  and  did 
decide,  they  should  not  have.     To  give  any  part  of  this  de- 
vise to  them  would  be  giving  it  to  them  in  the  very  teeth  of 
his  intentions. 

32.  If  the  United  States  will  not  act  as  trustees,  and  if 
the  people  of  Virginia  will  not  act,  then  if  this  devise  is  to  a 
religious  society,  (or  congregations,)  not  incorporated,  it  vests 
in  the  people  of  the  state  of  New  York,  (1 IL  S.  729,  §§  72,  74,) 
and  the  lands  can  be  conveyed  to  the  parties  equitably  enti- 
tled to  them,  by  direction  of  the  supreme  court ;  that  is, 
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they  can  convey  the  lands  to  trustees,  for  the  benefit  of  the 
cestuis  que  trust. 

33.  All  the  testator's  heirs  at  law  are  excluded  from  shar- 
ing in  this  devise,  as  shown  to  be  his  intention,  by  his  giving 
several  of  them  by  name  all  that  he  intended  they  should  have. 
He  has,  in  this  way,  disqualified  them  all  from  taking  any 
more  of  it.     All  this  property  was  acquired  by  himself.     He 
left  no  father,  mother,  or  other  collateral  relatives. 

34.  If  all  his  heirs  .are  excluded,  and  the  devise  to  the 
orphans  is  void,  the  state  must  take  the  property,  as  they 
possess  the  original  and  ultimate  property  in  all  the  lands  in 
the  state.     (I  R.  8.  718,  §  1.     3  id.  2,  §  1,  5th  ed.)  . 

35.  Even  if  the  bequest  and  devise  to  the  people  of  the 
United  States,  or  to  the  people  of  the  state  of  Virginia,  or  to 
the  three  Hebrew  societies,  are  unauthorized  by  our  laws,  still 
the  equity  power  of  this  court  must  sustain  this  devise  for  the 
benefit  of  the  orphans.     Chancellor  Kent  says,  (2  Com.  287,) 
"  The  weight  of  English  opinions  and  argument  would  be  in 
favor  of  an  original  and  necessary  jurisdiction  in  chancery,  in 
respect  to  bequests  and  devises  in  trust  to  persons  competent 
to  take  for  charitable  purposes,  when  the  general  object  of  the 
charity  was  specific  and  certain,  and  not  contrary  to  any 
positive  rule  of  law."     The  same  doctrine  was  held  in  the 
Orphan  Asylums.  McCartee,  by  Chancellor  Jones,   that 
"a  devise  of  lands  to  executors  in  trust  for  a  charitable  cor- 
poration was  a  legal  and  valid  trust,  to  be  enforced  in  equity." 
And  this  opinion  was  not  overthrown  in  the  court  of  errors. 
(See  9  Cowen,  437.)     And  Lord  Nottingham,  in  the  case  of 
The  Attorney  General  v.   Tancred,  says  that  "  devises  to 
corporations,  though  void  under  the  statute  of  wills,  were  good 
in  equity,  if  given  to  charitable  uses."     And  the  uniform 
decisions  in  chancery,  both  before  and  after  the  statute  of 
Elizabeth,  were  "  That  where  the  uses  were  charitable,  the 
court  would  aid  even  a  defective  conveyance."     (Sir  James 
Jekyll,  in  Eyre  v.  Countess  of  Shaftsbury.'    2  P.  Wms.  119 
2  Fern.  Rep.  332.     Lord  Eldon,  Att'y  Gen.  v.  Skinner,  Co. 
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2  Russ.  407.  7  Paige,  80.  Jtt'y  #en.  v.  Middleton,  2  Fes. 
327.)  Lord  Chancellor  Sugden,  in  the  Inc.  Society  v.  Rich- 
ards, (1  Conner  &  Lawson,  58,  S.  C.,  and  1  Drury  &  War. 
Rep.  258,)  reviews  and  analyzes  all  the  cases,  and  concludes, 
that  "  there  was  an  inherent  jurisdiction  in  chancery,  exist- 
ing before,  at,  and  after,  the  statute  of  Elizabeth,  sustaining 
charitable  devises  though  void  at  law"  And  in  2  Sandf. 
Chancery  Reports,  a  bequest  to  an  unincorporated  society 
was  sustained,  where  the  object  was  charitable,  and  no  doubt 
existed  as  to  the  designation  of  the  beneficiaries.  (Horn- 
beck's  Ex'r  v.  Am.  Bible  Society,  2  Sandf.  Ch.  133.  Potter 
v.  Chapin,  6  Paige,  639-649.)  In  Zimmerman  v.  Andres, 
(6  Watts  &  Serg.  218,)  a  devise  to  an  unincorporated  society 
was  held  to  be  good.  The  same  doctrine  is  laid  down  in  Am. 
Bible  So.  v.  Wetmore,  17  Conn.  R.  181.)  Same  decision  in 
Inglis  v.  Sailors'  Snug  Harbor,  (2  Peters,  99  ;)  and  see  all 
the  cases  in  note,  p.  288,  2  Kent's  Commentaries,  which  em- 
bodies all  the  decisions,  American  and  English  ;  and  the 
chancellor  says,  that  "  the  great  case  of  Vidal  v.  Girard's 
Ex'rs  closes  all  further  discussion  and  controversy  on  this 
subject,  and  establishes  that  a  corporation  has  a  legal  capa- 
city to  take  real  or  personal  estate  in  trust  for  charitable  uses, 
in'  the  same  manner,  and  to  the  same  extent  as  a  private 
person  may  do.  And  the  trust  may  be  enforced  in  equity  ; 
that  equity  has  an  inherent  equity  before  the  statute  of  Eliz- 
abeth. (2  Kent's  Com.  288,  note.)  And  in  Shotiuell  v. 
Mott,  (2  Sandf.  Ch.  46,)  the  chancellor  takes  the  same  views, 
and  considers  the  same  perfectly  settled. 

36.  The  questions  that  arise  in  this  case  affect  the  rights 
and  jurisdiction  of  the  United  States  to  hold  and  use  devises 
and  bequests,  and  legislate  with  regard  to  occupying  or  relin- 
quishing the  trusts. 

37.  There  is  no  statute  of  Virginia  prohibiting  devises  like 
this.     Nor  is  the  devise  of  Monticello  void.     But  the  case  of 
Gallego  v.  The  Attorney  General  does  not  decide  such  devises 
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as  this  to  be  invalid.     Nor  do  any  of  the  cases  cited  in  Mr 
Bradford's  Point  No.  23. 

38.  Even  if  the  devise  of  the  Monticello  farm  was  invalid, 
it  would  not  make  the  other  devises  and  bequests  for  the 
orphans  invalid.     Because  it  is  not  essential  to  the  interests 
of  the  cestuis  que  trust,  that  the  school  should   be   there. 
Neither  was  it  the  great  intention  of  the  testator  to  make 
Monticello  the  chief  object  of  his  devise.     His  grand  aim,  and 
most  earnest  desire,  was  to  benefit  the  orphan  children.    Mon- 
ticello was  but  one  incident  towards  it.     If  the  legislature 
should  refuse  legal  provision  for  such  a  school  at  Monticello, 
that  would  be  no  reason  why  the  orphans  should  not  have 
the  rest  of  the  commodore's  intentions  carried  out.     Because 
the  state  of  Virginia  wrongs  them  out  of  one  part  of  the 
right,  that  is  no  reason  why  this  court  should  take  away  the 
residue  of  it.     If  Monticello  should  burn  down,  it  would  not 
invalidate  the  devise.     If  any  one  forecloses  a  mortgage  on  it, 
or  if  the  state  should  take  it  for  public  purposes,  or  if  a  rail 
road  should  be  laid  out  through  it,  the  devise  would  not  be 
invalidated  thereby. 

39.  But  if  there  were  any  such  statute  of  Virginia,  it  is  not 
in  evidence,  and  its  existence  has  not  been  proved  in  this  case. 

40.  Nor  can  the  courts  of  this  state,  by  any  decision  of 
theirs,  make  any  construction  of  this  will  that  will  have  any 
judicial  effect  in  the  state  of  Virginia.     Our  courts  have  no 
jurisdiction  of  the  question. 

41.  The  courts  of  the  state  of  Virginia,  and  of  the. United 
States,  are  the  only  courts  to  decide  whether  the  devise  of 
the  Monticello  farm  is  valid  or  invalid. 

Alexander  W.  Bradford,  for  the  respondents  Joseph  M. 
Levy  and  others.  I.  The  devise  and  bequest  of  the  residue 
of  the  testator's  estate,  real  and  personal,  to  the  people  of 
the  United  States,  or  alternatively  to  the  people  of  the  state 
of  Virginia,  are  void  for  uncertainty  and  want  of  capacity 
in  the  donees  to  take  the  property  and  perform  the  trust, 
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1.  At  common  law  gifts  both  of  real  and  personal  estate  b> 
will  to  uncertain  persons  are  void.  The  law  requires,  in  all 
cases,  a  competent  and  definite  donee  on  the  testator's  de- 
cease in  order  to  change  the  course  of  succession,  and  exclude 
or  disinherit  the  heir.  2.  The  people  of  the  United  States, 
or  the  people  of  the  state  of  Virginia  as  described  in  this 
will,  mean  either  all  the  people  living  in  those  jurisdictions 
at  the  testator's  death,  or  else  the  political  bodies  known  by 
those  names,  and  having,  as  bodies  politic,  perpetual  succes- 
sion, (a.)  If  the  former,  that  is,  the  people  as  individuals, 
the  persons  living  when  the  testator  died,  the  devises  and 
bequests  are  clearly  void.  No  single  individual,  nor  any 
number  jointly  less  than  all,  or  a  clear  majority  of  all  the 
people  then  living,  including  the  heirs  of  those  since  deceased, 
can  take  the  property  and  perform  the  trust.  Such  a  dis- 
position is  manifestly  impracticable,  impossible  and  void. 
(6.)  If  the  bequests  and  devises  were  intended  to  be  made 
to  the  United  States  and  to  the  state  of  Virginia,  as  political 
bodies,  then  likewise  they  are  void,  because  with  us  the  state 
has  no  capacity  to  take  by  devise  as  trustee  for  the  manage- 
ment of  a  charity.  3.  By  the  original  rule  of  the  civil  law 
legacies  to  states  and  corporations  were  void  for  uncertainty. 
Such  still  remains  the  rule  of  the  common  law  except  where 
altered  by  statute.  4.  But  under  our  form  of  government, 
the  functions  of  all  departments  are  definitely  limited  and 
arranged ;  and  it  is  not  within  the  powers  of  the  state  or  any 
of  its  departments  to  administer  a  charity.  5.  It  is  mani- 
fest, therefore,  that  the  trust  imposed  by  the  will  cannot  be 
performed,  except  by  some  congressional  or  legislative  act, 
and  such  act  has  obviously  been  intended  by  the  testator,  for 
although  the  devise  to  the  people  of  the  United  States  is 
direct  and  immediate,  it  has  also  been  made  entirely  condi- 
tional— namely,  it  is  to  the  people  "or  such  persons  as  con- 
gress shall  appoint  to  receive  it,"  and  "should  the  congress 
of  the  United  States  refuse  to  accept  it,"  he  says,  "I  then 
devise  and  bequeath  all  the  property,"  &c.  "to  the  people 
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of  the  state  of  Virginia,  instead  of  the  people  of  the  United 
States,  provided  they  by  act  of  their  legislature  accept  it,  and 
carry  it  out  as  herein  described.  And  should  the  people  of 
Virginia,  by  the  neglect  of  their  legislature,  decline  to  accept, 
the  said  bequest,  I  then  devise  and  bequeath  all  of  my  said 
property  to  the  Portuguese  Hebrew  Congregation,"  &c.  pro- 
vided they  procure  the  necessary  legislation  to  entitle  them 
to  hold  said  estate,"  &c. 

II.  The  devise  and  bequest  of  the  testator's  residuary 
•estate  to  the  religious  corporations  named  in  the  will  are 
void.  These  congregations  are  not  entitled  to  take  and  hold 
property,  whether  in  trust  or  otherwise,  for  any  other  pur- 
poses than  those  appertaining  to  the  objects  for  which  they 
were  incorporated.  1.  They  have  no  power  to  act  as  trustees 
of  a  fund  designed  for  other  purposes,  or  as  managers  of  an 
institution  to  be  founded  under  their  direction,  for  the  pur- 
pose of  carrying  out  objects  entirely  foreign  to  those  con- 
templated by  the  law  under  which  they  were  incorporated. 
2.  The  Hebrew  congregation  in  the  city  of  New  York,  desig- 
nated as  one  of  the  trustees,  was  incorporated  under  the  act  of 
1813,  authorizing  the  creation  of  religious  corporations.  (Laivs 
of  1813,  ch.  60,  §  3.  3  R.  S.  2d  ed.  p.  207.)  (a.)  Under 
said  act  they  can  only  take  property  devised  "for  their  use." 
(Id.  208,  §  4.)  (6.)  Or  "purchase  and  hold"  other  prop- 
erty, for  their  use,  "or  other  pious  uses."  (c.)  To  "pur- 
chase" means  to  buy  arid  take  by  grant,  and  not  by  devise. 
(Downing  v.  Marshall,  23  N.  T.  Rep.  366.)  (d.)  Power 
to  purchase  confers  no  authority  to  take  by  devise.  (Id.) 
(e.)  But  the  statute  of  wills  expressly  provides  that  "no 
devise  to  a  corporation  shall  be  valid,  unless  such  corpora- 
tion be  expressly  authorized  by  its  charter,  or  by  statute,  to 
take  by  devise."  (2  JR.  S.  57,  §  3.)  (/.)  The  only  authority 
given  to  this  congregation  by  the  statute  is  to  take  by  devise 
for  their  own  use,  and,  therefore,  they  cannot  take  for  any 
other  use.  (g.)  But  the  provisions  of  the  general  statute 
which  defines  and  regulates  the  powers  of  all  corporations 
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do  not  authorize  corporations  to  take  by  devise  or  bequest, 
and  whilst  enumerating  the  powers  which  corporations  pos- 
sess, expressly  declare  they  shall  not  have  any  other  powers 
than  those  enumerated,  or  which  are  necessary  to  carry  out 
the  same.  (1  R.  S.  602,  §  3.)  (h.)  It  follows  clearly  that 
neither  under  the  statute  of  1813,  nor  under  the  general  law 
relating  to  corporations,  is  there  any  exemption  in  favor  of 
this  religious  corporation  from  the  prohibition  contained  in 
the  statute  of  wills,  or  from  the  prohibition  contained  in  the 
statute  defining  the  powers  of  corporations.  3.  As  to  the 
religious  corporations  out  of  this  state,  named  as  trustees  in 
the  will,  it  is  manifest:  (a.)  That  they  cannot  have,  by 
comity,  a  greater  or  better  title  to  take,  than  our  own  domes- 
tic corporations.  (Angell  &  Ames  on  Corporations,  §  161.) 
(6.)  That  as  they  are  artificial  beings  created  by  some  sove- 
reign power,  they  have  no  absolute  rights  beyond  the  juris- 
diction of  the  sovereignty  which  created  them,  (c.)  And 
consequently  have  no  title,  at  all.  as  devisees  of  land  or 
personalty  within  this  state,  (d.)  For  if  they  could  hold 
property  in  this  state,  by  virtue  of  the  sovereign  power  of 
another  state,  then  the  rules  which  govern  the  devolution 
of  property  here  by  our  law,  may  be  controlled  by  a  foreign 
power,  to  the  subversion  of  our  own  law.  (2  H.  S.  458,  §  2.) 
III.  The  devises  and  bequests  to  the  people  of  the  United 
States,  the  people  of  the  state  of  Virginia,  and  to  the  reli- 
gious societies,  mentioned  in  the  testator's  will,  were  intended 
to  be  "in  trust."  1.  By  the  revised  statutes  all  express 
trusts  of  lands  are  abolished,  except  those  enumerated  in  the 
statute.  (1  R.  S.  728,  §  53.)  2.  The  trust  directed  in  this 
case  is  not  among  those  enumerated.  3.  It  cannot  be  sus- 
tained as  a  power  in  trust,  because  it  does  not  authorize  the 
performance  of  any  act  lawful  under  a  power,  as  powers  are 
regulated,  defined,  and  limited  by  our  law.  (Id.  732,  §  58.) 
It  is  neither  a  general  nor  a  special  power,  under  the  statute, 
because  it  does  not  contemplate  the  alienation  or  disposition 
of  lands.  (Id.  §§  77,  78.) 
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IV.  Whether  the  devises  and  bequests  were  in  trust,  or 
effected  a  power  in  trust,  they  were  in  contravention  and 
violation  of  the  statute  in  respect  to  the  alienation  of  estates. 
1.  The  power  of  suspending  the  alienation  of  estates  in  land, 
and  the  absolute  possession  of  personalty,  is  expressly  limited 
by  statute  upon  life.     It  cannot  be  exercised  by  any  other 
limitation  than  upon  life.     Any  other  term  of  limitation, 
however  short,  even  one  day,  is  unlawful.     2.  In  the  present 
case,  the  period  during  which  the  congress  of  the  United 
States,  or  the  legislature  of  the  state  of  Virginia,  shall  sig- 
nify an  acceptance  of  the  trusts  attempted  to  be  created  by 
the  will ;  or  the  period  during  which  the  legislatures  of  the 
states  of  New  York,  Pennsylvania  and  Virginia,  may  create 
corporations  to  perform  such  trusts,  or  authorize  the  religious 
corporations  in  question  to  perform  such  trusts,  is  not  defined 
or  limited,     (a.)  In  the  first  place,  it  is  not  limited  upon  life. 
(£>.)  It  is  not  limited  upon  any  definite  period,     (c.)  The 
legislative  power  may  never  be  exercised,     (d.)  If  it  were 
exercised  at  any  period  after  the  death  of  the  testator,  say 
within  a  year,  and  in  that  case  would  be  valid,  it  would  be 
valid,  if  exercised  at  the  termination  of  one  hundred  years. 
(e.)  The  suspension  of  the  estate  would  therefore,  in  such 
case,  depend,  not  upon  the  statutory  limitation,   a  life  or 
lives  in  being,  but  upon  the  volition  of  some  legislative  body, 
to  be  exercised  at  some  indefinite  time,  or  perhaps  never  to 
be  exercised.     The  estate  might  thus  be  suspended  forever. 

V.  The  trust  intended  was,  by  its  own  express  terms,  a 
trust  in  perpetuity.     This  is  not  left  to  inference  and  con- 
struction,   but   is   so   absolutely   declared   and   particularly 
provided.     The  testator  designed  that  there  should  be  no 
doubt  or  uncertainty  on  this  point.     He  says  in  the  most 
explicit  manner,  that  "under  no  circumstances  can  any  part 
of  the  real  or  personal  estate  hereby  devised  be  disposed  of," 
meaning  that  the  corpus  or  principal  of  the  estate  shall 
never  be  disposed  of,  that  is  to  say  alienated — "but  the  rent 
and  income  of  all  said  estate,  real  and  personal,  is  to  be  held 
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forever  inviolate,  for  the  purpose  of  sustaining  this  institu- 
tion"— the  said  school.  1.  There  is,  therefore,  no  power 
of  alienation  of  the  estate  in  question,  either  during  a  life 
or  lives  in  being,  or  in  any  other  period  during  all  time; 
but  the  property  is  to  be  locked  up  in  mortmain  forever. 
2.  The  trustees  of  the  estate,  therefore,  whoever  they  might 
be,  must  of  necessity,  by  the  terms  of  the  devise,  hold  all 
the  property  in  perpetuity,  and  can  never  in  any  manner 
alienate  the  same. 

VI.  The  direction  to  the  executors  to  invest  the  funds 
'arising  from  said  estate,  "as  fast  as  they  accumulate,"  in 

stocks,  and  "to  hold  the  whole  of  the  property,"  until  the 
proper  steps  shall  have  been  taken  "by  congress  or  the  legis- 
lature of  Virginia,  or  by  the  said  Hebrew  Benevolent  con- 
gregations, to  receive  the  same,  and  discharge  the  said 
executors,"  is  manifestly  void,  as  being  in  contravention  of 
the  statutes  of  this  state  in  respect  to  accumulations.  No 
accumulations  are  valid,  except  in  behalf  of  minors. 

VII.  The  construction  of  wills,  and  the  validity  of  all  de- 
vises and  bequests  made  by  any  person  domiciled  in  this  state, 
or  relating  to  lands  in  this  state,  are  regulated  by  the  lex 
domicilii,  or  the  lex  rei  sitice,  and  not  by  the  law  of  the 
state  where  such  provisions  are  intended  to  be  carried  into 
material  effect.     (Bascom  v.  Nicholl's  Ex'r,  Gen.  Term  Sup. 
Ct.  June,  1862.)     First.  As  to  personal  property,     (a.)  The 
bequest  of  personal  estate  in  a  foreign  jurisdiction  does  not 
disturb  the  operation  of  the  rule  that  the  lex  domicilii  gov- 
erns the  disposition  of  personalty.     (Story  on  Confl.  of  Laws, 
§§  38,  101,  479.    PMlimore  on  Domicil,  pp.  16,  19.     West- 
lake,  Private  International  Law,   [Law  Lib.  N.  S.  85,] 
259,  314.)     (6.)  The  bequest  of  personal  estate  to  be  applied 
to  lands  in  another  jurisdiction,  is  no  exception  to  the  rule 
that  the  law  of  the  domicil  governs  the  disposition  of  the 
personalty.     (  Wood  v.  Wood,  5  Paige,  596.     Hill  on  Trus- 
tees, pp.  454,  468.)     In  Wood  v.  Wood,  the  testator,  whose 
domicil  was  in  the  state  of  New  York,  directed  that  personal 
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estate  and  the  proceeds  of  real  estate  required  to  be  converted 
into  personal,  should  be  invested  in  lands  in  the  state  of  Ohio, 
upon  trusts  valid  in  that  state,  though  invalid  here ;  and  it 
was  held  by  the  chancellor  that  the  direction  to  invest  "in 
the  purchase  of  Ohio  lands,  upon  trusts  which  are  illegal 
here,  cannot  be  sustained."  (Id.  603.)  Second.  As  to  real 
estate,  (a.)  The  devise  of  lands  in  this  state  is  also  governed 
by  the  law  of  this  state,  lex  rei  sitce,  though  made  to  a  for- 
eign devisee.  (Banks  v.  PJielan,  4  Barb.  88.  Boyce  \. 
City  of  St.  Louis,  29  Barb.  653,  657.  Story  on  Confl.  of 
Laws,  428.  Surge,  Com.  857,  858.  Att'y  Gen.  v.  Stewart, 
2  Meriv.  143.  Mayor  of  Lyons  v.  East  Ind.  Co.  1  M.  P.  C. 
175.)  In  Boyce  v.  City  of  St.  Louis,  a  devise  for  charity  to 
the  city  of  St.  Louis,  was  declared  void,  under  our  statute, 
providing  that  "no  devise  to  a  corporation  shall  be  valid, 
unless  such  corporation  be  expressly  authorized  by  its  charter, 
or  by  statute,  to  take  by  devise."  (2  U.S.  p.  57,  §  3.) 
(b.)  Though  by  the  law  of  the  foreign  country,  where  be- 
quests or  devises  for  charity  are  intended  to  be  carried  out, 
such  bequests  and  devises  are  valid  as  charities,  and  though 
by  that  law,  such  bequests  and  devises  are  valid,  notwith- 
standing they  create  perpetuities,  still  such  charitable  be- 
quests and  devises,  if  not  valid  by  the  law  of  the  domicil, 
and  by  the  lex  rei  sitce,  will  not  be  valid  at  all.  (Story  on 
Confl.  of  Laws,  §  479.  Story's  Eq.  Jur.  §  1184.  Curtis  v. 
Button,  14  Ves.  537  ;  8  Simons,  300.  Phelps  v.  Ptielps, 
28  Barb.  127 ;  23  N.  T.  Hep.  69.  Boyce  v.  City  of  St. 
Louis  ;  Banks  v.  Phelan,  as  cited  supra.  Burns,  Ex.  v. 
Smith,  7  Verm.  241.  Magill  v.  Brown,  1  BrigMey,  369.) 
(c.)  The  converse  of  the  last  rule  is  true ;  that  is  to  say,  be- 
quests and  devises  valid  by  the  law  of  the  domicil,  or  by  the 
lex  rei  sitce,  are  sustained,  though  to  be  performed  in  a  for- 
eign country.  (Magill  \.  Brown,  cited  supra.  President 
of  United  States  v.  Drummond,  Bolls,  12th  May,  1838, 
cited  7  Cl.  &.  F.  155.)  The  only  exception  to  the  rule  in 
respect  to  personalty  is,  where  the  assets  are  situated  in  a 
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foreign  country,  and  the  disposition  made,  is  against  the  law 
or  policy  of  such  country.  (Skiff  v.  Solace,  23  Verm.  279. 
Mahomer  v.  Hose,  9  Smedes  &  Marsh,  247.  Story  on  Con/I 
of  Laws,  §  38.  Westlake,  Int.  Laio,  314.)  In  the  present 
case,  the  doinicil,  and  the  assets,  including  the  lands,  except 
the  farm  at  Monticello,  are  in  the  state  of  New  York,  so  that 
the  whole  question  must  be  governed  by  our  law. 

VIII.  The  first  devise  is  a  present  devise,  intended  to  take 
effect  as  a  valid  gift  on  the  testator's  decease,  subject  to  be 
divested  on  failure  of  congress  to  act.     The  devise  over  to  the 
people  of  the  state  of  Virgrnia,  is  a  future  devise,  intended 
to  divest  the  first  devise  on  a  future  contingency ;  and  the 
same  character  attached  to  the  devise  to  the  religious  corpor- 
ations.    There  were  no  devisees  or  trustees  at  the  testator's 
decease,  competent  to  take,  and  the  entire  scheme  depended 
upon  legislation. 

IX.  It  is  well  settled  by  decisions  in  the  supreme  court  of 
the  United  States,  that  &  present  devise  to  persons  incompe- 
tent to  take,  namely,  an  unincorporated  association,  is  void, 
and  cannot  be  helped  by  the  statute  of  43  Elizabeth,  as  to 
charitable  uses.     (Baptist  Association  v.  Hart' 8  Executors, 
4  Wheat.   1.     Inglis   v.    Trustees   Sailors'   Snug   Harbor, 
8  Peters,  99.) 

X.  By  parity  of  reasoning,  no  future  devise  to  persons  in- 
competent to  take  at  the  testator's  decease,  can  be  made  good 
by  legislative  act  creating  such  competency — for  it  is  not 
the  case  of  a  devise  to  a  corporation  to  be  created — but  the 
devise  is  immediate  to  the  people  of  the  United  States,  or 
future  to  the  substituted  devisees ;  and  the  intended  acts  of 
legislation  in  question  were  for  the  purpose  of  working  out 
the  objects  of  the  testator,  and  not  to  create  a  corporation  to 
take  and  hold  the  property.     This  conclusion  is  subject  to 
an  exception  in  respect  to  the  Hebrew  Congregations,  who 
were  expected  "to  hold"  the  estate ;  but  if  they  were  incom- 
petetent  on  the  testator's  decease,  no  future  act  of  legisla- 
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tion  could  render  them  competent,  to  take  the  property  from 
the  heir. 

XI.  But  it  is  well  settled,  by  repeated  decisions  in  this 
state,  whose  laws  regulate  the  whole  subject  matter  of  the 
will,  that  the  gift  of  real  or  personal  estate  to  charitable  uses, 
without  interposing  trustees,  competent  to  take  and  admin- 
ister the  trust,  or  to  an  unincorporated  association,  or  to  a 
future  corporation,  whose  coming  into  existence  is  not  limited 
on  lives,  is  void,  both  at  law  and  in  equity ;  and  cannot  be 
sustained  by  any  exercise  of  the  ordinary  judicial  jurisdiction 
of  the  court  of  chancery.     The  statute  of  Elizabeth  does  not, 
and  never  did  exist  in  this  state.     (Jackson  v.  Cory,  8  John. 
388.     Hornbeck  v.  Westbrook,  9  id.  73.     Owens  v.  Mission- 
ary Association,  14  N.  Y.  Rep.  381.     Phelps  v.  Pond,  23 
id.  69.     Beekman  v.  Bonsor,  Id.  298.     Downing  v.  Mar- 
shall, Id.  366.) 

XII.  Devises  and  bequests  to  corporations  to  be  created, 
though  at  one  time  supposed  to  be  valid  as  executory  devises 
at  common  law,  cannot  be  supported  in  this  state,  since  the 
revised  statutes,  unless  limited  to  take  effect  on  lives. 

XIII.  Lands  were  not  devisable  at  common  law,  nor  until 
the  statute  32  Henry  VIII.     Corporations  were  expressly  ex- 
cepted  from  the  benefit  of  this  statute.     That  which  was 
simply  an  exception  under  that  statute,  has  been  changed  to 
an  express  exclusion  in  this  state,  and  no  corporation  can 
take  by  devise  unless  authorized  by  its  charter  or  statute. 
(2  R.  S.  57,  §  3.)     The  general  statute  excludes  all  corpora- 
tions from  taking  real  estate  by  devise  or  bequest.     (1  R.  S. 
602,  §  3.)     A  devise  in  trust  for  a  corporation  is  invalid. 
(Theological  Seminary  of  Auburn  v.  Childs,  4  Paige,  423.) 
A  devise  to  a  corporation  in   trust  for  an  unincorporated 
church  has  been  held  invalid,  though  an  act  of  the  legislature 
was  urged  as  ground  for  giving  a  capacity  to  take  by  devise, 
back  by  way  of  relation  to  the  testator's  death.     (Jackson  v. 
Hammond,  2  Caines'  Cases  in  Error,  337.     1  Greenleaf's 
Laws,  71.     McCartee  v.  Orphan  Asylum,  9  Cowen,  437.) 
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XIV.  If  it  be  admitted,  as  it  must  be,  that  at  the  testa- 
tor's death  there  was  no  competent  devisee  or  legatee,  and 
that  some  legislation  was  necessary  to  effectuate  the  purposes 
of  the  disposition,  that  legislation  must  necessarily  beforeiyn, 
viz :  by  congress,  or  the  state  of  Virginia.  The  devolution 
of  property  in  this  state  cannot  possibly  be  affected  by  the 
action  of  the  legislatures  of  other  states,  or  of  the  congress 
of  the  United  States.  1.  The  rights  of  the  heirs  and  next 
of  kin  vested  immediately  on  the  testator's  death.  They 
cannot  be  divested  by  an  act  of  legislative  authority.  No 
acts  have  been  passed  by  congress  or  the  legislatures  of  Vir- 
ginia and  New  York,  nor  is  it  likely  any  ever  will  be  passed ; 
for  the  reason,  that  on  the  testator's  decease  there  was  nc 
corporation  existing,  nor  any  definite  devisee  to  take  the  es- 
tate, and  the  property  therefore  vested  instanter  in  the  heirs 
at  law  and  next  of  kin,  and  cannot  be  divested  by  any  ex 
post  facto  exercise  of  legislative  authority.  2.  All  any  legis- 
lature could  do,  would  be  the  creation  of  some  body,  which 
could  take  the  property  under  the  testator's  will.  3.  So  that 
if  the  validity  of  the  devise  depended  on  such  a  creation,  then 
the  act  would  answer  the  purpose.  4.  But  if  the  validity  of 
the  disposition  depended  upon  there  being  a  competent  de- 
visee at  the  testator's  death,  then  it  is  clear :  That  a  title  by 
succession,  for  want  of  interruption  by  a  present  valid  gift  to 
parties  having  a  present  capacity  to  take,  cannot  be  affected 
by  statute,  so  as  to  give  a  retrospective  effect  to  a  corporation 
which  did  not  exist  when  the  succession  devolved.  How  can 
there  be  a  present  valid  vested  title  in  the  heirs  and  kin,  for 
want  of  other  persons  competent  to  take,  and  yet  this  title 
depending  on  the  volition  and  future  action  of  a  foreign  legis- 
lature ?  The  right  of  succession  can  be  interrupted  only  by 
the  act  of  a  competent  testator  substituting  instead  of  the 
heir,  a  competent  donee. 

XV.  Even  where  the  devisee  selected  as  a  trustee  is  com- 
petent, the  beneficiaries  being  uncertain,  the  court  of  chan- 
cery has  no  jurisdiction  to  enforce  the  charity,  and  the  trust 
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therefore  fails.  The  vice  of  uncertainty  affects  more  directly 
and  vitally  the  beneficiaries  than  it  does  the  trustee.  If  the 
donees  being  uncertain — who  are  mere  instruments  to  carry 
on  a  trust — vitiates  the  devise,  why  does  not  a  similar  taint 
affect  a  devise  where  the  beneficiaries  are  uncertain  ?  Uncer- 
tainty of  individual  objects  would  seem  to  be  characteristic 
of  charity,  for  personal  or  individual  certainty  has  often  been 
held  fatal  to  it.  (Congregational  Society  v.  Congregational 
Society,  14  New  Hamp.  Rep,  315.  Wade  v.  American  Col. 
Society,  7  Smedes  &  Marsh,  663.  Bridges  v.  Pleasants, 
4  Iredell's  Eq.  R.  26.  White  v.  University,  Id.  19.  Pick- 
ering v.  Shottwell,  10  Barr,  23.) 

XVI.  The  effect  of  sustaining  such  trusts  is  to  confer 
upon  individuals  the  power  of  creating  corporations  of  un- 
limited capacity  and  duration. 

XVII.  The  whole  object  of  the  devise  is  to  establish  a 
school  at  Monticello,  in  the  state  of  Virginia.     By  the  law 
of  that  state  the  devise  of  the  land  upon  which  the  school  is 
to  be  founded  is  absolutely  void.     It  has  been  held  there, 
that,  independently  of  the  statute  of  Elizabeth,  the  court  of 
chancery  cannot  sustain  and  enforce  a  devise  to  charitable 
uses  which  would,  without  the  statute,  have  been  void  at 
law,  as  vague  and  indefinite.     The  statute  of  43  Elizabeth 
was  repealed  in  Virginia.     (2  Kent's  Com.  288.     Gallego  v. 
The  Attorney  General,  3  Leigh,  450.     Janey's  Ex.  v.  La~ 
tane,  3  id.  327.      Wheeler  v.  Smith,  9  How.  U.  S.  Hep.  55.) 
The  devise  of  the  farm  at  Monticello  being  void,  the  whole 
intention  of  the  testator  falls,  and  with  it  all  the  devises  and 
bequests  under  consideration  necessarily  fail. 

SUTHERLAND,  P.  J.  I  agree  with  Judge  Mullin  in  the 
conclusion  at  which  he  has  arrived,  that  the  judgment  of  the, 
special  term  should  be  reversed  or  modified  to  a  certain  ex- 
tent, or  in  certain  particulars,  but  I  do  not  agree  with  him  as 
to  the  nature  of  such  modification,  or  with  all  his  reasons  or 
grounds  for  coming  to  the  conclusion  that  he  has  reached. 
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Some  of  the  questions  in  the  case  are  intricate  and  novel, 
and  I  differ  with  the  learned  judge  and  state  my  own  con- 
clusions with  diffidence. 

I  think  the  devise  and  bequest  in  trust  of  the  Monticello 
farm,  and  of  all  the  residue  of  the  testator's  estate,  (not  oth- 
erwise disposed  of,)  to  the  people  of  the  United  States,  did 
not  and  cannot  take  effect,  and  is  void  ;  but  that  the  subse- 
quent devise  and  bequest  of  the  same  property  to  the  people 
of  the  state  of  Virginia,  or  to  the  state  of  Virginia,  is  valid, 
and  must  be  deemed  to  have  taken  effect. 

1st.  I  concur  with  Judge  Mullin  in  holding  that  the  devise 
to  the  people  of  the  United  States  should  be  considered  as  a 
devise  to  the  government  of  the  United  States. 

2d.  I  also  concur  with  him  in  holding  that  this  devise  to 
the  government  of  the  United  States,  if  the  government,  can 
take  under  it,  should  be  deemed  a  present  devise,  liable  to  be 
defeated  subsequently  by  want  of  action  on  the  part  of  con- 
gress, and  not  a  devise  on  condition  that  congress  take  certain 
action.  A  devise  is  not  a  contract,  and  a  party  holding  or 
taking  under  a  devise  does  not  hold  or  take  under  a  contract. 
A  devisee  must  be  presumed  to  accept. 

3d.  I  also  concur  with  Judge  Mullin  in  holding  that  our 
statute  prohibiting  corporations  from  taking  by  devise  unless 
expressly  authorized,  &c.  was  not  intended  to  apply  either  to- 
the  general,  or  the  state,  governments,  and  does  not  prevent 
the  government  of  the  United  States  taking  under  the  devise. 

4th.  I  also  concur  with  him  in  holding  that  the  govern- 
ment of  the  United  States  has  power  or  capacity  to  take  by 
devise  generally ;  that  is,  that  the  government  of  the  United 
States  is  an  artificial  being,  or  body  politic,  capable  of  taking 
by  grant  or  devise,  for  its  own  benefit,  or  the  benefit  of  the 
people  of  the  United  States.  I  think,  too,  it  might  take 
under  a  devise  in  trust  for  a  charity  to  be  administered  or 
carried  on  in  the  district  of  Columbia,  and  that  congress 
might  provide  by  law  for  the  administration  of  such  charity 
there ;  because,  as  to  the  district  of  Columbia,  con  .jivss  may 
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be  said  to  have  all  the  powers  of  legislation  that  a  state  legis- 
lature has.  But  in  this  case  the  devise  to  the  government  of 
the  United  States  is  a  devise  in  trust  for  a  charity  to  be  admin- 
istered or  carried  on  at  Monticello,  in  the  state  of  Virginia. 
The  school  is  to  be  instituted  and  carried  on  there.  The 
government  cannot  take  under  the  devise,  for  its  own  benefit, 
or  for  the  benefit  of  the  people  of  the  United  States.  The 
government  ought  not  to  be  deemed  capable  of  accepting  the 
devise,  or  of  taking  under  it,  unless  congress  has  power  to 
provide  by  law  for  the  execution  of  the  trust ;  that  is,  for 
the  administration  of  the  charity,  or  the  institution  and  car- 
rying on  of  the  school,  in  the  state  of  Virginia.  Congress 
has  no  such  express  power ;  and  it  is  impossible  to  say  that 
such  power  is  to  be  implied  as  necessary  to  the  execution  of 
any  of  its  express  powers. 

Congress  might  have  power  to  create  a  private  corporation 
for  the  purpose  of  carrying  on  the  business  of  banking,  or  any 
other  legitimate  business,  in  a  state,  which  might  aid  congress 
in  executing  any  of  its  express  powers ;  but  congress  would 
.have  no  power  to  create  a  private  corporation,  for  the  purpose 
of  administering  or  carrying  on  a  private  charity,  in  a  state. 

My  conclusion  is,  then,  that  the  government  of  the  United 
States  could  not  accept  the  devise,  and  had  no  power  to  take 
under  it ;  and  therefore,  that  the  devise  to  the  government 
of  the  United  States  is  void. 

5th.  But  it  is  plain,  to  me,  that  the  testator  intended,  if 
the  government  of  the  United  States  did  not,  or  could  not, 
take  under  the  devise  to  it,  to  devise  the  Monticello  farm  and 
the  residue  of  his  estate,  not  otherwise  disposed  of,  to  the 
government  of  the  state  of  Virginia,  in  trust,  for  the  same 
charity.  I  think,  too,  the  government  of  Virginia  had  capa- 
city to  take  as  a  body  politic ;  and  that  the  legislature  of 
Virginia  could  provide  by  law  for  the  institution  of  the  school 
and  the  administration  of  the  charity.  If  so,  that  the  devise 
to  the  government  of  Virginia  should  be  deemed  to  have 
taken  effect  on  the  death  of  the  testator,  subject  however  to 
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be  defeated  by  want  of  subsequent  action  by  the  legislature 
of  Virginia.  (See  Avelyn  v.  Ward,  1  Vesey,  420;  Fearne 
on  Bern.  406,  &c.;  Norris  v.  Beyea,  3  Kern.  273.) 

6th.  But  perhaps  the  most  important  question  remains  to  be 
considered  ;  which  is  this.  Did  the  testator,  by  the  following 
provision,  viz:  "I  direct  my  executors  hereinafter  named,  or 
such  of  them  as  shall  qualify,  to  invest  the  funds  arising  from 
said  estate,  in  some  safe  paying  stocks,  as  fast  as  they  accumu- 
late, and  to  hold  the  whole  of  the  property  and  estate  hereby 
devised  and  bequeathed,  for  said  school  and  in  their  hands, 
until  the  proper  steps  have  been  taken  by  congress,  or  by  the 
legislature  of  Virginia,  or  the  said  Hebrew  Benevolent  Con- 
gregations, to  receive  the  same,  and  discharge  said  executors," 
&c.  intend  to  devise  and  bequeath  to,  and  vest  in,  the  execu- 
tors, the  property  and  estate  which  had  been  previously 
devised  and  bequeathed  for  the  school,  until  &c.  ?  If  he  did, 
then  it  is  probable  that  all  the  previous  devises  and  bequests  for 
the  school  as  well  as  for  the  other  charities,  must  fall  or  fail, 
for  then  the  devises  to  the  governments  of  the  United  States 
and  of  Virginia,  must  be  deemed  to  be  conditional  devises ; 
that  is,  on  the  conditions  that  congress  and  the  legislature  of 
Virginia  should  or  did  pass  laws  accepting  the  devises,  &c. ; 
and  the  contingency  of  these  devises  and  such  devise  to  the 
executors  until  such  contingent  events  happened,  would  ren- 
der the  estate  and  property  in  the  hands  of  the  executors 
under  this  devise  inalienable  during  an  uncertain  period.  I 
believe  this  point  has  recently  been  decided  by  the  court  of 
appeals  in  the  Rose  will  case,  (so  called,)  but  I  have  not  seen 
the  opinions.  Considering  that  the  testator  had  previously 
declared  in  his  will  that  some  of  his  estate,  real  and  personal, 
devised  for  the  school,  should  be  disposed  of  under  any  cir- 
cumstances, but  that  the  rent  and  income  thereof  was  to  be 
held  inviolate  for  the  purpose  of  the  charity,  and  considering 
the  words  of  present  devise  to  the  government  of  the  United 
States,  and  other  clauses  of  the  will,  not  necessary  to  be  par- 
ticularly adverted  to,  I  think  the  executors  can  do  under  a 
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power  all  and  every  thing  he  intended  them  to  do  under  the 
provision  of  the  will  above  quoted ;  that  it  is  not  nor  does  it 
contain  an  express  devise  to  the  executors ;  and  that  a 
devise  to  them  ought  not  to  be  implied ;  especially  as  such 
devise,  if  implied,  would  probably  defeat  all  of  his  devises 
and  bequests  for  charity,  and  thus  defeat  his  disposition  by 
the  will  of  the  great  bulk  of  his  estate.  (See  Tucker  v. 
Tucker,  1  Selden,  408.) 

7th.  The  accumulation  of  the  funds  or  income  directed  or 
authorized  by  this  provision  of  the  will  is  undoubtedly  void. 

8th.  I  think  that  the  state  of  Virginia  or  its  government, 
notwithstanding  her  or  its  political  condition  or  relation  to 
the  government  of  the  United  States,  in  March,  1862,  when 
the  testator  died  and  his  will  took  effect,  and  notwithstand- 
ing the  creation  of  a  new  state  or  political  jurisdiction,  in  or 
over  the  westerly  part  of  her  territory,  could  take  under  the 
devise  to  her  or  to  her  government.  Monticello,  where  the 
school  is  to  be  instituted  and  carried  on,  is  not,  I  believe, 
within  the  new  state,  or  political  jurisdiction. 

9th.  The  said  devises  to  the  governments  of  the  United 
States  and  of  Virginia  are  not  within  the  act  of  April  13, 
1860,  (ch.  350,  Laws  of  I860,)  which  declares  that  "no  per- 
son having  a  husband,  wife,  child  or  parent  shall,  by  his  or  her 
last  will  or  testament,  devise  or  bequeath  to  any  benevolent, 
charitable,  literary,  scientific,  religious  or  missionary  society, 
association  or  corporation,  in  trust  or  otherwise,  more  than 
one  half  part  of  his  or  her  estate,  after"  &c. ;  because 
1st.  I  do  not  think  that  these  governments  are  corporations 
within  the  meaning  of  the  act,  even  if  the  words  benevolent, 
charitable,  literary,  &c.,  &c.  do  not  qualify  the  word  corpo- 
ration ;  but  2d.  It  is  very  plain  that  the  words  or  adjectives 
benevolent,  charitable,  literary  &c.,  &c.  were  intended  to 
qualify,  and  do  qualify,  the  word  corporation  ;  and  surely 
these  governments,  if  corporations,  are  not  either  benevolent, 
charitable,  literary  &c.,  &c.  corporations,  within  the  meaning 
and  intent  of  the  act. 
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10th.  The  judgment  of  the  special  term  should,  I  think, 
be  modified  in  accordance  with  the  foregoing  conclusions. 

CLERKE,  J.  concurred. 

MULLIN,  J.  It  would  be  to  me  a  source  of  profound  re- 
gret if  the  benevolent  intentions  of  Commodore  Levy,  as 
manifested  by  his  last  will,  should  be  defeated  by  reason 
of  some  rule  of  law  which  we  are  bound  to  recognize  and 
enforce.  The  case  is  one  in  which  it  is  the  duty  of  the  court 
to  sustain  the  trusts  in  the  will  if  it  can  be  done  without 
violating  some  well  settled  legal  principle. 

When  a  testator  sets  apart  a  large  share  of  his  estate  to 
provide  for  the  education  of  the  orphan,  it  excites  regret 
that  our  legislature  should  have  found  it  necessary  to  embar- 
rass, if  not  altogether  forbid,  the  creation  of  trusts  necessary 
to  carry  into  effect  such  intentions. 

The  objects  contemplated  by  the  testator  must  be  carried 
into  effect  in  the  state  of  Virginia  where  the  premises  are 
situate  on  which  the  school  is  to  be  located. 

Part  of  the  personal  and  real  estate  to  be  applied  to  the 
support  of  the  school  are  situated  in  this  state,  and  hence  the 
only  power  which  our  courts  have  is  to  direct  that  the  pro- 
ceeds or  income  of  the  property  within  their  jurisdiction  be 
paid  over  to  the  trustee,  if  there  is  one  authorized  to  estab- 
lish and  carry  on  such  school.  (Story's  Eq.  Jur.  §  1186.) 

We  cannot  enforce  the  execution  of  the  trust,  because 
neither  the  trustee  nor  the  subject  of  the  trust  is  within  this 
state.  And  we  can  only  inquire  into  the  validity  of  the 
devise  in  question  so  far  as  to  ascertain  that  the  object  of 
the  trust  is  not  in  violation  of  the  laws  of  this  state  relating 
to  the  creation  and  transmission  of  estates  in  land  or  the 
conveyance  of  personal  property.  (Story's  Eq.  Jur.  §§  1184, 
1185,  1186.) 

The  courts  in  the  state  where  the  trust  is  to  be  executed 
will  determine  for  themselves,  in  view  of  their  own  laws, 
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whether  the  trust  is  one  which  may  be  legally  carried  into 
effect.  (Story's  Eq.  Jur.  §  1186.) 

The  purposes  of  the  trust  created  by  the  will  are  charita- 
ble, within  the  meaning  of  that  term  in  the  statute,  41  Eliza- 
beth, ch.  4,  relating  to  charitable  uses,  and  as  used  by  judges 
and  writers  on  the  law  of  charities  ever  since  the  passage  of 
that  statute.  In  the  preamble  of  the  statute  referred  to, 
gifts,  devises  &c.  for  schools  of  learning,  free  schools  and 
scholars  of  universities  are  recognized  as  valid.  (Story's 
Eq.  Jur.  §  1160.) 

The  use  being  charitable,  and  therefore  legal,  and  a  trustee 
designated,  and  a  class  or  classes  of  persons  named  who  are 
to  be  the  cestuis  que  use,  it  would  seem  to  follow  that  the 
trust  was  operative,  and  is  so  unless  the  trustee  named  haa 
not  the  legal  capacity  to  accept  the  trust,  or  to  take  the  estate 
devised,  or  unless  it  is  in  violation  of  our  statute  designed 
to  prevent  the  suspension  of  the  absolute  power  of  alienation 
beyond  two  lives  in  being  at  the  death  of  the  testator. 

The  devise  is  to  the  people  of  the  United  States,  and  it  is 
urged  that  as  there  is  no  corporate  body  by  that  name,  and 
no  one  or  more  of  the  people  named,  the  devise  is  bad  for 
uncertainty  as  to  the  trustee.  It  is  true  there  is  no  corpora- 
tion known  as  the  people  of  the  United  States ;  but  it  is  too 
clear  to  require  argument  to  show  that  the  testator  intended 
the  government  of  the  United  States  as  the  trustee  to  exe- 
cute the  trust. 

When  the  person  or  corporation  intended  to  be  appointed 
trustee  is  misnamed,  but  is  nevertheless  so  described  in  the 
will  as  to  enable  the  court  to  ascertain,  clearly,  the  person 
intended,  the  misnomer  will  be  disregarded  and  the  person 
answering  the  description  will  be  recognized  as  the  trustee. 
(1  Jarm.  on  Wills,  330,  331,  339,  note  2,  340,  note  1.)  In 
Minot  et  al.  executors  &c.  v.  The  Boston  Asylum  and  Farm 
School,  the  testator  gave  the  residue  of  his  estate  to  the  Boys' 
Asylum  and  Farm  School.  The  executors  filed  their  bill  in 
equity  alleging  that  there  was  no  such  association  or  corpora- 
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tion,  but  the  property  was  claimed  by  a  corporation  known  as 
the  Boston  Asylum  and  Farm  School  for  indigent  Boys,  and 
praying  that  the  court  would  ascertain  to  whom  the  property 
belonged.  It  was  held  that  the  Boston  Asylum  and  Farm 
School  was  the  devisee  intended,  and  the  property  was  ordered 
to  be  paid  over  to  it.  (Tinker  v.  Seaman's  Aid  Society, 
7  Mete.  188.  N.  Y.  Institution  for  the  Blind  v.  How's 
Ex'rs,  10  N.  Y.  Sep.  84.  4  Barb.  80.  4  John.  Ch.  607. 
4  Paige,  271.  Angell  &  Ames  on  Corp.  §§  99,  185.  11  Eng. 
Law  and  Eq.  Rep.  190.) 

I  entertain  no  doubt  but  that  the  government  of  the  United 
States  is  the  trustee  intended  by  the  testator ;  nor  but  that 
the  United  States  are  to  be  deemed  and  taken  to  be  the 
trustee,  notwithstanding  the  people  of  the  United  States 
are  named. 

The  next  objection  urged  to  the  validity  of  the  devise  is 
that  the  United  States  cannot  take  by  devise,  and  hence  the 
trust  must  fail  for  want  of  some  person  or  body  corporate  to 
take.  In  this  objection  is  involved  another,  which  is  that 
the  government  cannot  be  appointed,  or  if  appointed,  cannot 
act  as  trustee. 

The  first  objection  is  predicated  on  our  statute  relating  to 
devises,  (3  R.  S.  5th  ed.  138,  §  3,)  which  provides  that 
"such  devise  may  be  made  to  every  person  capable  by  law 
of  holding  real  estate ;  but  no  devise  to  a  corporation  shall 
be  valid  unless  such  corporation  be  expressly  authorized  by 
its  charter,  or  by  statute,  to  take  by  devise." 

The  government,  whether  state  or  national,  is  not  a  corpo- 
ration within  the  meaning  of  this  statute,  and  hence  the 
prohibition  cannot  apply  to  them.  The  corporations  intended 
to  be  prohibited  from  taking  by  devise  are  those  private  or 
municipal  corporations  which  are  created  by  and  derive  all 
their  powers  from  the  legislature. 

But  if  this  is  not  so,  if  governments  are  to  be  deemed  and 
treated  as  corporations,  I  still  think  they  are,  in  the  absence 
of  express  prohibition  in  their  constitutions,  capable  of  taking 
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by  devise.  In  order  to  ascertain  what  powers  a  corporation 
may  lawfully  exercise,  we  must  go  to  its  charter,  if  it  have 
have  one,  or,  if  it  has  none,  then  to  the  objects  for  which  it 
was  created,  and  then  such  powers  will  be  implied  as  are 
necessary  to  attain  such  objects.  The  charter  of  the  govern- 
ment of  the  United  States  is  its  constitution.  That  instru- 
ment enumerates  express  powers  delegated  to  its  various 
departments,  but  it  also  gives  such  implied  powers  as  may 
be  necessary  to  carry  express  powers  into  effect.  Amongst 
its  implied  powers  is  the  power  to  acquire  title  to  real  and 
personal  property.  This  may  be  done  under  its  power  to 
declare  war — to  make  treaties — to  regulate  commerce,  and 
as  a  necessary  incident  to  its  power  to  support  an  army  and 
navy.  Indeed  so  vitally  necessary  is  such  power  that  govern- 
ment could  not  be  carried  on  without  it.  The  mode  of 
acquisition  is  not  prescribed.  It  may  acquire  it,  therefore, 
in  any  way  in  which  it  is  competent  for  an  individual  to 
acquire  property  by  gift,  or  grant,  or  devise. 

The  United  States  not  deriving  any  of  its  powers  from  or 
under  any  of  the  laws  of  this  state,  is  not  bound  by  any 
prohibition  imposed  by  those  laws  on  corporations.  Our 
courts  are  doubtless  bound  to  see  that  foreign  corporations 
claiming' title  to  property  in  this  state  have  by  their  charters 
authority  to  take  such  title.  But  beyond  this,  I  apprehend, 
we  cannot  go. 

in  Oomyns'  Digest,  title  Devise,  1,  it  is  said  all  persons 
may  take  by  devise  who  may  take  by  grant.  The  United 
States  are  in  the  daily  practice  of  taking  lands  by  grant,  for 
the  purpose  of  light  houses,  forts,  arsenals,  barracks,  custom 
houses,  post  offices  and  court  houses.  If  then  the  rule  is  a 
general  one  that  those  who  can  take  by  grant  are  capable  of 
taking  by  devise,  it  would  seem  to  follow  necessarily  that  the 
United  States  may  take  by  devise. 

It  was  the  rule  at  common  law  that  a  corporation  could  not 
take  by  devise,  (Angell  &  Ames  on  Corp.  §  177,)  and  it  is 


NEW  YORK— NOVEMBER,  18G3.  G23 

Levy  r.  Levy. 

argued  that  this  rule  of  the  common  law  being  in  force  at 
the  time  of  the  separation  of  the  colonies  from  Great  Britain, 
it  became  a  part  of  the  common  law  of  the  United  States, 
and  hence  corporations  created  by  or  under  the  authority  of 
the  United  States  cannot  take  by  devise.  Believing  as  I  do 
that  the  United  States  is  not  a  corporation  within  the  mean- 
ing of  the  rule  of  law  referred  to,  I  will  not  occupy  more 
time  in  discussing  these  questions. 

The  other  objection,  viz.  that  the  United  States  cannot 
accept  a  trust,  remains  to  be  considered. 

It  is  said  in  Williams  on  Executors,  p.  198,  that  the  king 
may  be  appointed  executor.  As  the  executor  holds  the  estate 
in  trust  for  those  interested  in  the  estate,  it  follows  that  to 
this  extent  the  king  may  take  the  property  in  trust. 

It  does  not  seem  to  have  been  directly  adjudicated  in 
England  that  the  king  may  be  trustee.  Yet  it  would  seem 
to  have  been  repeatedly  asserted  that  he  may  be  not  only 
appointed  trustee,  but  that  equity  may,  if  the  king  accepts, 
enforce  performance  of  the  trust.  (Hill  on  Trustees,  61,  and 
cases  cited.) 

Mr.  Lewin,  in  his  treatise  on  Trustees,  p.  30,  says:  "The 
sovereign  may  sustain  the  character  of  a  trustee,  so  far  as 
regards  capacity  to  take  the  estate,  and  to  execute  the  trust, 
but  great  doubts  have  been  entertained  whether  the  subject 
can  by  any  legal  process  enforce  performance  of  the  trust." 

While  there  may  be  said  to  be  some  doubt  whether  the 
king  or  queen  of  England  may  be  appointed  trustee,  it  seems 
to  me  that  in  this  country  there  is  no  reasonable  doubt  but 
that  the  government  may  become  a  trustee. 

In  this  state,  and  indeed  in  all  civilized  countries  where 
there  are  laws  regulating  the  transmission  of  property  by  will 
and  in  cases  of  intestacy,  provision  is  necessarily  made  for 
the  control  and  disposition  of  property  when  a  person  dies 
without  heirs  or  next  of  kin.  In  such  cases  the  government 
appropriates  it  to  its  own  use ;  but  it  takes  the  property 
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subject  to  the  equities  with  which  it  was  charged  in  the 
hands  of  the  intestate. 

So  also,  provision  is  made,  in  this  state,  for  the  escheat 
of  lands  conveyed  to  aliens  not  authorized  by  law  to  pur- 
chase and  hold  lauds.  (1  R.  8.  5th  ed.  685,  §  1  (fee.)  It  is 
provided  (3  id.  2,  §  2,)  that  escheated  lands  held  by  the  state 
shall  be  subject  to  the  same  trusts  &c.  to  which  they  would 
have  been  subject  had  they  descended.  (See  Bullard  & 
Tiffany's  Law  of  Trustees,  328  (fee.) 

The  United  States  stands  in  the  same  relation  to  the  peo- 
ple of  the  District  of  Columbia  that  this  state  does  to  its  cit 
izens.  It  is  clothed  by  the  constitution  with  unlimited  power 
over  said  district.  It  would  seem  to  follow  that  the  govern- 
ment of  the  United  States  is  entitled  to  exercise  the  same 
power  over  the  estates  of  persons  dying  without  heirs,  and 
over  lands  escheated,  that  is  exercised  by  this  and  other  states 
in  such  cases.  This  point  would  seem  to  be  set  at  rest  by 
the  case  of  the  Smithson  bequest  to  the  United  States.  I 
have  not  before  me  a  report  of  that  case,  but  my  recollection 
is  that  Mr.  Smithson,  an  Englishman  by  birth  and  a  citizen 
of  that  country,  at  his  death  bequeathed  to  the  United 
States  all,  or  nearly  all,  of  his  property,  to  be  applied  to  the 
establishment  of  an  institution  for  the  increase  and  diffusion 
of  useful  knowledge.  The  government,  through  its  agent, 
Mr.  Rush,  claimed  the  fund,  and  the  English  courts  held  the 
government  entitled  to  it.  Congress  accepted  the  trust,  and 
made  provision  for  carrying  it  into  effect.  This  case  furnishes 
the  highest  evidence  of  the  power  of  the  government  to  take 
property  in  trust  for  a  charitable  use.  Every  department  of 
the  government  gave  its  sanction  to  the  acceptance  of  the 
bequest,  in  the  most  solemn  manner,  and  it  seems  to  me  the 
question  should  be  considered  settled. 

It  is  further  objected  that  the  devise  being  to  the  people  of 
the  United'  States,  or  to  such  persons  as  congress  shall  ap- 
point to  receive  the  property,  the  title  is  in  abeyance,  until 
congress  shall  accept  the  trust  and  appoint  persons  to  carry 
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it  into  effect,  and  that  such  a  suspension  renders  void  the 
devise. 

It  seems  to  me  quite  clear  that  it  was  not  the  intention  of 
the  donor  to  leave  it  doubtful  to  whom  the  estate  should  pass 
on  his  death,  but  that  his  intention  was  to  devise  the  prop- 
erty to  the  United  States ;  congress  to  designate  the  persons 
who  should  manage  the  fund.  If  I  am  right  in  this,  the 
estate  vested  at  once  in  the  government,  subject  to  be  divested 
by  its  refusal  to  accept  the  trust  or  neglect  to  discharge  its 
duties. 

If  the  United  States  has  capacity  to  take  the  estate  and 
should  afterwards  refuse  to  execute  it,  then  the  question  will 
arise  whether  the  state  of  Virginia,  or  the  Hebrew  Corpora- 
tions, will  be  capable  of  taking  under  the*  will.  I  do  not  deem 
it  necessary  to  examine  these  questions  now,  because  I  can- 
not doubt  that  congress  will  at  once  accept,  and  take  the 
necessary  steps  to  give  effect  to  the  benevolent  and  generous 
intentions  of  the  testator.  But  if  congress  refuse  or  neglect 
to  accept,  and  the  state  of  Virginia,  by  reason  of  her  compli- 
city in  the  rebellion  against  the  United  States,  be  incapa- 
ble of  taking  the  estate,  and  if  it  should  happen  that  the 
corporations  should  be  incapable  of  taking,  a  court  of  equity 
would  appoint  some  person  to  discharge  the  duties  of  the 
trust.  The  rule  of  equity  is  that  when  a  valid  trust  is  created, 
it  shall  not  fail  for  want  of  a  trustee. 

It  is  urged  by  counsel  that  the  trust  is  void  as  creating  a 
perpetuity,  and  that  the  trust  is  not  one  authorized  by  our 
statutes.  The  court  of  appeals  has  held,  on  several  occasions, 
that  a  devise  to  a  charitable  use  is  valid  notwithstanding 
both  of  the  difficulties  suggested.  (  Williams  v.  Williams, 
4  Seld.  524.  Owens  v.  Missionary  Society  of  the  M.  E. 
Church,  4  Kern.  380.  Auburn  Theological  Seminary  v. 
Kellogg,  16  N.  T.  Rep.  83.  Leonard  v.  Burr,  18  id.  96. 
Beekman  v.  Bonsor,  23  id.  298.) 

The  clause  of  the  will  that  directs  the  executors  to  accu- 
mulate the  fund  until  the  proper  steps  have  been  taken  by 
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congress  or  the  legislature  of  Virginia,  or  the  Hebrew  Benev- 
olent Associations,  to  receive  the  same  and  discharge  said 
•executors,  may  be  void  under  the  statute  of  this  state. 
<3  R.  S.  5th  ed.  13,  §  37.  Id.  75,  76,  §§  1  to  5  inclusive.) 
But  if  void  it  does  not  impair  the  validity  of  the  devise.  It 
was  held  in  Williams  v.  Williams,  cited  supra,  that  where 
a  legacy  is  given  to  a  religious  corporation  for  a  purpose 
authorized  by  law,  but  with  a  direction  that  it  accumulate 
until  it  reaches  a  certain  sum,  before  its  income  shall  be  ex- 
pended, the  direction  only  is  void,  and  the  legacy  is  not  de- 
feated. It  is  immaterial,  therefore,  whether  the  clause  in 
question  is  or  is  not  valid. 

Without  examining  any  other  of  the  numerous  questions 
presented  by  the  respective  counsel,  I  am  constrained  to  hold 
that  the  part  of  the  judgment  of  the  special  term  which  held 
the  devise  to  the  United  States  void  should  be  reversed,  and 
a  decree  entered  declaring  the  validity  of  the  trust,  and  that 
the  residue  of  the  judgment  of  the  special  term  be  affirmed. 

Judgment  of  special  term  modified. 

[NEW  YORK  GENERAL  TEBM,  November  80,  1863.  Sutherland,  ClerJce  and 
Mullin,  Justices.] 


~4o~~62Q          THE  PEOPLE,  ex  rel.  Cook,  vs.  THE  BOARD  OF  POLICE. 
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The  relator  was  charged  with  neglect  of  duty  as  a  member  of  the  Metropoli- 
tan Police,  by  reason  of  being  absent  from  duty  from  October  26,  1861,  to 
Jaunary  8,  1863.  On  this  charge  he  was  convicted,  on  a  trial  before  the 
Board  of  Police.  As  the  rules  stood  at  the  time  of  such  conviction,  there 
could  only  be  a  conviction  for  absence  from  duty  without  leave.  Held  that 
the  effect  of  the  conviction  was  that  the  relator  was  convicted  simply  of 
being  absent  from  duty,  for  the  period  mentioned  ;  and  that  the  conviction 
was  for  a  matter  which,  at  the  time,  constituted  no  offense. 

And  that,  although,  so  far  as  the  proof  was  concerned,  it  perhaps  would  be 
incumbent  on  the  accused,  after  absence  from  duty  had  been  shown,  to 
prove  that  he  had  leave,  it  was  absolutely  necessary  that  the  record  should 
•how  a  conviction  for  some  offense  punishable  by  the  board  convicting  him. 
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field,  also,  that  conceding  that,  by  the  law  as  it  stood  prior  to  its  amendment, 
absence  with  or  without  leave  constituted  an  offense  to  which  a  penalty 
was  attached,  yet  that  such  law  having  been  amended  so  that  absence  with 
leave  constituted  no  offense,  no  conviction  could  be  had,  after  such  amend- 
ment, for  an  absence  with  leave. 

It  is  wholly  inconsistent  to  find  an  officer  guilty  of  neglect  of  duty  for  absence 
during  the  time  he  was  unlawfully  dismissed  from  service.  He  is  not 
guilty  of  any  offense  for  being  absent  at  such  a  time.  Per  LEONABD,  J. 

OTEPHEN  L.  COOK,  the  relator,  in  October,  1861,  was 
O  charged  by  acting  Captain  Blakelock,  of  the  Metropolitan 
Police,  with  " neglect  of  duty,"  on  the  ground  "That  said 
Cook  absented  himself  from  the  6  o'clock  P.  M.  roll  call,  October 
18th  inst.  without  leave,  and  did  not  report  for  duty  until  the- 
morning  of  October  21st."  The  complaint  or  charge  was  made 
to  and  heard  by  the  board  of  police,  on  the  26th  October,  1861, 
without  the  knowledge  of  said  Cook,  no  notice  thereof  having 
been  given  to  him,  and  on  such  hearing,  although  the  fact  that 
Cook  was  ignorant  of  these  charges  was  made  known  to  the 
board,  he  was  found  guilty,  and  it  was  ordered  that  "he  be, 
and  is  hereby  removed  from  office  in  police  force."  When 
Cook  was  informed  of  the  action  of  the  board,  after  making 
several  ineffectual  attempts  to  have  a  hearing,  he  in  May, 
1862,  removed  the  proceedings  of  the  board  into  the  supreme 
court,  and  the  matter  was  heard  in  January,  1863,  and  a 
decision  was  rendered  reversing  the  judgment  of  said  board, 
and  restoring  Cook  to  his  former  position  in  the  department. 
A  copy  of  this  order  was  served  on  one  of  the  commissioners 
on  the  8th  day  of  January,  1863,  and  Cook  was  thereupon 
again  ordered  to  duty.  On  the  32th  day  of  January,  1863, 
the  relator  was  tried  for  neglect  of  duty,  for  three  days'  ab- 
sence in  October,  1862,  and  was  fined  three  days'  pay  therefor. 
After  this  trial  was  concluded  and  judgment  rendered,  a  notice 
was  again  served  on  Cook,  charging  him  with  "neglect  of 
duty,"  in  being  absent  from  the  26th  day  of  October,  1861, 
(the  day  when  the  board  dismissed  lilm,^  until  the  8th  day 
of  January,  1863,  (the  day  when  the  supreme  court  restored 
him.)  The  board,  on  the  14th  of  February,  1863,  found  the 
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relator  guilty  of  the  charge,  and  fined  him  439  days'  pay ; 
just  the  number  of  days  they  had  deprived  him  of  his  posi- 
tion. These  proceedings  were  removed  to  the  supreme  court 
by  the  relator,  by  certiorari.  It  appeared  from  the  return 
that  the  following  rule  of  the  board  of  police  existed  for  more 
than  two  years  prior  to  February  11,  1863,  viz:  "Unless  in 
case  of  sickness  contracted  in  the  police  service  and  properly 
certified  to  by  a  police  surgeon,  absence  from  duty  of  any 
sergeant,  patrolman  or  doorman,  whether  with  or  without 
leave,  shall  be  followed  by  forfeiture  of  pay  for  the  time  ab- 
sent." Which  said  rule  was,  on  said  llth  day  of  February, 
1863,  amended,  so  as  to  read  as  follows :  "Absence  from  duty 
of  any  sergeant,  patrolman  or  doorman,  without  leave,  shall 
be  followed  by  forfeiture  of  pay  for  the  time  of  such  absence, 
reprimand,  fine,  or  dismissal  from  the  force,  in  the  discretion 
of  the  board.  In  cases  of  absence  on  account  of  sickness, 
when  properly  certified  by  a  police  surgeon,  pay  may  be  for- 
feited, or  half  or  full  pay  allowed  in  the  discretion  of  the 
board." 

The  case  was  heard  at  the  special  term  before  Justice 
PECKHAM,  who  delivered  the  following  opinion : 

PECKHAM,  J.  "This  is  a  common  law  certiorari,  to  re- 
view the  judgment  of  the  board  of  police,  deducting  by  fine 
the  pay  of  the  relator,  as  a  member  of  the  police  force  from 
the  26th  day  of  October,  1861,  to  the  8th  day  of  January, 
1863.  It  appears  by  the  return  to  the  certiorari  that  on  the 
19th  day  of  January,  1863,  the  then  superintendent  of  police, 
John  A.  Kennedy,  preferred  to  the  board  charges  against 
said  Cook,  of  "neglect  of  duty,"  and  specified  as  the  ground 
thereof,  that  said  "  Cook  was  absent  from  duty  and  from  the 
station  house  of  the  9th  precinct  from  October  26th,  1861, 
to  the  8th  day  of  January,  1863."  It  appeared  also  by  the 
return  that  the  relator  had  been  removed  from  the  police 
force  by  the  judgment  of  the  board,  in  the  fall  of  1861,  and  I 
think  just  prior  to  the  alleged  absence  ;  that  the  judgment 
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of  removal  continued  in  force  till  just  before  the  preferring 
of  the  present  charge,  when  the  order  of  removal  was  reveised 
by  this  court,  and  Cook  returned  to  his  prior  position  on  the 
force.  The  substance  of  this  charge,  then,  is  that  the  relator 
has  been  guilty  of  dereliction  of  duty  in  not  serving  as  a 
member  of  the  force  while  and  after  the  board  had  turned 
him  out,  and  of  this  he  is  actually  convicted  under  charges, 
and  his  pay  deducted  while  so  absent — absent  by  express  order 
of  the  board,  not  by  permission  or  leave,  not  by  his  election 
or  volition,  but  by  the  express  order  and  direction  of  the 
board.  ,  Some  question  was  made  on  the  trial  of  this  charge 
whether  the  relator  actually  reported  himself  for  duty  after 
his  removal.  In  my  judgment  a  totally  immaterial  question, 
as  the  relator  had  been  ordered  away,  actually  removed  from 
office,  in  fact,  though  illegally,  as  afterward  adjudged,  still, 
on  the  positive  evidence,  it  perhaps  should  be  held  that  he 
did  in  fact  so  report  himself,  though  the  officer  to  whom  he 
claimed  to  have  reported  did  not  in  fact  remember  whether  he 
did  or  not.  The  decision  of  the  board  would  be  conclusive 
on  that  point.  Yet  it  is  clearly  proved,  undenied  and  undis- 
puted, that  he  applied  to  the  board  in  person,  and  by  several 
of  his  friends,  repeatedly,  to  be  reinstated,  prior  to  taking 
steps  to  set  aside  the  illegal  order  of  the  board.  His  appli- 
cation was  refused.  It  also  appeared  that  the  relator  had 
been  in  no  regular  business  since  October,  1861,  and  had  been 
ready  and  anxious  to  resume  his  position  and  do  his  duty  in 
the  department  up  to  the  time  of  his  restoration.  The  board 
seem  to  have  concluded  that  he  did  not  report  for  duty, 
though  in  all  other  respects  the  facts  are  undisputed. 

This,  in  my  judgment,  is  an  entirely  erroneous  proceeding 
on  the  part  of  the  board.  Under  a  claim  and  pretense  of  a 
dereliction  of  duty,  charges  are  gravely  preferred  against  the 
relator  for  not  doing  what  the  board  had  solemnly  adjudged 
he  should  not  do,  for  not  acting  as,  or  discharging  the  duties 
of,  a  member  of  the  police  force.  "Charges,"  within  the 
meaning  and  spirit  of  this  act,  imply  a  violation  or  neglect 
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of  duty  for  which  some  punishment  may  be  imposed,  as  was 
done  in  this  case.  But  to  impose  a  fine  for  not  doing  what 
the  board  had  ordered  the  relator  not  to  do — not  to  act  as  a 
member  of  the  force — shocks  one's  sense  of  justice. 

It  may  well  be  that  the  relator  is  not  entitled  to  his  full 
pay  while  so  removed.  He  may  have  been  temporarily  in 
some  business,  or  might  have  been,  whereby  some  deduction 
should  be  made.  But  that  question  should  have  been  left 
to  be  settled  in  a  proper  action  in  the  courts,  if  the  board 
and  the  relator  did  not  agree.  The  forms  of  criminal  pro- 
ceedings should  never  have  been  resorted  to  for  any  such 
purpose,  though  they  may  be  entirely  effectual  therefor. 

A  return  to  a  common  law  certiorari  does  not  properly 
embrace  the  evidence,  and  though  it  be  in  fact  returned,  as 
in  this  case,  the  court  should  not  re-examine  the  merits. 
The  board  seem  to  have  had  jurisdiction  of  the  relator  and 
of  the  subject  matter.  The  well  settled  practice  of  this  court 
should  not  be  violated  to  afford  relief  from  the  hardships  of 
a  particular  case.  There  can  be  no  relief,  therefore,  on  the 
merits. 

But  on  examining  the  return  I  find  that  at  the  time  this 
fine  was  imposed  the  law  had  been  altered.  The  charge  as 
made  shows  no  violation  of  any  regulation  or  law.  The  38th 
rule  of  the  board,  when  the  charge  was  made,  provided  that 
absence  with  or  without  leave,  except  in  a  certain  case,  for- 
feited pay.  But  it  nowhere  appears,  either  in  the  complaint 
or  the  conviction,  that  this  absence  was  not  under  that  ex- 
cepted  case.  This  exception  or  qualification  is  contained  in 
the  body  of  the  rule  itself,  and  not  in  a  separate  section. 
Therefore  it  must  be  negatived  in  the  complaint.  This  rule 
is  perfectly  well  settled.  The  conviction  is  confined  in  terms 
to  the  charge,  and  therefore  adjudged  him  guilty  of  no  offense. 
This  rule,  after  the  trial  had  commenced,  and  before  judg- 
ment pronounced,  was  altered.  The  regulation,  as  then 
established  and  in  force,  allowed  a  fine  to  be  imposed  only 
when  the  person  charged  was  absent  without  leave.  Here 
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there  is  no  charge  that  he  was  absent  without  leave,  nor  was 
he  convicted  of  any  such  charge.  There  was,  then,  no  law 
when  the  charge  was  made,  or  when  the  judgment  wan  pro- 
nounced, to  uphold  it.  (See  Hartung  v.  The  People,  22 
N.  T.  Hep.  95,  and  cases  there  cited.)  Though  it  is  per- 
haps unnecessary  to  invoke  the  aid  of  the  rule  discussed  in 
that  case,  as  I  think  the  complaint  and  conviction  equally 
defective  under  either  rule,  so  that  it  is  unnecessary  to  dis- 
cuss whether  the  old  rule  was  repealed  as  to  this  case. 
Proceedings  reversed." 

A.  J.  Fanderpoel,  for  the  Board  of  Police. 

Wm.  Henry  Arnoux,  for  the  relator  and  respondent. 

BARNARD,  J.  The  relator  was  charged  with  neglect  of 
duty,  by  reason  of  being  absent  from  duty  from  October  26, 
1861,  to  January  8,  1863.  Of  this  charge  he  was  convicted. 
The  effect  of  this  conviction  is  that  he  was  convicted  simply 
of  being  absent  from  duty  for  the  period  mentioned. 

This  conviction  was  for  a  matter  which  at  .the  time  of  its 
rendition  constituted  no  offense. 

As  the  rules  stood  at  the  time  of  this  conviction,  the  con- 
viction could  only  be  for  absence  from  duty  without  leave* 
The  wording  of  the  by-law  clearly  makes  the  offense  to  which 
the  penalty  is  attached  absence  without  leave.  So  far  as  the 
proof  is  concerned,  it  perhaps  would  be  incumbent  on  the 
accused,  after  the  prosecution  had  shown  absence  from  dutyy 
to  show  that  he  had  leave,  otherwise  it  would  be  presumed 
that  he  had  not  leave.  However  this  may  be,  it  is  absolutely 
necessary  that  the  record  should  show  a  conviction  for  some 
offense  punishable  by  the  court  which,  or  the  magistrate  who, 
convicts.  The  record  in  this  case,  for  the  reasons  above 
stated,  does  not  show  any  such  conviction. 

Conceding  that,  by  the  law  as  it  stood  prior  to  its  amend- 
ment, absence  with  or  without  leave  constituted  an  offense> 
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to  which  a  penalty  was  attached,  yet  that  law  having  been 
amended  so  that  absence  with  leave  constituted  no  offense, 
no  conviction  could  be  had  after  such  amendment  for  an  ab- 
sence with  leave. 

It  is  not  necessary  now  to  inquire  as  to  how  far  a  common 
law  certiorari  brings  up  the  evidence,  and  as  to  how  far  the 
court  will  on  such  certiorari  examine  into  the  merits,  but  it- 
may  be  observed  that,  from  the  opinion  of  Judge  Edmonds, 
in  Morewood  v.  Hollister,  (6  N.  T.  Rep.  327,)  and  the  cases 
cited  by  him,  it  would  seem  that  to  a  writ  of  certiorari  in 
cases  of  summary  conviction  the  whole  evidence  which  applies 
to  the  charge  must  be  set  out,  that  the  court  may  judge 
whether  sufficient  proof  appears  on  the  face  of  it  to  sustain 
every  material  allegation  and  to  justify  adjudication. 

I  feel  constrained,  however,  to  remark  that  the  judge  at 
special  term  was  not  too  strong  in  hi»  language,  when  he 
characterized  the  action  of  the  board  of  police  commissioners 
in  this  case  as  a  proceeding  which  shocks  one's  sense  of  justice. 
I  would  merely  amend  his  exclamation  by  saying  that  the 
proceeding  is  such  as  to  shock  every  man's  sense  of  justice, 
excepting  only  that  of  the  men  then  composing  the  board. 

LEONARD.  J.  It  is  wholly  inconsistent  to  find  an  officer 
guilty  of  neglect  of  duty  for  absence  during  the  time  he  was 
unlawfully  dismissed  from  service.  The  officer  was  not 
guilty  of  any  offense  for  being  absent  at  such  time.  The 
judgment  ought  to  be  affirmed,  with  costs. 

.SUTHERLAND,  J.  concurred  in  the  conclusion. 

Judgment  affirmed. 

[NEW  YORK  GENERAL  TERM,  November  30,  1863.  Sutherland,  Leonards.^ 
Barnard,  Justices.] 
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Mere  possession  of  goods  will  not  give  to  the  vendee  of  the  possessor  a  title 
thereto,  as  against  the  true  owner,  even  though  such  vendee  be  a  bona  fide 
purchaser  without  notice  of  the  rights  of  the  owner. 

Where  C.,  being  the  owner  of  brick,  intrusted  them  to  0.  a  common  carrier, 
for  transportation  by  water,  who  sold  the  same  to  L.,  a  bonajide  purchaser 
without  notice  of  the  rights  of  C.,  there  being  nothing  in  the  case  from 
which  to  infer  a  power  of  sale  in  0.,  in  addition  to  his  possession,  except 
the  fact  that  he  was  sometimes  engaged  in  buying  and  selling  brick  on  his 
own  account,  in  connection  with  freighting,  and  that  L.  had  frequently 
bought  of  him  without  making  inquiries  ;  Held  that  L.  was  not  divested  of 
his  title. 

It  has  never  been  held  that  the  mere  giving  of  possession  of  goods  to  one  whose 
general  and  acknowledged  business  is  not  that  of  a  sale  of  such  goods, 
although  he  may  incidentally  be  concerned  in  the  purchase  and  sale  of  such 
goods,  transfers  to  him  the  external  indicia  of  the  right  of  disposition. 
Per  BARNARD,  J. 

A  PPEAL  by  the  defendant  from  a  judgment  entered  upon 
XJL  the  verdict  of  a  jury,  at  the  circuit.  The  facts  suffi- 
ciently appear  in  the  opinion  of  the  court. 

BARNARD,  J.  This  action  was  brought  to  recover  the 
value  of  29,000  brick,  which  it  is  alleged  the  defendant 
wrongfully  took  from  the  possession  of  the  plaintiff.  The 
brick  in  question  were  manufactured  by  Cruger,  the  defend- 
ant. They  were  put  on  board  the  sloop  "  Sparkler,"  whereof 
Olcott  was  captain  but  not  the  owner.  Olcott  was  in  the 
boating  business,  carrying  brick,  and  was  at  this  time  also 
purchasing  brick  on  his  own  account,  besides  freighting  for 
others.  The  plaintiff  had  bought  brick  of  Olcott  for  twenty 
years  and  never  inquired  whether  he  bought  or  stole  them. 
Olcott  sold  the  brick  to  Linnen,  the  plaintiff.  The  de- 
fendant sold  a  part  to  one  Horn  and  a  part  to  one  Calrow, 
who  carted  away  their  respective  portions.  These  matters 
are  not  disputed. 

On  the  trial  the  plaintiff  gave  evidence  tending  to  show 
that  Cruger  sold  the  brick  in  question  to  Olcott.  The  defend- 
ant, on  the  other  hand,  gave  evidence  tending  to  show  that 


034  CASES  IN  THE  SUPREME  COURT. 

Linnen  i\  Cruger. 

he  never  sold  the  brick  to  Olcott,  but  on  the  contrary  that 
being  informed  by  Olcott  that  one  Horn  wanted  a  cargo  of 
his  brick,  he  merely  freighted  the  brick  in  question  to  said 
Horn  by  the  sloop  "  Sparkler,"  whereof  Olcott  was  .master. 
On  their  arrival  at  the  city,  Horn  refused  to  take  them, 
although  he  afterwards  took  some,  and  the  defendant  sold 
the  balance  to  Calrow. 

Notwithstanding  this  conflict  in  the  evidence,  the  case  must 
be  disposed  of  on  this  appeal  upon  the  assumption  that  the 
brick  were  not  sold  to  Olcott,  but  were  merely  freighted  by 
the  sloop  "  Sparkler,"  whereof  Olcott  was  master,  to  be  deliv- 
ered to  Horn ;  because  the  disputed  question  was  not  sub- 
mitted to  the  jury,  but  the  case  was  put  to  the  jury  on  the 
assumption  that  bare  possession  by  Olcott  was  sufficient  to 
give  his  vendee  the  title  to  the  goods,  provided  the  vendee 
purchased  in  good  faith  without  any  collusion  or  fraud  and 
without  any  reason  to  doubt  the  ownership  of  the  party  in 
possession. 

The  judge,  in  his  charge  to  the  jury,  first  charged  them 
that  Olcott  (who  was  in  the  boating  business  carrying  brick) 
was  clothed  with  the  possession  of  the  brick  and  could  make 
a  valid  sale  of  them  to  any  one  who  purchased  in  good  faith 
without  any  reason  to  believe  that  Cruger  was  at  the  time 
owner,  or  that  Olcott  was  selling  without  any  authority  to 
do  so.  Afterwards  he  declined  to  charge  as  requested,  that 
if  Olcott  was  only  a  carrier  of  the  brick,  and  Cruger  did  not 
sell  the  brick  to  Olcott,  the  title  remained  in  Cruger,  and  Lin 
nen  acquired  no  title ;  but  charged  "  that  if  the  brick  were 
put  into  Olcott' s  possession  so  that  he  had  the  power  of  sale, 
and  so  that  a  stranger  would  have  no  reason  to  believe  that  any 
other  person  had  the  ownership,  if  any  one  obtains  them  for 
a  fair  price,  without  any  reason  to  doubt  the  ownership  of  the 
party  in  possession,  he  gets  a  good  title."  To  these  portions 
of  the  charge  and  the  refusal  to  charge  exceptions  were  taken. 

It  is  evident  that  the  case  under  this  charge  went  to  the 
jury  on  the  assumption  that  bare  possession  by  Olcott  was 
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sufficient  to  give  his  vendee  the  title  to  the  goods,  provided 
the  vendee  purchased  in  good  faith  without  any  collusion  or 
fraud  and  without  any  reason  to  doubt  the  ownership  of  the 
party  in  possession.  This  was  error.  Mere  possession  will 
not  give  the  vendee  of  the  possessor  a  title  to  the  goods,  as 
against  the  true  owner,  even  though  that  vendee  be  a  bona 
fide  one  without  notice  of  the  rights  of  the  owner.  This  doc- 
trine is  expressly  laid  down  in  Covill  v.  Hill,  (4  Denio,  323 ;) 
and  is  asserted  in  Salter  v.  Everett,  (20  Wend.  267,)  and  in 
Ely  v.  Ehh,  (3  Comst.  506.) 

If  it  were  otherwise,  one  who  leaves  his  watch  at  a  watch- 
maker's to  be  repaired,  or  keeps  his  horse  at  a  livery  stable, 
or  who  lends  his  watch  or  horse  to  another  for  a  short  period, 
would  be  liable  to  be  divested  of  his  property  by  a  sale  by 
the  temporary  possessor. 

But  assuming  that  the  charge  intended  to  submit  to  the 
jury  the  question  whether  Cruger  had,  in  addition  to  placing 
the  brick  in  the  possession  of  Olcott,  the  master  of  the  sloop, 
done  such  other  acts  (not  amounting  to  a  sale  to  Olcott,  for 
that  clearly  was  not  submitted  to  the  jury)  as  to  invest  him 
with  a  power  of  sale,  still  in  that  case  the  charge  was  erro- 
neous as  tending  to  charge  the  jury  that  such  other  acts  were 
in  evidence  when  they  were  not. 

But  if  the  charge  in  this  aspect  of  it  was  not  erroneous, 
then  the  verdict  in  this  respect  was  against  the  evidence. 
There  was  nothing  from  which  to  infer  such  power  of  sale  in 
Olcott  in  addition  to  his  possession,  except  the  fact  that  he 
was  engaged  in  buying  brick  on  his  own  account,  and  that 
the  plaintiff  had  frequently  bought  of  him  without  making 
inquiries.  But  it  was  also  shown  that  Olcott's  general  busi- 
ness was  that  of  master  of  a  sloop  engaged  in  the  freighting 
business,  and  it  did  not  appear  that  Cruger  ever  knew  of  his 
buying  or  selling  brick  on  his  own  account. 

It  is  true  it  has  been  held  that  if  one  intrust  another  with 
both  the  possession  and  the  indicia  of  the  right  of  disposition, 
then  a  sale  by  the  possessor  will  vest  the  title  in  his  bona  fide 
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vendee  without  notice.  And  it  has  also  been  held  that  the 
putting  property  by  the  owner  thereof  in  the  possession  of 
one  whose  general  and  acknowledged  business  is  the  sale  of 
that  kind  of  goods,  such  general  business  being  known  to  the 
owner,  is  giving  the  external  indicia  of  the  right  of  disposition. 

Without  inquiring  into  the  soundness  of  the  last  doctrine, 
it  is  sufficient  to  say  that  it  has  never  been  held  that  the 
mere  giving  of  possession  of  goods  to  one  whose  general  and 
acknowledged  business  is  not  that  of  a  sale  of  such  goods, 
although  he  may  incidentally  be  concerned  in  the  purchase 
and  sale  of  such  goods,  transfers  to  him  the  external  indicia 
of  the  right  of  disposition.  So  again  it  has  never  been  held 
that  if  one  carries  on  two  distinct  branches  of  business,  e.  g. 
repairing  watches,  for  others,  and  buying  and  selling  watches 
on  his  own  account,  an  owner  of  goods  who  delivers  them  to 
him  by  reason  of  his  carrying  on  one  branch  gives  him  the 
external  indicia  of  the  right  of  disposition  by  reason  of  his 
carrying  on  the  other  branch. 

Take  the  familiar  case  of  a  miller,  whose  general  business 
is  the  grinding  of  grain  brought  to  him  by  others,  but  who 
almost  invariably  connects  the  purchase  and  grinding  of  grain 
and  the  selling  of  grain,  flour  &c.  on  his  own  account ;  do  the 
owners  of  grain,  by  intrusting  him  with  grain  for  the  purpose 
of  having  it  ground  for  them,  give  him  the  external  indicia 
of  the  right  of  disposition,  because  he  also  buys  and  grinds 
grain  and  sells  grain,  flour,  &c.  on  his  own  account  ? 

In  the  case  of  Covill  v.  Hill,  (4  Denio,  323,)  Covill,  the 
true  owner  of  the  goods,  placed  lumber  in  the  possession  of 
one  Potter  to  be  shipped  by  him  to  the  defendants,  to  be  sold 
by  them  on  account  of  Covill.  Potter  through  his  son  ship- 
ped the  property  on  board  of  the  canal  boat  Occidental,  Banks 
captain,  and  delivered  to  Captain  Banks  a  writing  as  follows : 
"  Elmira,  July  2,  1842.  Shipped  on  board  Occidental,  H. 
Banks  captain,  52,900  feet  white  pine  boards  for  Albany. 
A.  F.  Potter."  The  son  then  drew  on  the  defendants  as  fi  1- 
lows:  "Messrs.  Hill  &  Sandford,  please  pay  Capt.  H.  Banks, 
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boat  Occidental,  $4  per  1000  feet  for  lumber,  deducting 
$100  advanced.  B.  A.  Potter,  per  A.  F.  Potter."  Captain 
Banks  delivered  the  lumber  to  the  defendants,  and  at  the 
same  time  delivered  to  them  the  bill  and  draft.  The  defend- 
ants paid  the  balance  of  the  freight,  amounting  to  $109,  and 
remitted  to  B.  A.  Potter  their  acceptance  for  $250  as  an  ad- 
vance on  the  lumber.  The  $100  paid  by  A.  F.  Potter  on 
the  freight  was  the  money  of  the  defendants.  B.  A.  Potter 
was  largely  indebted  to  the  defendants,  and  they  gave  him 
credit  for  the  lumber  on  such  indebtedness.  B.  A.  Potter 
was  engaged  in  the  lumber  business  and  both  manufactured 
and  purchased  lumber,  and  uniformly  shipped  lumber  to  be 
sold  on  his  own  account ;  and  was  in  the  habit  of  shipping 
lumber  to  the  defendants  to  be  sold  on  his  own  account,  and 
the  course  of  his  business  with  the  defendant  was  to  ship 
lumber  to  them  and  make  drafts  on  them  on  account  of  it. 
The  court,  on  pages  327  and  328,  distinctly  hold  that  under 
the  circumstances  no  title  passed  to  the  defendants,  even 
though  they  were  bona  fide  purchasers  without  notice.  It  is 
clear  the  court  so  decided,  since  after  deciding  against  the 
defendants  on  this  ground,  the  opinion  proceeds  to  say  that 
on  another  ground,  viz.  that  as  it  did  not  appear  that  the 
defendants  were  purchasers  from  Potter,  the  defense  must  fall. 

The  external  indicia  of  the  right  of  disposition  given  by 
the  true  owner  in  the  case  at  bar  are  certainly  not  stronger 
than  those  given  by  the  true  owner  in  the  case  of  Covill 
v.  Hill. 

In  conclusion  it  may  be  observed,  that  to  uphold  the  ver- 
dict would  be  to  enunciate  the  doctrine  that  if  a  common 
carrier  is  also  engaged  in  the  business  of  buying  and  selling 
some  particular  article,  then  an  owner  of  that  particular 
article  who  intrusts  it  to  the  earner  for  transportation  would 
be  divested  of  his  title  in  case  the  carrier  should  make  a  sale 
of  the  article  to  a  bona  fide  vendee,  without  notice  of  the 
right  of  the  owner. 

New  trial  ordered ;  costs  to  abide  the  event. 
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SUTHERLAND,  J.  concurred. 

LEONARD,  J.  My  impression  at  the  trial  was  that  Cruger 
had  authorized  Olcott  to  sell  the  brick  to  Horn,  and  get  the 
amount  due  him,  and  also  his  freight.  That  when  Horn 
refused  to  purchase,  Olcott  might  be  considered  as  authorized 
to  sell  to  another.  There  does  not  appear  to  be  any  evidence 
in  the  case,  as  here  presented,  to  warrant  the  submission  of 
the  case  in  that  aspect.  Of  course  there  must  be  a  new  trial. 

New  trial  granted. 

[NEW  YORK  GBNEBAL  TERM,  November  30:  1863.  Sutherland,  Leonard  and 
Barnard,  Justices.] 


HUNT  vs.  KANE. 
KITCHING  vs.  KANE. 

Where  the  defendant  never  had  any  possession  of,  or  control  over,  promissory 
notes,  claimed  by  the  plaintiff,  except  as  the  agent  of  his  wife  who  was 
entitled  to  hold  them ;  held  that  his  refusal  to  deliver  them,  on  demand,  could 
not  constitute,  or  be  evidence  of,  a  conversion.  CLERKE,  J.  dissented. 

Held,  also,  that  the  omission  or  neglect  of  the  defendant  to  perform  a  promise 
made  to  the  plaintiff  to  procure  promissory  notes  from  those  who  rightfully 
held  them,  and  deliver  them  to  the  plaintiff,  did  not  constitute  a  conver- 
sion, where  it  appeared  that  the  defendant  never  had  the  notes  in  his 
possession  or  control,  and  was  unable  in  his  individual  capacity,  to  obtain 
the  possession  and  control  thereof. 

A  PPEALS  by  the  plaintiffs  in  the  above  suits,  respectively, 
I\.  from  judgments  entered  therein,  at  a  special  term,  after 
trials  at  the  circuit  before  the  court,  without  a  jury.  The 
first  action  was  brought  for  the  conversion  of  a  promissory 
note  for  $1000,  made  by  Thomas  Hoyt  &  Co.,  dated  July 
6,  1857,  payable  to  their  own  order  nine  months  after  date, 
and  indorsed  by  them  in  blank  and  delivered  to  the  plaintiff. 
The  defendant,  in  his  answer,  denied  that  the  plaintiff  was 
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the  owner  or  holder,  or  entitled  to  the  possession  of  such 
note,  and  alleged  that  such  note  was  the  property  of  one 
Edith  Kane,  and  that  she  became  the  bonafide  holder  thereof 
for  a  valuable  consideration  paid  therefor  long  previous  to  its 
maturity,  and  still  is  the  owner  and  holder  thereof.  And  the 
defendant  denied  that  he  ever  had  possession  of  the  said 
promissory  note,  except  as  the  agent  of  the  said  Edith  Kane, 
and  while  she  was  the  owner  thereof.  But  he  admitted  that 
the  plaintiff  had  demanded  said  note  of  him,  and  that  he 
refused  to  give  him  the  possession  thereof,  as  he  had  not  at 
the  time  of  such  demand  the  possession  or  control  of  said  note. 
The  justice  before  whom  the  action  was  tried  found  the 
following  facts :  1.  That  the  plaintiff  was,  in  July,  1857, 
the  owner  of  the  note  described  in  the  complaint,  and  deliv- 
ered the  same  to  one  John  B.  Kitching,  with  directions  to 
said  Kitching  to  get  the  same  discounted  for  the  plaintiff. 
2.  That  while  Kitching  held  said  note  as  aforesaid,  the  de- 
fendant drew  his  check  on  the  Lee  Bank  of  Massachusetts, 
payable  to  the  order  of  said  Kitching,  for  $1500.  That 
said  Kane  gave  his  check,  as  aforesaid,  in  payment  of  a 
pre-existing  debt  due  to  said  Kitching,  and  that  the  said 
Kitching  gave  Kane  credit  on  account  for  $1500,  the  amount 
of  the  said  check.  3.  That  said  Kitching  indorsed  and  de- 
livered the  said  check  to  the  banking  firm  of  Clark,  Dodge 
&  Co.,  of  the  city  of  New  York,  and  received  therefor  the 
amount  of  the  check.  4.  That  Kitching,  at  the  time  of 
transferring  said  check  and  receiving  the  money  from  Clark, 
Dodge  &  Co.,  deposited  with  them,  as  collateral  secu- 
rity, the  note  in  question.  5.  The  Lee  Bank  refused  to 
pay  the  check  drawn  on  them  by  said  Kane,  the  defendant 
herein,  and  said  check  was  then  presented  to  the  drawer,  the 
said  Kane,  for  payment,  by  Clark,  Dodge  &  Co.,  but  said 
Kane  declined  paying  the  check  to  Clark,  Dodge  &  Co., 
unless  they  would  deliver  to  him  the  notes  left  with  them  by 
said  Kitching  as  collateral  security,  which  included  the  note 
in  question  in  this  suit.  6.  That  said  Kane  represented  to 
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said  Kitching,  that  if  he  paid  his  check  of  $1500  that  hfl 
had  drawn  on  the  Lee  Bank,  he  must  use  his  wife's  credit, 
and  that  her  brother  was  looking  after  her  affairs  very  sharp, 
and  he,  Kane,  wanted  S9inething  to  show  her  brother,  but 
that  he  would  return  the  note  in  question  in  a  short  time. 
7.  That  upon  representation  said  Kitching  consented  that 
Kane  should,  upon  the  payment  of  his  check  to  Clark, 
Dodge  &  Co.,  receive  from  them  the  collaterals,  including 
the  note  in  question.  8.  That  before  the  commencement 
of  this  action  the  plaintiff,  through  the  said  Kitching,  de- 
manded the  return  of  said  note  of  the  defendant.  9.  That 
the  defendant  received  from  his  wife  the  $1500  with  which 
to  pay  his  check,  representing  to  her  that  he  could  purchase 
two  notes  of  Clark,  Dodge  &  Co.,  (one  of  which  was  the 
note  in  suit,)  for  $1500,  and  that  she  employed  him  to  pur- 
chase the  note  in  question  (with  others)  and  furnished  the 
money  with  which  he  paid  his  check,  and  received  the  col- 
laterals deposited  by  said  Kitching.  The  $1500  belonged  to 
the  defendant's  wife,  being  derived  from  the  income  of  her 
separate  real  estate,  and  the  proceeds  of  her  separate  and 
sole  personal  property.  10.  That  said  Kane  delivered  the 
note  in  question  to  his  wife,  before  its  maturity,  and  suit 
against  the  maker  was,  after  maturity,  commenced  by  the 
wife  of  said  Kane.  As  conclusions  of  law  on  the  foregoing 
facts,  the  justice  found  that  the  defendant  had  not  been 
guilty  of  converting  the  promissory  note  in  question,  as 
charged  in  the  complaint. 

The  second  action  was  brought  for  the  conversion  of  a 
promissory  note,  drawn  by  Charters  Brothers,  dated  New 
York,  December  8,  1857,  whereby,  three  months  after  date, 
they  promised  to  pay  to  the  order  of  G.  W.  Hunt,  $871.53, 
for  value  received,  said  note  being  indorsed  in  blank  by  said 
Hunt.  The  complaint  alleged  that  the  plaintiff,  while  the 
owner  and  in  the  possession  of  said  note,  held  a  check  drawn 
by  the  defendant  on  the  Lee  Bank  for  $1500,  to  the  order 
of  the  defendant,  and  indorsed  in  blank  by  said  defendant, 
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and  by  him  delivered  to  the  plaintiff  in  payment  of  a  previ- 
ous existing  debt ;  that  in  order  to  obtain  the  payment  of 
said  check  from  the  firm  of  Clark,  Dodge  &  Co.,  of  the  city 
of  New  York,  the  plaintiff  deposited  with  them,  as  collateral 
security,  the  note  in  question  ;  that  said  check  was  not  paid 
by  the  Lee  Bank ;  that  subsequently  the  defendant  paid  said 
check  to  the  holders  and  owners,  Clark,  Dodge  &  Co.  And 
the  plaintiff  alleged  that  the  defendant,  at  the  time  he  paid 
said  check,  took  from  said  Clark,  Dodge  &  Co.  said  note 
deposited  by  the  plaintiff  as  collateral  security,  as  aforesaid. 
And  he  further  alleged  that  the  defendant  never  had  any  right 
nor  permission  to  use,  nor  transfer,  nor  in  any  manner  to 
dispose  of  said  note ;  that  the  plaintiff  had  demanded  of  said 
defendant  the  return  of  said  note  ;  and  that  the  defendant 
refused  to  return  the  same.  And  that  the  defendant  had,  or 
claimed  to  have,  disposed  of  said  note,  and  that  some  person 
other  than  the  defendant  had  commenced  an  action  in  this 
court  for  the  recovery  of  the  amount  of  said  note.  The 
defendant,  in  his  answer,  denied  that  the  plaintiff  was  the 
owner  or  holder  pr  entitled  to  the  possession  of  the  note  in 
question,  and  alleged  that  the  same  was  the  property  of 
Edith  Kane,  who  became  the  bona  fide  owner  and  holder 
of  said  note  for  a  valuable  consideration,  paid  therefor  pre- 
vious to  its  maturity,  and  still  is  the  owner  and  holder  thereof. 
The  defendant  admitted  that,  acting  as  agent  of  the  said 
Edith  Kao«,  he  received  said  note  from  Clark,  Dodge  &  Co., 
and  at  or  about  the  time  be  paid  the  check  mentioned  in  the 
complaint;  but  he  averred  that  said  check  was  paid  with 
the  money  and  property  of  the  said  Edith  Kane ;  and  that 
said  note  was  delivered  to  the  defendant  as  her  agent,  and 
with  the  consent  of  the  plaintiff. 

The  same  facts  were  found  in  the  second  action  as  in  the 
first,  and  the  justice  reached  the  same  conclusion  of  law,  viz. 
that  the  defendant  was  not  guilty  of  converting  the  note  in 
question.  Judgment  was  rendered  in  each  suit  for  the  de- 
fendant, for  costs. 

VOL.  XL.  41 
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E.  Sprout,  for  the  appellant. 

i 

H.  G.  Wheaton,  for  the  respondent. 

BARNARD,  J.  In  these  cases  the  evidence  does  not  so 
greatly  preponderate  against  the  facts  found  as  to  call  for  a 
reversal,  on  the  ground  of  any  of  the  findings  of  fact  being 
against  the  weight  of  evidence.  The  appellants,  however,  on 
the  facts  found,  insist  that  the  judgment  is  erroneous,  be- 
cause they  claim  that  those  facts  show  the  conversion  by  the 
defendant  of  the  notes  in  question,  and  this  is  claimed  on 
two  grounds :  1st.  That  the  defendant  having  refused  to 
deliver  the  notes  on  demand,  did  thereby  convert  them. 
2d.  That  the  defendant  having  promised  to  procure  the 
notes  from  those  who  rightfully  held  them,  and  deliver  them 
to  the  plaintiff,  and  the  plaintiff  having  thereupon  consented 
to  his  so  procuring  the  notes,  his  not  procuring  and  deliver- 
ing them  amounts  to  a  conversion  of  them  by  him. 

As  to  the  first  ground,  the  defendant  never  had  any  pos- 
session of  or  control  over  the  notes,  except  as  the  agent  of  one 
who  is  entitled  to  hold  them;  consequently  his  refusal  to 
deliver  them  on  demand,  could  not  constitute  or  be  evidence 
of  a  conversion.  As  to  the  second  ground,  the  omission  or 
neglect  to  perform  the  promise  cannot  constitute  a  conversion 
of  notes  which  the  defendant  never  had  in  his  possession,  and 
over  which  he  never  had  any  control,  and  the  possession  of 
and  control  over  which,  so  far  as  appears,  he  was  never  able 
in  his  individual  capacity  to  obtain.  If  there  is  a  sufficient 
consideration  for  the  promise,  the  defendant  may  be  liable  to 
an  action  for  a  breach  of  his  contract,  but  he  cannot  under 
these  circumstances  be  held  for  a  conversion,  on  the  ground 
of  his  not  fulfilling  his  promise. 

The  judgment  should  be  affirmed,  with  costs. 

SUTHERLAND,  J.  concurred. 
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CLERKE,  J.  (dissenting.)  If  the  defendant  had  obtained 
th  notes  in  question  in  the  surreptitious  manner  in  which  the 
judge  at  the  trial  found,  and  afterwards  transferred  them  for 
value  to  an  innocent  holder,  there  can  be  no  doubt  that  he 
would  be  liable  for  a  wrongful  conversion.  (Decker  v.  Ma- 
thews,  2  Kern.  313.  Murray  v.  Burling,  10  John.  172.)  The 
notes  being  in  the  possession  of  a  bonajtde  holder,  the  maker 
and  indorsers  would  be  liable  upon  them  to  him.  But,  the 
intervening  wrongdoer  would  be  liable  in  this  action  for  dam- 
ages, to  the  person  who  had  owned  them,  and  who  would 
have  continued  to  own  them,  but  for  his  wrongful  act.  Now 
the  only  difference  between  the  case  supposed  and  the  actual 
case  is,  that,  instead  of  selling  the  notes  or  getting  them  dis- 
counted after  the  conversion,  he  first  obtained  $1500  from 
his  wife,  who  employed  him  to  purchase  the  notes  in  question 
•with  this  money,  he  having  falsely  represented  to  her  that  he 
could  purchase  with  it  these  notes  from  Clark,  Dodge  &  Co., 
when  in  fact  he  only  paid  his  own  check  for  this  amount, 
which  was  in  their  possession.  But  to  make  his  story  good  he 
fraudulently  possesses  himself  of  these  notes.  It  is  contended 
that  because  he  was  a  mere  agent  for  an  innocent  person,  who 
employed  him  to  make  this  pretended  purchase,  he,  the  perpe- 
trator of  the  wrong,  is  exonerated  from  liability.  But,  surely, 
it  can  be  no  excuse  for  a  wrongdoer  that  he  perpetrated  the 
wrong  while  in  the  service  of  another,  and  in  respect  to  the  par- 
ticular business  which  he  was  authorized  to  transact.  Agency 
is  no  more  a  justification  for  a  tort  than  for  a  crime ;  and  the 
agent,  if  he  commits  the  tort  with  the  consent  and  aid  of  the 
principal,  is  liable  jointly  with  the  latter ;  if  without  that  con- 
sent and  aid,  he  is  solely  and  separately  liable.  If  he  converts 
property  wrongfully  for  the  purpose  of  making  a  transaction 
apparently  to  correspond  with  false  representations  which  he 
had  made  to  his  principal,  and  thus  deprive  the  owner  of  it, 
he  is  liable  to  the  extent  of  the  injury ;  and  the  measure  of 
the  damages  is  the  value  of  the  property.  In  the  present 
case  these  false  repreientations  were  made  for  the  express 
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purpose  of  benefiting  himself,  namely,  to  raise  $1500  to  tak* 
up  his  own  check  for  that  amount  which  had  been  dishonored 
But  even  if  he  had  committed  the  act  without  any  selfish 
motive,  he  alone  is  responsible. 

The  judgment  should  be  reversed,  with  costs. 

Judgment  affirmed. 

[NEW  YORK  GENERAL  TBRM,  November  30,  1863.     Sutherland,  Clerke  and 
Barnard,  Justices.] 


WHEELER  vs.  MILLS  and  others. 

The  notice  required  by  the  19th  section  of  the  act  prescribing  the  manner  in 
which  assessments  of  taxes  are  to  be  made,  (1  S.  S.  393,)  to  be  given  by 
the  assessors,  of  the  completion  of  the  assessment  roll,  and  the  opportunity 
thus  afforded  to  tax-payers  of  having  errors  in  the  roll  corrected,  is  essen- 
tial to  the  validity  of  the  tax  ;  it  being  one  of  the  things  to  be  done  by  the 
assessors  to  obtain  jurisdiction  over  the  subject. 

Where  it  appeared  that  notices  were  posted  only  five  days  before  the  time 
specified  therein  for  the  review  of  the  roll,  instead  of  the  twenty  days  speci- 
fied in  the  statute ;  Held  that  the  assessment  was  unauthorized  and  void,  and 
that  a  sale  of  land  for  an  unpaid  tax  conferred  no  title  upon  the  purchaser. 

4  PPEAL  from  a  judgment  entered  at  the  circuit  on  the 
J\.  verdict  of  a  jury  in  an  action  to  recover  the  possession 
of  real  estate. 

Joseph  E.  Palmer,  for  the  plaintiff. 
Henry  C.  Murphy,  for  the  defendants. 

By  the  Court,  BROWN,  J.  This  is  an  action  to  recover 
the  possession  of  certain  lands  in  the  city  of  Brooklyn,  tried 
before  Mr.  Justice  STRONG,  at  the  Kings  circuit,  in  March, 
1857,  when  a  verdict  was  directed  for  the  plaintiff,  the  de- 
fendants' exceptions  to  be  first  heard  at  the  general  term.  The 
plaintiff  claimed  title  under  a  lease  made  by  the  mayor  and 
common  council  of  the  city  of  Brooklyn,  to  one  William 
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Austin,  dated  the  llth  day  of  April,  1851,  for  the  term  of 
one  thousand  years,  upon  a  sale  for  unpaid  taxes,  and  an 
assignment  thereof  by  the  lessee,  William  Austin,  to  the 
plaintiff,  by  deed  bearing  date  May  1st,  1851.  Various  ob- 
jections were  made  to  the  proceedings  to  assess  and  collect 
the  tax  for  the  non-payment  of  which  the  premises  in  dispute 
were  sold,  only  one  of  which  I  think  it  worth  while  to  notice 
at  this  time. 

By  the  19th  section  of  the  act  prescribing  the  manner  in 
which  assessments  of  taxes  are  to  be  made,  (1  R.  S.  393,) 
the  assessors  are  directed  to  complete  the  assessment  roll  on 
or  before  the  time  therein  named  and  make  a  fair  copy 
thereof,  and  leave  the  same  with  one  of  their  number.  They 
are  then  forthwith  to  cause  notices  thereof  to  be  put  up  in  three 
or  more  public  places  in  their  town  or  ward.  These  notices 
shall  set  forth  that  the  assessment  rolls  are  completed,  and  a 
copy  thereof  left  with  one  of  their  number  designated  in  the 
notices,  at  a  place  specified  therein,  where  the  same  may  be 
seen  and  examined  by  any  01  the  inhabitants  of  the  town  or 
ward,  during  twenty  days ;  and  that  the  assessors  will  meet 
on  a  certain  day,  at  the  expiration  of  such  twenty  days,  and 
at  the  time  and  place  specified  in  such  notice,  to  review  their 
assessments,  on  the  application  of  any  person  conceiving 
himself  aggrieved.  Section  21  provides  that  the  roll,  during 
the  twenty  days,  shall  be  submitted  to  the  inspection  of  all 
persons  who  shall  apply  for  that  purpose ;  and  sections  22 
and  23  provide  for  a  review  and  re-examination  upon  the 
application  of  tax-payers  thinking  themselves  aggrieved,  and 
for  a  reduction  of  the  valuations  and  assessments,  when  they 
prove  to  be  erroneous.  These  several  provisions  are  designed 
to  secure  to  the  tax-payer  the  privilege  of  examination  and 
hearing  before  the  board  of  assessors,  and  of  offering  evidence 
before  them  of  the  condition  and  valuation  of  his  property, 
before  they  shall  by  their  certificate  make  such  assessment 
final  and  conclusive  to  charge  his  estate  with  the  payment 
of  the  tax  to  be  apportioned  thereon.  The  assessment  roll, 
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with  the  assessors'  certificate  attached  thereto,  when  delivered 
to  the  board  of  supervisors,  has  been  likened  in  some  of  the 
cases  to  a  judgment  roll,  because  when  the  latter  body  ascer- 
tain the  taxes  to  be  assessed,  and  have  distributed  the  same 
upon  the  taxable  inhabitants  of  the  town,  ratably  in  proportion 
to  the  valuations  of  the  real  and  personal  estate  set  opposite 
their  names  in  the  roll,  the  same  is  the  basis  and  the  authority 
for  issuing  the  warrant  for  the  collection  of  the  tax.  That  the 
party  who  is  charged  with  the  payment  of  the  tax  should 
have  an  opportunity  to  be  heard  before  his  liability  becomes 
irrevocably  fixed,  is  in  accordance  with  all  our  theories  of 
rights  and  duties,  and  is  a  privilege  of  which  it  appears  to 
me  he  cannot  be  deprived  by  the  omission  or  action  of  the 
assessors.  This  notice  to  the  tax-payers,  and  the  opportunity 
to  examine  the  roll  and  to  correct  errors  contained  therein,  is 
essential  to  the  validity  of  the  tax,  because  it  is  one  of  the 
things  to  be  done  by  the  assessors  to  obtain  for  them  juris- 
diction over  the  subject.  It  never  could  have  been  intended 
that  the  quantity,  quality  and  valuation  of  the  property  of 
the  inhabitant,  upon  which  he  was  to  be  charged  with  the 
payment  of  taxes,  should  rest  exclusively  in  the  discretion  of 
the  assessors ;  and  that  it  does  not  so  rest  in  their  discretion, 
positively  and  exclusively,  is  owing  to  the  presence  of  the 
provisions  to  which  I  have  referred.  For  I  know  of  no  other 
tribunal  and  no  other  time  when  and  where  a  mistake  in  the 
kind  of  property,  or  an  over  estimate  of  its  valuation,  can  be 
corrected,  except  the  board  of  assessors,  and  at  the  time  to  be 
named  in  their  notice  for  that  purpose.  In  Van  Rensselaer  v. 
Witbeck,  (3  Selden,  517,)  exception  was  taken  to  the  form  of 
the  assessors'  certificate  attached  to  the  assessment  roll.  It 
certified  that  they  had  estimated  the  real  estate  therein  at  the 
sums  which  a  majority  of  the  assessors  had  deemed  proper, 
and  that  the  roll  contained  a  true  statement  of  the  aggregate 
amount  of  the  taxable  personal  estate  of  &c.  over  and  above 
the  debts  due  from  such,  persons  respectively,  and  excluding 
stock  otherwise  taxable,  according  to  the  usual  way  of  assess- 
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ing.  The  statute  required  them  to  certify  that  they  had  es- 
timated the  value  of  the  real  estate  "at  the  sums  which  a 
majority  of  the  assessors  have  decided  to  be  the  true  value 
thereof,  and  at  which  they  would  appraise  the  same  in  pay- 
ment of  a  just  debt  due  from  a  solvent  debtor,"  &c.  The 
court  of  appeals  held  the  defect  in  the  certificate  was  fatal  to 
the  proceedings,  and  the  certificate  did  not  confer  upon  the 
board  of  supervisors  jurisdiction  to  issue  the  warrant ;  that 
the,warrant  and  roll  constitute  process  in  the  nature  of  an 
execution,  and  must  be  construed  together,  and  the  defect 
of  jurisdiction  being  apparent  upon  the  face  of  the  papers, 
was  no  protection  to  the  collector  for  the  seizure  and  sale  of 
the  personal  property  which  was  the  subject  of  the  suit. 
The  cases  of  Sharp  v.  Speir,  (4  Hill,  76,)  Sharp  v.  John- 
son, (Id.  92,)  and  Whitney  v.  Thomas,  (23  N.  T.  Rep.  281,) 
concur  in  the  doctrine  that  when  persons. are  to  be  divested 
of  the  title  to  their  property  by  statutory  proceedings,  the 
directions  of  the  statute  must  be  strictly  pursued.  * 

On  the  trial  of  this  action,  one  of  the  assessors  was  sworn  and 
examined  as  a  witness  for  the  plaintiff,  and  against  the  defend- 
ants' objection  and  exception  he  was  allowed  to  testify  that 
they  had  the  law  before  them,  and  put  up  the  notices  of  the 
completion  of  the  assessment  roll  and  of  its  being  left  for  ex- 
amination, according  to  law.  It  is  not  worth  while  to  consider 
the  question  of  the  admissibility  of  the  evidence,  because  the 
defect  which  I  think  exists  in  the  plaintiff's  title,  appeared 
immediately  upon  the  cross-examination  of  the  same  witness. 
He  testified  that  the  notices  were  posted  for  some  five  days  be- 
fore the  day  specified  therein  for  the  review  of  the  roll.  Thus 
it  appeared  affirmatively  upon  the  trial  that  but  five  days  were 
given  to  the  tax-payer  to  inspect  and  examine  the  roll,  before 
the  time  appointed  for  its  re-examination  and  review  by  the 
assessors.  These  are  not  cases  in  which  public  officers  are 
presumed  to  have  done  their  duty.  It  must  appear  that 
every  thing  was  done  which  the  statute  makes  essential  to  the 
due  execution  of  the  power  intrusted  to  them.  For  these 
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reasons  we  think  the  assessment,  which  lies  at  the  foundation 
of  the  plaintiff's  title,  unauthorized  and  void. 

There  should  be  a  new  trial,  with  costs  to  abide  the  event. 

[OBANQE  GENERAL   TERM,   September  14,  1863.    Drown,  Scrugham  and 
Lott,  Justices.] 


BRASS  vs.  WORTH  &  WHITE. 

The  plaintiff  entered  into  an  arrangement  with  the  defendants,  for  the  em- 
ployment of  the  latter  in  their  business  of  stock  brokers ;  the  defendants 
undertaking  to  purchase  such  stocks  as  the  plaintiff  should  direct,  and  pay 
for  the  same  with  their  own  moneys,  and  to  hold  such  stocks  for  him,  and 
resell  the  same  from  time  to  time,  as  he  should  direct.  For  these  advances 
and  services  they  were  to  receive  a  fixed  rate  of  interest,  and  a  commis- 
sion ;  and  as  security  against  depreciation  and  loss,  the  plaintiff  was  to 
deposit  and  keep  on  deposit  with  them  a  margin  of  five  per  cent  upon  the 
par  value  of  all  purchases  of  stock  made  by  them  for  him,  which  margin 
was  constantly  to  be  kept  good. 

Held  that  although  prices  sank  so  low  that  the  collaterals  deposited  were  no 
longer  equal  to  the  margin  of  five  per  cent  stipulated  in  the  contract,  the 
defendants  had  no  right  to  sell,  at  the  board  of  brokers,  the  stocks  pledged 
to  them  by  the  plaintiff  for  their  security,  without  notice  to,  or  knowledge 
of,  the  plaintiff. 

Held,  also,  that  the  notice  which  should  have  been  given  by  the  defendants 
was  not  a  notice  to  redeem,  but  a  notice  to  make  the  security  deposited 
equal  to  the  five  per  cent  stipulated  in  the  contract,  or  that  the  defendants 
would  proceed  to  sell  and  convert  the  stock  into  money,  and  apply  the 
proceeds  to  reimburse  themselves  for  the  moneys  advanced,  with  the  inter- 
est and  commissions. 

A  sale  of  stocks  at  the  board  of  brokers  is  not  to  be  deemed  a  public  sale, 
but  is  essentially  a  private  sale;  and  a  sale  of  collaterals  held  by  the 
pledgees  thus  made,  without  notice,  is  a  clear  violation  of  the  duty  and 
obligation  they  owe  the  pledger. 

Acquiescence  by  a  principal,  in  the  wrongful  acts  of  his  agent,  to  amount  to 
a  ratification,  must  have  been  continued  for  some  length  of  time,  and  the 
principal  must  have  been  cognizant  of  his  rights. 

In  order  to  make  the  ratification  of  an  unauthorized  act  of  an  agent  binding 
it  must  be  made  with  a  full  knowledge  of  the  facts  affecting  the  rights  of 
the  principal. 

Rule  of  damages,  in  an  action  by  a  principal  against  his  brokers  for  unlawfully 
.selling  stocks  deposited  with  them  as  collateral  security  for  advances,  &c. 
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A  PPEAL  by  the  defendants  from  a  judgment  entered  upon 
J\  the  report  of  a  referee. 

J.  Ncilson,  for  the  plaintiff. 

Wheeler  &  Armstrong,  for  the  defendants. 

i 

By  the  Court,  BROWN,  J.  The  referee  found  as  a  conclu- 
sion of  law,  in  this  action,  that  the  relations  of  the  defend- 
ants to  the  plaintiff  were  not  those  of  mere  agents  or  brokers, 
but  they  were  contractors,  owing  duties  and  obligations  to 
him  which  they  were  bound  to  perform  and  fulfill.  Brokers 
they  certainly  were,  for  that  was  their  business  and  occupa- 
tion, and  agents  in  some  sense,  because  under  certain  condi- 
tions and  limitations  they  were  to  act  for  and  execute  the 
will  of  the  plaintiff.  But  in  addition  to  all  this,  under  the 
contract  referred  to  in  the  pleadings  and  proofs  they  had 
incurred  obligations,  and  bound  themselves  to  do*  things 
beyond  that  of  mere  agents  existing  at  the  pleasure  and 
bound  to  execute  the  commands  of  their  principal.  In  this 
legal  conclusion  of  the  referee  I  concur ;  for  to  construe  the 
contract  in  such  a  way  as  to  bring  it  within  the  rules  which 
regulate  the  relation  of  principal  and  agent,  would  result  in 
injury  to  the  plaintiff  and  disregard  the  manifest  intention 
and  object  of  the  parties  to  the  contract. 

The  defendants  are  stock  brokers  and  dealers  in  the  pur- 
chase and  sale  of  stocks  for  other  persons,  upon  commission, 
and  the  plaintiff,  at  the  time  of  the  making  of  the  contract, 
was  desirous  to  purchase  stocks,  not  for  investment  but  for 
speculation  as  merchandise,  and  to  be  resold  again  from  time 
to  time,  for  a  profit  and  increase  to  himself.  The  proof 
showed,  and  so  the  referee  found,  that  on  the  llth  October, 
1861,  the  plaintiff  and  the  defendants  entered  into  an  agree- 
ment for  the  employment  of  the  defendants  in  their  buisiness 
of  stock  brokers,  the  defendants  undertaking  to  purchase 
fiuch  stocks  as  the  plaintiff  should  direct,  and  pay  for  the 
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same  with  their  own  moneys.  They  were  also  to  hold  such 
stocks  for  the  plaintiff  and  resell  the  same  from  time  to  time 
as  he  should  direct.  For  these  advances  and  services  they 
were  to  be  secured  and  compensated  in  manner  following. 
They  were  to  charge  the  plaintiff  a  commission  of  one-eighth 
of  one  per  cent  upon  the  par  value  of  the  purchases  and  the 
sales,  and  interest  at  the  rate  of  seven  per  cent  upon  all  moneys 
disbursed  by  them  in  such  purchases,  and  the  plaintiff  was 
to  deposit  and  keep  on  deposit  with  them  for  their  security 
against  depreciation  and  loss  a  margin,  as  it  is  termed  in 
technical  language,  of  five  per 'cent  upon  the  par  value  of  all 
purchases  of  stock  made  by  them  for  him  and  under  his 
direction,  which  margin  was  constantly  to  be  kept  good ;  by 
which  I  understand  the  plaintiff  was  to  have  on  deposit  with 
the  defendants  other  stocks  or  securities  equal  in  value,  at 
all  times,  to  five  per  cent  upon  the  par  value  of  the  stock 
purchased  by  the  defendants  and  held  by  them  for  the  plain- 
tiff, under  the  contract.  The  effect  of  this  arrangement  is 
obvious.  The  defendants  were  to  purchase  the  stock  with 
their  own  moneys.  They  were  to  receive  a  fixed  rate  of  in- 
terest therefor,  and  a  fixed  commission  as  a  compensation  for 
their  services.  It  results  from  the  presence  of  these  stipula- 
tions in  the  contract,  (the  payment  of  interest  upon  the  pur- 
chase money  and  a  compensation  for  the  purchase  and  sale  of 
the  stocks,)  that  the  plaintiff  was  the  owner  of  the  property, 
having  the  title  thereto  subject  to  the  lien  of  the  defendants 
for  moneys  disbursed  in  the  purchase  and  for  commissions. 
As  security  against  depreciation  and  loss,  they  held  the  stocks 
purchased,  with  the  collaterals,  equal  to  five  per  cent  upon 
the  par  value  of  the  purchases  made  by  them.  They  were 
to  buy  and  sell  under  the  direction  of  the  plaintiff,  who  took 
all  the  hazard,  all  the  profits,  and  sustained  all  the  losses  if 
any.  In  one  essential  particular  the  contract  was  silent.  It 
did  not  prescribe  with  certainty  and  precision  the  rights  and 
duties  of  the  defendants  in  the  event  of  the  value  of  the 
deposited  collaterals  falling  below  the  prescribed  five  per  cent, 
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upon  the  par  value  of  the  purchases  made  and  held  by  then: 
for  the  plaintiff.  But  if  I  am  right,  in  thinking  that  the 
defendants  are  to  be  regarded  as  the  pledgees  of  the  plaintiff, 
of  both  the  stocks  purchased  and  those  deposited  as  security 
for  the  moneys  advanced,  together  with  the  interest  and 
commissions,  then  whenever  the  contingency  referred  to  hap- 
pened, and  the  plaintiff  failed  to  fulfil)  the  contract  on  his 
part,  the  law  defined  as  well  the  duties  as  the  rights  of  the 
pledgees  in  respect  to  the  subjects  of  the  pledge. 

On  the  18th  December,  1862,  the  defendants,  under  the 
agreement,  held  for  the  plaintiff  300  shares  of  stock  which 
had  been  paid  for  and  carried  by  them,  to  wit,  100  shares  of 
stock  of  the  Erie  Rail  Road  Company,  100  shares  of  the  stock 
of  the  Michigan  Central  Rail  Road  Company,  and  100  shares 
of  the  stock  of  the  Rock  Island  Rail  Road  Company,  the 
purchased  price  whereof  amounted  to  the  sum  of  $13,975. 
They  also,  at  that  time,  held  500  shares  of  the  stock  known 
as  the  common  stock  of  the  New  York  and  Harlem  Rail  Road 
Company,  deposited  with  them  as  margin  or  collateral  secu- 
rity ;  such  deposit  having  been  made  from  time  to  time  volun- 
tarily as  the  purchases  increased.  On  the  day  above  referred 
to  and  for  a  few  days  prior  thereto,  there  was  a  decline  in  the 
price  of  stocks,  and  the  market  value  of  the  300  shares  pur- 
chased for  the  plaintiff  by  the  defendants  had  fallen,  so  that 
on  the  18th  day  of  December  the  margin  on  the  sum  was  not 
kept  good  but  became  exhausted.  On  the  same  day  the  de- 
fendants, who  were  members  of  the  board  of  brokers,  claimed 
and  asserted  their  right  to  sell,  and  did  sell,  the  300  shares 
of  stock  at  the  board  of  brokers  in  the  city  of  New  York,  on 
the  plaintiff's  account,  in  the  manner,  in  which  sales  of  stock 
are  usually  sold  at  said  board,  without  stating  the  sale  to  be 
on  his  account,  and  without  notice  to  him,  or  knowledge  by 
him  of  such  sale,  and  without  requiring  him  to  make  good 
the  security  and  deposit  a  further  margin.  On  the  20th  Decem- 
ber, 1861,  the  defendants,  without  notice  to  or  demand  upon 
the  plaintiff,  also  sold  200  shares  of  the  common  stock  of  the 


652  CASES  IN  THE  SUPREME  COURT. 


Brass  r.  Worth. 


New  York  and  Harlem  Bail  Road,  at  the  board  of  brokers, 
in  the  same  manner  as  they  sold  the  other  stock.  In  like 
manner,  and  on  the  30th  December,  they  sold  another  100 
shares  of  the  same  stock,  and  on  the  6th  January  thereafter 
they  also  sold  the  remaining  200  shares  of  the  same  stock  in 
the  same  manner.  Before  this  last  sale,  and  on  the  2d  of 
January,  1862,  the  plain  tiff  gave  the  defendants  notice  not  to 
sell  the  New  York  and  Harlem  Kail  Road  stocks. 

The  characteristic  of  the  stock  market  is  uncertainty  and 
instability.  Prices  fluctuate  from  day  to  day,  caused  by 
events  which  cannot  be  foreseen,  and  influences  which  few 
can  estimate.  Prominent  among  these  are  combinations 
amongst  brokers  and  dealers  themselves,  by  which  prices  are 
depressed  or  enhanced,  to  the  detriment  and  ruin  oftentimes 
of  outside  holders.  This  uncertainty  and  instability,  this 
sudden  rise  and  fall  in  prices,  which  constitute  the  induce- 
ment and  the  danger  of  stock  dealing,  should  not  be  lost  sight 
of  in  putting  a  construction  upon  the  contract  under  consid- 
eration. We  are  to  look  at  the  object  the  parties  intended  to 
accomplish,  as  well  as  the  nature  of  the  business  in  which 
they  were  engaged,  in  connection  with  what  was  said  and 
done  at  the  time  the  contract  was  completed.  The  defend- 
ants claim  the  right  to  sell  the  property  pledged,  without 
notice  to  or  the  knowledge  of  the  pledger,  the  moment  prices 
sink  so  that  the  collaterals  deposited  are  no  longer  equal  to 
the  margin  of  the  five  per  cent  stipulated  in  the  contract. 
The  nature  of  the  business  is  so  instable  and  precarious  that 
this  contingency  may  happen  at  any  moment,  from  causes 
over  which  neither  the  pledgor  nor  any  other  person  has  any 
control ;  but  whenever  it  does  happen  the  defendants  claim  a 
right,  without  a  moment's  notice,  or  an  opportunity  afforded 
the  owner  of  the  stock  to  make  the  security  equal  to  the  stip- 
ulation in  the  contract,  to  sell  the  property  pledged  at  the 
brokers'"  board,  at  such  price  as  any  member  present  may 
choose  to  give,  whatever  may  be  the  sacrifice  and  injury  to 
the  owner  of  the  stock  pledged.  Such  a  construction  of  the 
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contract  is  utterly  subversive  of  the  objects  which  the  parties 
had  in  view  when  it  was  made,  and  destructive  of  the  rights 
and  interests  of  the  plaintiff.  It  places  him  in  a  position  of 
entire  helplessness,  and  takes  away  his  property  before  he  is 
aware  that  the  margin  is  insufficient,  and  before  he  is  in  any 
default  for  omitting  to  make  and  maintain  the  security  equal 
to  the  stipulations  of  his  agreement. 

In  Wheeler  v.  Newlotdd,  (16  N.  Y.  Rep.  392,)  the  prop- 
erty pledged  as  security  for  the  payment  of  the  debt  was 
fourteen  promissory  notes  not  due  at  the  time  they  were 
pledged.  After  the  debt  became  due  the  money  was  demand- 
ed and  the  pledgee  proceeded  to  sell  the  subject  of  the  pledge, 
at  private  sale,  without  notice  of  the  time  and  place,  to  the 
pledgor.  The  court  held  that  to  authorize  a  sale  of  the  sub- 
ject of  the  pledge  by  the  act  of  the  party,  without  judicial 
proceedings,  personal  notice  to  redeem  and  of  the  time  and 
place  of  the  intended  sale,  which  must  be  public,  must  be 
given  to  the  pledgor.  The  court  also  recognize  the  principle 
(2  Kent's  Com.  581)  that  the  pledgee  is  trustee  for  the 
pledgor,  first  to  pay  the  debt,  and  second  to  pay  over  the 
surplus,  and  that  he  cannot  so  deal  with  the  trust  property 
as  to  destroy  or  even  impair  its  value.  The  pledgee  may  sell 
"  without  any  such  judicial  sanction,  after  giving  the  proper 
notice  of  the  intended  sale  as  prescribed  by  law."  (2  Story's 
Eq.  Juris.  1008.)  "  The  creditor  may  sell  without  judicial 
process,  upon  giving  reasonable  notice  to  the  debtor  to  redeem, 
but  the  creditor  will  be  held  at  his  peril  to  deal  fairly  and 
justly  with  the  pledge,  both  as  to  the  time  of  the  notice  and 
the  manner  of  the  sale."  (2  Kent's  Com.  582,  583.)  The 
notice  to  be  given  by  the  defendants  in  this  case  was  not  a 
notice  to  redeem,  but  a  notice  to  make  the  security  deposited 
equal  to  the  five  per  cent  stipulated  in  the  contract  or  the 
defendants  would  proceed  to  sell  and  convert  the  stock  into 
money  and  apply  the  proceeds  to  reimburse  themselves  for  the 
moneys  advanced,  with  the  interest  and  commissions.  The 
sale  which  the  defendants  made  of  the  plaintiff 's  stocks  was 
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not  public.  It  was  essentially  private.  The  board  of  brokers 
is  an  association  of  dealers  in  stocks,  and  is  not  open  to  the 
public.  None  but  members  are  allowed  to  be  present  at  the 
•meetings,  except  upon  invitation.  When  the  stock  was 
offered  and  sold  it  was  not  stated  whose  stock  it  was,  nor  was 
the  purpose  of  the  sale  mentioned  or  intimated  at  the  time. 

The  defendant  White,  in  his  testimony,  describes  the 
manner  of  the  sale,in  this  wise:  "When  the  stock  is  called 
the  buyers  and  sellers  make  their  offers  orally.  •  I  offered 
this  orally.  I  either  said  I  will  sell  one  hundred  shares  of 
Erie  at  such  a  price,  mentioning  it,  or  closed  with  an  offer  by 
saying  sold.  The  same  course  was  pursued  as  to  the  remain- 
ing two  hundred  shares."  This  was  not  dealing  fairly  and 
justly  with  the  property,  and  was,  in  my  judgment,  a  clear 
violation  of  the  duty  and  obligation  of  the  defendants  under 
the  contract. 

The  defendants  claim,  as  a  separate  ground  of  defense, 
that  there  was  a  ratification  and  confirmation  of  their  action 
in  regard  to  the  sale  and  disposition  of  the  three  hundred 
shares  of  stock,  and  that  such  ratification  is  to  be  implied 
from  the  plaintiff's  acquiescence.  If  this  was  a  case  to  which 
this  rule  of  the  law  of  principal  and  agent  could  apply,  there 
was  no  such  acquiescence  in  the  wrongful  acts  of  the  defend- 
ants with  a  full  knowledge  of  the  facts  from  which  a  ratifica- 
tion can  be  implied.  The  acquiescence,  to  work  such  a  result, 
must  have  continued  for  some  length  of  time,  and  the  party 
thus  acquiescing  must  have  been  cognizant  of  his  rights. 
(2  Story's  Eq.  Juris.  1097.)  Ratification  is  an  act  with 
knowledge,  and  must  be  unequivocal  in  its  character.  (Hays 
v.  Stone,  7  Hill,  128.)  In  order  to  make  the  ratification  of  an 
unauthorized  act  of  an  agent  binding,  it  must  be  made  with  a 
full  knowledge  of  the  facts  affecting  the  rights  of  the  prin- 
cipal. The  plaintiff  was  made  acquainted  with  the  sale  on 
the  19th  of  December,  and  the  referee  finds  he  did  not 
dissent  from  it,  but  he  says  he  "cannot  find  that  the  expres- 
sions used  in  regard  to  the  sale  of  the  18th  of  December 
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gave  an  unqualified  and  full  consent  to  the  sale,  though  no 
objection  was  made  to  its  legality."  The  referee  does  how- 
ever find  as  fact,  and  so  is  the  evidence,  that  at  the  inter- 
views with  the  defendants,  and  at  the  time  of  writing  the 
letters  relied  upon  as  evidence  of  his  acquiescence,  the  plain- 
tiff did  not  know  that  the  sale  had  been  made  privately  at 
the  board  of  brokers,  and  conducted  in  the  way  spoken  of  by 
the  defendant  White,  in  his  evidence.  The  letters  referred 
to  are  severally  of  the  date  of  the  19th,  20th  and  23d  of  De- 
cember, 1861.  I  certainly  see  nothing  in  them  from  which 
I  should  infer  that  the  plaintiff  assented,  or  was  satisfied,  or 
intended  to  submit  to  the  wrong  which  had  been  done  to  him. 
He  does  not  disavow  and  dissent  to  the  sale  in  express  words, 
but  the  letters  contain  expressions  of  disappointment,  pain  and 
distress,  I  may  almost  say  anguish,  at  the  loss  he  had  sus- 
tained and  the  impoverished  condition  to  which  the  defend- 
ants' acts,  as  he  thought,  had  reduced  him.  They  are  not 
the  expressions  and  acts  of  a  mind  satisfied  and  inclined  to 
acquiescence  and  submission.  The  plaintiff's  action  was 
commmenced  on  the  27th  of  January,  1862,  just  forty  days 
after  the  sale  at  the  broker's  board. 

The  referee  allowed  as  damages  the  value  of  the  five  hun- 
dred shares  of  the  New  York  and  Harlem  stock  on  the  8th 
of  January,  1862,  with  the  interest,  that  being  the  time  when 
the  plaintiff  demanded  the  return  of  it,  and  also  the  differ- 
ence between  the  market  value  of  the  three  hundred  shares 
on  the  22d  of  January,  being  a  reasonable  time  after  the  sale, 
and  the  cost  price  of  the  defendants'  purchase  thereof,  with 
the  interest,  after  allowing  to  the  defendants  and  deducting 
therefrom  interest  upon  the  cost  of  the  stock  purchased  and 
carried  by  them  from  the  date  of  the  purchases,  and  the  com- 
missions specified  in  the  contract. 

This  estimate  of  the  damages  we  think  correct,  and  the 
judgment  should  be  affirmed. 

[OBANOB  GENERAL  TBBM,  September  14, 1863.  Brown,  Scntgham  and  Lott, 
Justices.] 
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WATTS  and  others,  administrators  &c.  vs.  GARCIA  and  others. 

A.  made  an  arrangement  with  H.  &  Co.  whereby  he  was  to  make  deposits 
with  that  firm,  which  were  to  he  subject  to  his  drafts  &c.  at  his  pleasure 
and  on  demand,  and  the  firm  were  to  allow  interest  on  the  deposits,  and 
charge  interest  on  the  drafts,  at  the  rate  of  five  per  cent  per  annum.  Under 
this  arrangement  A.  made  sundry  deposits.  He  died  July  5,  1856.  H.  & 
Co.,  on  the  24th  of  February,  1860,  paid  to  A.'s  administrators  the  prin- 
cipal of  the  deposits,  and  interest  calculated  to  July  5,  1856,  at  five  per 
cent  per  annum.  Held 

1.  That  the  effect  of  the  agreement  was  to  give  H.  &  Co.  the  right  to  use 
the  money  till  called  for,  and  they  agreed  to  pay  interest  till  the  money 
was  withdrawn;   and  until  that  event  they  were   at  liberty  to  use  the 
principal. 

2.  That  the  death  of  A.  did  not  necessarily  put  an  end  to  the  contract ;  but 
H.  &  Co.  were  at  liberty  to  use  the  principal  after  that  event,  the  same 
as  before. 

3.  That  the  contract  being  one  which  was  determinable  at  any  time  at  the 
will  of  either  party,  H.  &  Co.  were  not,  on  the  death  of  A.,  bound  to  con- 
tinue the  same,  but  might  elect  to  determine  it. 

4.  That  such  election  would  be  well  evidenced  by  making  a  special  deposit  in 
bank  of  the  balance  due,  or  by  keeping  sufficient  funds  in  reserve  at  the 
bank  to  cover  the  balance  due,  and  not  thereafter  breaking  in  on  such 
deposit  or  fund. 

6.  That  it  was  incumbent  on  H.  &  Co.  to  show  that  they  made  such  election, 
in  order  to  avoid  the  payment  of  interest. 

6.  That  in  the  absence  of  such  proof  they  were  chargeable  with  interest 
from  July  5,  1856.  to  February  24,  1860. 

7.  That  the  interest  for  the  period  between  those  dates  being  due  at  the 
time  the  principal  was  paid,  the  right  to  recover  it  was  not  affected  by  the 
payment  of  the  principal. 

A  PPEAL  from  a  judgment  entered  upon  the  report  of  a 
XJL  referee.  The  material  facts  are  set  forth  in  the  opinion 
of  the  court.  The  referee  found  and  decided,  as  conclusions 
of  law :  1.  That  the  defendants  were  liable  to  pay,  and  the 
plaintiffs  were  entitled  to  demand  and  recover  from  them 
interest  on  the  deposits  in  their  hands  after  and  since  the 
5th  day  of  April,  1856,  at  and  after  the  rate  of  five  per  cent 
per  annum.  2.  That  the  defendants  were  not  entitled  to 
charge  against  the  plaintiffs  the  two  items  of  $15  arid  $2.75 
respectively  on  the  debit  side  of  said  account.  3.  That  the 
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plaintiffs  were  entitled  to  recover  in  this  action  against  the 
defendants,  for  the  amount  in  and  by  the  complaint  demand- 
ed, ($1685.07,)  with  the  interest  thereon  at  and  after  the 
rate  of  five  per  cent  per  annum,  from  the  first  day  of  April, 
1860,  to  the  date  of  the  report,  ($168.69,)  together  amount- 
ing to  $1883.76,  and  the  costs  of  the  action. 

D.  D.  Lord,  for  the  appellants. 

E.  Sprout,  for  the  respondents. 

By  the  Court,  BARNARD,  J.  The  facts  of  this  case,  as 
found  by  the  referee,  are :  That  Manuel  Alvarez,  in  his  life 
time,  made  an  arrangement  with  P.  Harmony,  Nephews  & 
Co.,  doing  business  in  the  city  of  New  York,  whereby  he 
was  to  make  deposits  \vith  that  firm,  which  were  to  be  subject 
to  his  drafts  or  other  disposition  at  his  pleasure  and  on  de- 
mand, and  the  firm  were  to  allow  interest  on  the  deposits, 
and  charge  interest  on  the  drafts,  at  the  rate  of  five  per  cent 
per  annum.  Under  this  arrangement  Alvarez  made  sundry 
deposits.  Alvarez  died  July  5,  1856.  Letters  of  adminis- 
tration were  granted  on  his  estate  by  the  surrogate  of  the 
county  of  New  York  on  the  22d  February,  1860. 

The  defendants,  on  the  24th  of  February,  1860,  paid  to 
such  administrators  the  principal  of  the  deposits  and  interest 
calculated  to  July  5,  1856,  at  five  per  cent  per  annum,  accord- 
ing to  the  above  agreement. 

The  question  raised  is  whether  the  defendants  are  not 
chargeable  with  interest  from  July  5,  1856,  to  Feb.  24, 1860. 

The  effect  of  this  contract  was  to  give  the  defendants  the 
right  to  use  the  money  till  called  for,  and  the  defendants 
agreed  to  pay  interest  till  the  money  was  withdrawn,  and 
until  that  event  they  were  at  liberty  to  use  the  principal. 
The  death  of  Alvarez  did  not  necessarily  put  an  end  to  the 
contract ;  the  defendants  were  at  liberty  to  use  the  principal 
after  that  event,  the  same  as  before.  It  is  true  that  possibly 
it  would  be  the  duty  of  the  administrators  immediately  on 
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their  appointment  to  draw  the  whole  funds,  but  that  did  not 
make  it  any  more  incumbent  on  the  defendants  to  be  prepared 
to  meet  their  draft  than  it  was  incumbent  on  them  to  be  pre- 
pared to  meet  the  draft  of  Mr.  Alvarez  for  the  whole  balance 
due  him  at"  any  moment,  if  he,  out  of  mere  whim,  should 
choose  to  draw  the  same.  The  defendants  could  not,  under 
the  plea  of  there  being  no  one  to  make  payment  or  tender  to, 
thereafter  use  money  without  paying  the  interest  they  agreed 
to  pay  for  its  use. 

As  the  contract,  however,  was  one  which  was  determinable 
at  any  time  at  the  will  of  either — on  the  one  hand  by  Alvarez 
withdrawing  the  whole  balance  due  him,  and  on  the  other  by 
the  defendants  paying  or  tendering  to  Alvarez  the  whole 
amount  of  his  balance — it  is  clear  that  the  defendants  were 
not,  on  the  death  of  Alvarez,  compelled  to  continue  the  con- 
tract, but  they  might  elect  to  determine  it. 

Such  election  would  be  well  evidenced  by  making  a  special 
deposit  of  the  balance  due  in  some  bank,  or  by  keeping  suffi- 
cient funds  in  reserve  at  the  bank  to  cover  the  balance  due, 
and  not  thereafter  breaking  in  on  such  deposit  or  such  fund. 

It  was  incumbent  on  the  defendants  to  show  that  they 
made  such  election.  The  proof  offered  by  them  does  not, 
however,  sufficiently  establish  it. 

The  interest  down  to  February  24th  was  due  at  the  time  the 
principal  was  paid,  consequently  the  right  to  recover  it  is  not 
affected  by  the  payment  of  the  principal. 

With  reference  to  the  interest  since  the  24th  of  February, 
the  evidence  clearly  shows  that  the  payment  of  February  24th 
was  made  and  received  in  full  of  the  principal,  except  of  $  16 
thereof  and  interest  thereon  to  5th  July.  This  suit  is  brought 
for  $16  principal  and  interest  from  5th  July.  No  interest 
can  be  recovered  on  this  interest. 

Judgment  affirmed  without  costs,  on  the  plaintiff's  deduct- 
ing $198.69  ;  otherwise  reversed,  with  costs. 

[NEW  YORK  GENERAL  TEBM,  December  7,  1863.  SutJutrland,  Cltrke  and 
Barnard,  Justices.] 
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A  default  for  want  of  an  answer  will  be  set  aside,  on  sufficient  excuse  being 
shown,  and  the  defendant  allowed  to  put  in  an  answer,  although  the  de- 
fense sought  to  be  set  up  is  that  the  note  sued  on  was  given  for  money  won 
at  play. 


was  a  motion  to  set  aside  a  default  for  want  of  an 
answer,  and  to  be  allowed  to  answer  the  complaint.  The 
answer  sought  to  be  interposed,  as  appeared  by  the  plaintiff's 
affidavit,  alleged  that  the  note  sued  on  was  given  for  money 
won  at  play. 

C.  L.  Beall  and  G.  B.  Cochrane,  for  motion. 
W.  C.  Benton  and  L.  Tremain,  opposed. 

PECKHAM,  J.  The  objection  that  it  does  not  appear  by 
the  moving  papers  what  defense  the  defendants  wish  to  inter- 
pose, is  answered,  if  any  answer  be  required,  by  the  fact  that 
the  papers  on  the  other  side  show  that  the  answer  was  read 
by  the  plaintiff's  attorney  before  notice  of  the  motion,  and 
the  intended  defense  is  therefore  known  to  him.  The  main 
question,  however,  is,  should  the  court  permit  such  a  defense 
to  be  interposed  after  a  default  has  been  suffered.  The  default 
is  fully  excused.  Why  then  should  not  this  defense  be  per- 
mitted ?  Because,  it  is  said,  that  such  a  defense,  against  a 
bonajide  holder,  is  inequitable  and  wrong.  What  is  this  but 
saying  that  the  law  is  inequitable  and  wrong  ?  As  the  law 
declares  that  such  a  note  is  illegal  and  void  in  the  hands  of  a 
bonajide  holder,  it  is  the  judicial  against  the  legislative  judg- 
ment. It  is  no  necessary  part  of  a  judge's  duty  to  define  or 
declare  the  wisdom  of  any  legislative  enactment.  The  act  be- 
ing plain,  the  courts  have  but  one  duty,  and  that  is  to  declare 
and  enforce  it.  There  is  no  excuse  whatever  for  attempting  to 
evade  and  nullify  it.  The  legislature  has  been  endeavoring,  by 
all  the  means  known  to  human  ingenuity,  to  prohibit  and  pre- 
vent the  taking  of  usury.  In  1830  the  usurious  security  was 
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declared  to  be  void,  except  in  the  hands  of  a  bonafide  holder. 
That  being  deemed  insufficient,  it  was  soon  after  declared  to 
be  absolutely  void.  Then  the  taking  of  usury  was  declared 
to  be  a  misdemeanor,  and  it  was  made  the  duty  of  the  crim- 
inal courts  to  call  the  attention  of  the  grand  jury  particularly 
to  that  offepse,  and  enjoin  them  specially  to  inquire  as  to  the 
violation  of  that  statute.  Other  enactments  were  made,  to 
the  same  end,  not  necessary  to  be  more  particularly  alluded 
to.  Yet  the  courts  have  steadily  frowned  upon  the  spirit  of 
these  enactments,  and,  as  to  usury  and  the  statute  of  limita- 
tions, have  uniformly  held  that  after  plea  pleaded  an  answer 
or  pleading  should  never  be  amended  so  as  to  present  either 
defense.  (Hallagan  ads.  Golden,  1  Wend.  302.  Gourlay  v. 
Button,  10  id.  595.  Sagory  v.  JV.  Y.  and  N.  E.  E.  JR.  Co. 
21  How.  455.  Bates  v.  Voorhies,  7  id.  234.)  In  the  last 
case  the  practice  is  condemned  in  the  opinion  and  confirmed 
in  the  decision.  (  Wolcott  v.  McFarlan,  6  Hill,  227.  Lovett 
v.  Cowman,  Id.  223.  McQueen  v.  'Babcock,  25  How.  229.) 
Some  decisions  are  found  to  go  yet  further,  and  to  hold 
that  on  setting  aside  a  default  it  should  be  on  condition  that 
neither  statute  should  be  pleaded.  (Haives  v.  Hoyt,  11  How. 
454.  Toole  v.  Cook,  16  id.  142.)  Both  by  the  same  judge. 
But  the  weight  of  authority  is  decidedly  the  other  way; 
holding  that  on  opening  a  default  properly  excused,  the  court 
will  not  impose  as  a  condition  that  the  defendant  shall  not 
set  up  what  is  termed  a  hard  or  unconscionable  defense,  as 
usury,  or  the  statute  of  limitations.  (Gourlay  v.  Hutton, 
10  Wend.  595.  Grant  v.  McCaughin,  4  How.  216.)  Catlin  v. 
Gunter  (1  Kern.  368)  looks  in  this  direction,  but  decides 
nothing  as  to  this  point.  It  is  not  necessary  to  multiply 
cases,  as  the  distinction  is  recognized  in  most  of  those 
before  cited,  and  the  point  is  expressly  decided  in  these  -two. 
I  think  the  principle  in  other  decisions  is  wrong.  Instead 
of  extending,  I  am  inclined  to  limit,  and,  as  far  as  a  court 
may  rightfully  do,  with  a  reasonable  respect  for  authority, 
to  overrule  it.  There  should  be  no  selection  or  choice  by  the 
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courts  as  to  what  law  should  be  enforced,  or  what  should  be 
evaded  or  nullified ;  what  should  be  favored,  and  what  should 
be  treated  with  disfavor.  The  principle  and  the  policy  of 
this  favor  and  disfavor  are  wrong.  Much  public  good  was 
probably  accomplished  by  the  judicial  legislation  of  England 
in  ancient  times.  But  the  principle  of  such  legislation  is 
wholly  indefensible.  The  same  reason  does  not  obtain  here, 
for  the  courts  to  step  beyond  their  jurisdiction.  Legislation 
is  had  here  more  easily.  Perhaps  this  may  not  be  an  im- 
provement, taken  in  all  its  effects;  but  bad  legislation  is 
more  easily  remedied.  If  the  statutes  be  impolitic  or  wrong 
in  principle,  let  them  be  plainly  and  promptly  executed,  and 
their  error  or  impolicy  will  be  the  more  readily  seen  and  cor- 
rected by  the  law  makers.  The  default  in  this  case  being 
excused,  is  opened,  and  the  defendants  have  leave  to  plead, 
on  payment  of  ten  dollars  costs  of  opposing  this  motion. 
But  the  plaintiff  asks  leave  to  discontinue,  without  costs  as 
to  the  defendants  Clifford  and  Codman,  if  the  motion  be 
granted,  and  that  is  assented  to  by  the  defendants.  The 
plaintiff  may  therefore  so  discontinue,  and  an  order  to  that 
effect  may  be  entered  at  the  plaintiff's  option  within  ten 
days  after  service  of  the  defendants'  answer.  The  plaintiff 
may  have  that  time  to  elect  whether  it  will  discontinue. 

[  ALBANT  SPECIAL  TBBX,  December  29,  1863.    Peckham,  Justice.] 
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HON.  GREENE  C.  BRONSON,  LL.D., 

FORMERLY    CHIEF    JUSTICE    OF    THE    SUPREME    COURT,    AND    A 
JUDGE    OF    THE    COURT    OP    APPEALS, 

Died  at  Saratoga  Springs,  where  he  was  temporarily  sojourning 
for  the  benefit  of  his  health,  on  the  third  day  of  September,  1863, 
in  the  74th  year  of  his  age. 


At  a  meeting  of  the  Bar  of  Saratoga  county,  held  at  Saratoga 
Springs,  September  5,  1863,  the  following  proceedings  were  had  on 
the  occasion  of  Judge  BRONSON'S  death. 

Hon.  R.  HYDE  WALWORTH  was  appointed  chairman,  and  P.  H. 
COWEN,  secretary. 

Upon  taking  the  chair,  Chancellor  WALWOBTH  said : 
Gentlemen  of  the  Bar:  We  have  assembled  to  pay  a  tribute  of 
respect  to  the  memory  of  a  brother  lawyer,  who  was  not  only  one 
of  the  best  of  men,  but  was  also  one  of  the  ablest  and  most  upright 
judges  that  ever  occupied  a  judicial  seat  upon  the  blench  in  this  state. 
I  have  known  him  intimately  for  about  thirty-five  years,  and  by  repu- 
tation much  longer,  and  I  am  certain  that  I  do  no  injustice  to  others, 
in  saying  thus  much  in  behalf  of  our  deceased  brother,  Chief  Justice 
GREENE  C.  BBONSON. 

He  was  born  in  November,  1789,  at  Simsbury,  Connecticut;  and 
at  his  death,  on  the  third  of  September,  instant,  he  was  in  the  74th 
663 
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year  of  his  age.  He  had  only  the  benefit  of  a  common  school  educa- 
tion; but  by  industry  and  perseverance,  he  made  himself  a  good 
scholar,  as  well  as  a  good  lawyer.  He  commenced  the  practice  of 
the  law  in  Oneida  county,  where  he  was  a  successful  and  distinguished 
member  of  the  bar.  As  early  as  1822,  he  was  elected  to  the  state 
legislature,  where  he  soon  distinguished  himself  as  an  able  debater. 
In  1829  he  was  elected,  by  the  legislature,  attorney-general  of  the 
state,  and  removed  to  the  city  of  Albany.  He  was  re-elected  to  the 
same  -office  in  1832  and  1835,  and  continued  to  discharge  its  duties 
until  the  6th  of  January,  1836.  He  was  then,  upon  the  resignation 
of  Mr.  Justice  SUTHERLAND,  appointed  one  of  the  justices  of  the 
supreme  court,  and  upon  the  resignation  of  Judge  NELSON,  in  1845, 
he  was  appointed  chief  justice  of  that  court.  At  the  first  election 
of  judges,  under  the  new  constitution  of  1846,  he  was  elected  a  judge 
of  the  court  of  appeals,  created  by  that  constitution.  He  resigned 
that  office  in  April,  1851,  and  removed  to  the  city  of  New  York, 
and  resumed  the  practice  of  his  profession  there.  In  1853  he  was 
appointed  collector  of  the  customs  for  the  port  of  New  York,  which 
office  he  held  but  a  short  time.  He  was  subsequently  elected  to  the 
office  of  counsel  for  the  corporation  of  the  city  of  New  York,  and 
continued  to  discharge  the  duties  of  that  office  with  great  ability, 
during  the  term  for  which  he  was  elected. 

He  had  early  made  himself  thoroughly  acquainted  with  the  prin- 
ciples of  the  common  law,  and  with  the  system  of  equity  jurispru- 
dence, as  administered  in  this  state  and  in  England.  This  enabled 
him  to  discharge  the  judicial  duties  of  justice  of  the  supreme  court, 
as  a  member  of  the  court  for  the  correction  of  errors,  and  as  a  judge 
of  the  new  court  of  appeals,  with  distinguished  ability,  and  to  the 
entire  satisfaction  of  the  bar  and  the  public. 

He  was  a  kind  .friend  and  neighbor,  and  a  good  citizen,  and  con- 
tributed liberally  to  the  benevolent  institutions  of  the  day.  In  short, 
in  all  the  relations  of  life,  he  always  sustained  the  character  of  an 
amiable,  kind,  upright  Christian  gentleman.  And  in  him  we  had  a 
bright  example  of  what  a  good  lawyer  always  should  be. 

My  friends,  when  we  are  called  home  to  the  retributions  of  eter- 
nity, may  we  be  able  to  leave  as  bright  and  clear  a  record  of  a  well 
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•pent  life,  as  our  deceased  brother  has  left,  and  with  the  same  hope 
of  a  blessed  immortality. 

The  following  gentlemen  were  appointed  a  committee  to  draft 
resolutions  and  submit  them  to  the  meeting:  DANIEL  SHEPHEBD, 
WILLIAM  A.  SACKETT,  ESEK  COWEN. 

The  committee  reported  as  follows: 

Whereat,  It  has  pleased  Divine  Providence  to  take  from  among  us,  and 
from  his  field  of  usefulness,  the  Hon.  GREENE  C.  BRONSOS,  late  chief  justice 
of  the  supreme  court  of  this  state,  who,  for  nearly  half  a  century,  has  been 
known  as  one  of  the  first  of  jurists,  and  one  of  the  kindest  and  most  honored 
of  men. 

And  whereat,  His  memory  is  especially  cherished  by  the  bar  of  this  county, 
not  only  for  the  clearness,  ability  and  equity  of  his  decisions,  which  we  share 
in  common  with  the  profession  throughout  the  state ;  but  from  the  circum- 
stance that  for  some  years  he  has  been  a  constant  visitor  here,  where  his 
genial  and  intellectual  presence  has  so  long  met  our  greeting;  where  he 
finally  breathed  his  last,  and  where  his  early  friend  and  associate  justice  of 
the  supreme  court,  ESEK  COWEN,  deceased,  resided;  now,  therefore, 

Resolved,  That  in  the  death  of  Judge  BRONSON  we  appreciate  and  feel  that 
the  bar  has  lost  a  kind  and  efficient  friend  and  adviser ;  jurisprudence  one 
of  its  most  distinguished  lights  and  guides ;  the  state  a  statesman  and  the 
country  a  patriot. 

Resolved,  That  we  deeply  sympathize  and  condole  with  the  widow  and  family 
of  the  deceased  in  their  great  bereavement. 

Resolved,  That  a  copy  of  these  resolutions  be  sent  to  his  family,  as  evidence 
of  our  high  appreciation  of  his  character  and  eminent  qualities. 

On  motion  the  resolutions  were  adopted. 

At  a  general  term  of  the  supreme  court,  held  at  the  city  hall  in 
the  city  of  New  York,  on  the  2 1st  day  of  September,  1863,  ex- Jus- 
tice ROOSEVELT,  presented  the  following  request  and  tribute  of  respect 
to  the  memory  of  Judge  BRONSON  : 

To  the  Supreme  Court: 

In  behalf  of  ourselves  and  our  brethen  of  the  bar  of  the  city  of 

New  York,  we  respectfully  request  the  court  to  enter  on  its  minutes 

the  accompanying  tribute  of  respect  to  the  memory  of  GREENE  C. 

BRONSON,  who  departed  this  life  on  the  third  day  of  September,  1863, 

in  the  74th  year  of  his  age. 
New  York,  September  21,  1863. 

JAMES  J.  ROOSEVELT,  MARSHAL  S.  BIDWELL, 

DANIEL  LORD,  CH.  0  CONOR: 

CHARLES  P.  KIRKLAND,  WM.  CURTIS  NOTES. 


666  APPENDIX. 

In  the  early  part  of  his  professional  career,  Judge  BBONSON  was 
the  contemporary  and  compeer,  at  the  bar  of  Oneida,  of  HENBY  R. 
STORKS,  SAMUEL  A.  TALCOTT,  WILLIAM  H.  MAYNARD,  SAMUEL 
BEARDSLEY  and  JOSHUA  A.  SPENCER.  He  was  the  fitting  associate 
of  those  distinguished  men. 

In  1829  he  was  appointed  attorney-general  of  the  state,  (having 
succeeded  the  gifted  TALCOTT,)  the  duties  of  which  office  he  fulfilled 
with  marked  ability  until  1836,  when  he  was  promoted  to  the  bench 
of  the  supreme  court.  He  continued  in  that  tribunal  (and  during 
part  of  the  period  as  chief  justice)  until  1847,  when,  under  the  pro- 
visions of  the  present  constitution,  that  court  ceased  to  exist.  He 
was  that  year  elected  judge  of  the  court  of  appeals,  at  the  first  judicial 
election  under  that  constitution;  this  office  he  resigned  in  1851. 

He  was  thus  for  fifteen  years  a  member  of  our  highest  judicial 
tribunals,  the  supreme  court,  the  court  for  the  correction  of  errors  and 
the  court  of  appeals.  His  judicial  opinions  are  remarkable  for  greaf 
vigor  and  originality,  a  stern  sense  of  right  and  justice,  and  in  man} 
instances  for  elaborate  research;  they  are  a  valuable  and  an  enduring 
contribution  to  American  jurisprudence. 

On  his  retirement  from  the  court  of  appeals,  he  removed  to  the 
city  of  New  York,  and  resumed  practice  at  the  bar,  where  he  fully 
maintained  his  high  reputation.  He  closed  his  professional  labors  on 
the  first  of  January  last,  when  his  term  of  office,  as  counsel  to  the 
corporation  of  New  York,  expired. 

In  all  the  domestic  and  social  relations  his  life  presents  a  bright 
example  for  imitation. 

In  him  is  beautifully  illustrated  the  beneficence  of  our  institutions, 
under  the  protection  and  influence  of  which,  without  the  aid  of  wealth 
or  family  connections,  or  advantages  even  of  such  education  as  is 
furnished  by  our  academies  and  colleges,  he  was  enabled,  by  manly 
self-reliance  and  resolute  energy,  to  attain  and  successfully  and  emi- 
nently to  fill  the  highest  positions,  and  thus  to  realize  the  aspirations 
of  an  elevated  and  a  noble  ambition. 

For  several  months  immediately  preceding  his  death,  he  endured 
much  physical  pain,  but  throughout  his  sufferings  and  in  his  last  houra 
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he  was  sustained  by  the  consolations  and  the  hopes  of  that  Christian 
faith,  of  which  he  had  for  many  years  been  a  consistent  professor. 
He  has  departed  full  of  honors  as  of  years,  and  long  will  he  be  held 
in  grateful  remembrance  and  respect  by  the  bench  and  the  bar  of 
New  York. 

SUTHERLAND,  P.  J.  said :  The  clerk  will  enter  on  the  minutes  of 
the  court  this  tribute  of  respect,  in  behalf  of  the  bar  of  the  city  of 
New  York,  to  the  memory  of  Judge  BBONSON.  It  is  appropriate 
and  just.  GREENE  C.  BBONSON  was  a  great  man,  because  he  was  an 
honest  man,  and  because  he  discharged  the  duties  of  the  high  offices 
of  dignity,  honor  and  responsibility  referred  to  in  the  paper  handed 
up,  not  only  with  distinguished  ability,  but  usefully  and  honestly. 
How  can  we  pronounce  a  higher  eulogy  than  by  saying  that  GREENE 
C.  BBONSON  was  an  honest  man,  an  honest  lawyer,  an  honest  judge  ? 
No  man  ever  discharged  the  duties  of  a  judge  with  sterner  integrity. 
There  never  was  a  judge,  who,  in  construing  statutes  and  written 
constitutions  of  government  and  administering  the  law,  was  less  influ- 
enced by  arguments  and  considerations  addressed  to  judicial  discretion, 
or  by  considerations  even  of  public  policy  not  declared  by  any  law. 
His  prompt  answer  to  all  such  arguments  and  considerations  was  "tto 
lex  seripta." 

As  a  judge,  he  appeared  always  to  have  kept  in  mind  what  Lord 
CAMDEN  said,  in  a  dissenting  judicial  opinion,  unsurpassed  for  judicial 
eloquence,  that  "  the  discretion  of  a  judge  is  the  law  of  tyrants ;  it  is 
always  unknown ;  it  is  different  in  different  men ;  it  is  casual,  and 
depends  upon  constitution,  temper  and  passion."  His  reported  judicial 
opinions  and  decisions  show  that  he  thought  it  better  to  have  a  bad 
law  inflexible  "than  to  permit  it  to  be  bent  by  the  discretion  of  the 
judge." 

His  reported  judicial  opinions  on  constitutional  questions  show  that 
he  believed  that  all  political  liberty  in  this  country  depended  upon  au 
exact  and  honest  observance  of  our  written  constitutions  of  govern- 
ment. 


668  APPENDIX. 

If  these  constitutions  were  entirely  blotted  out  of  existence  to- 
morrow, as  long  as  our  law  books  remain,  they  will  testify  to  GREENE 
C.  BBONSON'S  able  and  honest  and  faithful  efforts  to  preserve  their 
integrity  and  to  give  force  and  effect  and  perpetuity  to  them,  so  that 
they  might  fulfill  the  great  purposes  for  which  they  were  adopted  and 
intended.  No  higher  compliment  can  be  paid  to  his  memory. 


A  memorial  of  the  late  CHIEF  JUSTICE  SAVAGE  will  appear  in 
the  next  volume. 
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AGREEMENT. 

1.  A  subscription  paper  for  the  erec- 
tion of  an  institution  of  learning 
provided  that  the  moneys  subscribed 
should  be  paid  to  the  treasurer  of 
a  board  of  trustees  which  might  be 
elected  by  the  Wayne  County  Bap- 
tist Association,  at  a  convention 
then  called  to  meet  at  Marion  on 
the  30th  of  May.  Held  that  the 
obligation  of  a  subscriber  did  not 
become  inoperative  by  the  omission 
of  the  convention  to  choose  trustees 


at  the  place  and  on  the  precise  day 
mentioned ;  but  that  an  election  of 
trustees  by  the  convention,  not  at 
that  time  or  place,  but  on  a  subse- 
quent day  to  which  the  convention 
had  been  adjourned  after  meeting 
at  Marion,  on  the  day  named,  was 
a  substantial  compliance  with  the 
stipulation  of  the  subscription. 
Wayne  and  Ontario  Collegiate  Institute 
v.  Greenwood,  72 

2.  A  contract  for  the  sale  of  goods 
for  the  price  of  fifty  dollars  or  more 
is  not  taken  out  of  the  statute  of 
frauds  by  the  payment  of  a  part  of 
the  purchase  money,  by  the  buyer, 
unless  the  payment  is  made  at  the 
time  of  making  the  contract.    A 
payment  afterwards  will  not  avoid 
the  statute.    JOHNSON,  J.  dissented. 
Bissell  v.  Bakom,  98 

3.  The    plaintiff  and    defendant,    in 
August,  1861,  made  a  parol  agree- 
ment for  the  sale  by  the  former  to 
the  latter  of  fifteen  head  of  cattle 
then  on  the  plaintiff's  farm,  but  not 
present,   or  in  sight ;    the   parties 
agreeing  upon  the  price  which  was 
over  $50,  and  was  to  be  paid  on  the 
1st  of  December  thereafter,  unless 
the  defendant  should  sooner  take 
the  cattle  away.  The  plaintiff  agreed 
to  keep  the  cattle  until  that  time, 
xmless  the  defendant  should  choose 
to  take  them  away  before.     The  de- 
fendant never  took  any  of  the  cattle 
away.     Held,  in  an  action  to  recover 
the  price,  that  there  was  no  delivery 
and  acceptance  of  the  cattle,  within 
the  meaning  of  the  statute  of  frauds ; 
and  that   the  sale  was    therefore 
void.  ib 
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4.  An  agreement,  by  one  person,  to 
"cancel"  the  indebtedness  of  an- 
other, to  a  third  person,  is  an  agree- 
ment to  pay  it.     The  agreement  to 
cancel  must  be  held  to  include  a 
promise   to   do   whatever  shall   be 
necessary  to  effect  the  cancellation. 
The  Auburn  City  Bank  v.  Leonard,  119 

5.  Where  a  promise  made  to  A.,  to 
pay  to  B.  a  debt  due  the  latter,  has 
been  adopted  by  B.,  it  is  regarded 
in  law  as  a  promise  made  to  him.  ib 

6.  The  proper  office  of  construction  is 
to  ascertain  and  determine  the  in- 
tention of  the  parties.     And  this  is 
arrived  at  by  considering  the  char- 
acter in  which  the  party  undertakes : 
the  nature  and  subject  of  the  under- 
taking ;  and  the  terms  employed  in 
the  instrument.     Per  JOHNSON,  J.  ib 

7.  The  parties  were  adjoining  propri- 
etors of  land  embracing  a  water- 
power;  the  plaintiff  owning  a  grist 
mill,  and   the   defendants   owning, 
together,  a  saw  mill ;  both  mills  be- 
ing supplied  with  water  drawn  from 
the  same  source,  by  means  of  dams, 
gates,   &c.  and  a  channel  leading 
therefrom    to    the    mill-pond.     In 
1851,  H.,  the  then  owner  of  all  the 
lauds  and  mills  in  question,  sold  to 
the  plaintiff  that  portion  embracing 
the  grist  mill — at  the  same  time  ex- 
ecuting an  agreement  under  seal, 
granting  to  the  plaintiff  the   first 
use  of  the  water  power,  to  run  the 
grist  mill,  and  covenanting  that  he 
would  at  all  times  be  at  an  equal 
expense  in  keeping  up  and  repairing 
the  dams  for  their  mutual  benefit, 
so  as  to  run  both  the  grist  mill  and 
the  saw  mill.     H.  subsequently,  by 
separate  deeds,  conveyed  to  the  de- 
fendants the  saw  mill  property,  sub- 
ject  to   the   rights   and    privileges 
previously  conveyed  to  the  plaintiff. 
The  complaint,  after  alleging  that 
the  defendants,  either  as  copartners, 
tenants  in  common  or  joint  tenants, 
were  owners,  occupants,  possessors 
&c.  of  a  saw  mill  on  the  opposite 
side  of  the  mill-dam,  averred  that 
the  plaintiff  had  repaired  and  re- 
built the  dam ;  and  for  the  work  and 
labor  done,  the  plaintiff  claimed  to 
recover,  and  demanded  that  the  de- 
fendants be  adjudged  to  pay  their 
share  or  proportion  of  the  cost  and 
expenses  incurred  ;  and  asked  judg- 
ment   for    a    specific    sum.    Held, 


1.  That  the  defendants  took  their 
deeds  subject  to  the  plaintiff's 
rights  ;  and  that  the  covenant  of  H. 
to  share  in  the  repairs,  was  a  cove- 
nant running  with  the  land,  and  by 
the  transfer  of  the  grantor's  title 
to  the  defendants,  became  binding 
upon  them,  notwithstanding  the 
omission  of  the  word  "assigns," 
therein.  2.  That  the  defendants, 
being  tenants  of  the  mill  privilege 
with  the  plaintiff,  and  enjoying  the 
benefit  of  it,  were  upon  well  estab- 
lished principles,  independent  of  the 
covenant  of  their  grantor,  bound  to 
share  the  burden,  and  to  contribute 
their  share  or  proportion  towards 
the  reparation  of  the  danis.  3.  That 
the  plaintiff  had  made  out  a  case  in 
his  complaint,  which,  under  the  lib- 
eral system  of  practice  prevailing 
since  the  code  of  procedure,  could 
be  upheld,  and  that  a  nonsuit  was 
improperly  granted.  4.  That  if  the 
complaint  was  defective,  it  was  a 
proper  case  for  allowing  an  amend- 
ment on  terms.  Denman  v.  Prince, 

213 

,  One  who  takes  an  assignment  of 
the  interest  of  the  vendee  in  a  con- 
tract for  the  sale  and  purchase  of 
land,  and  enters  into  possession,  is 
not  personally  liable  to  pay  the 
moneys  thereafter  to  become  due 
on  the  contract,  without  an  agree- 
ment to  pay  them,  express  or  im- 
plied. Adams  v.  Wadhams,  225 

9.  But  where,  by   the  terms  of  the 
written  agreement  by  which  a  vendee 
assigned  his  interest  in  the  contract 
to  another,  the  assignee  expressly 
agreed  to  "  assume  the  payment  oi 
a  claim  of  $312  and  interest,  to  the 
heirs"  of  the  vendor;    Held  that  it 
was  fairly  to  be  presumed  that  the 
claim  thus  referred  to  was  the  pur- 
chase money  unpaid  upon  the  con- 
tract ;    it   not  appearing   that   the 
vendee  was  otherwise  indebted   to 
the  vendor,  or  his  heirs.     And  that 
upon  such  promise,  the  heirs  of  the 
vendor  might  maintain  an  action 
against  the   assignee,  and   recover 
the  amount  which  he  had  agreed  to 
pay.  «i 

10.  L.  and  C.  being  the  owners  of  ad- 
joining lots,  (L.  owning  his  lot;  in 
fee,  and  C.  holding  a  contract  for 
his,)  and  L.  being  about  to  erect  a 
building  on  his   lot,  they  entered 
into  a  written  agreement,  by  which 


one  half  of  the  partition  wall  was  to 
be  built  upon  each  lot.  L.  was  to 
build  the  wall,  and  when  C.  should 
build  upon  his  lot,  he,  and  those 
deriving  title  under  him,  were  to 
pay  L.  for  one  half  the  cost  of  the 
wall.  C.  sold  his  interest  in  his  lot 
to  W.  W.  procured  a  deed  from  the 
owner  of  the  fee.  and  sold  the  lot 
to  B.,  allowing  him,  by  way  of  de- 
duction from  the  purchase  money, 
f  100,  on  account  of  the  liability  of 
the  owner  of  the  lot  to  pay  L.  for 
one  half  of  the  wall.  The  deed  to 
B.  contained  this  clause:  "The 
above  conveyance  is  executed  sub- 
ject to  the  wall  now  standing  on  the 
north  line  of  said  lot ;  the  party  of 
the  second  part  assuming  all  the  lia- 
bility under  or  by  reason  of  any 
contract  now  existing  in  respect  to 
said  wall."  B.  subsequently  erect- 
ed a  building  upon  the  lot,  using 
the  partition  wall  therefor.  Held, 
that  this  was  not  an  agreement  by 
B.,  in  terms,  to  pay  L.,  or  to  pay 
for  the  watt,  but  was  simply  an  un- 
dertaking to  assume  the  liability  of 
W. ;  the  parties  thereby  intending 
nothing  more  than  to  limit  W.'s 
covenant,  and  to  save  him  harmless 
from  all  personal  liability.  Lester 
v.  Bar r on,  297 

11.  And  that  W.  not  having  become 
personally  liable  to  L..  by  taking  a 
transfer  of  C.'s  interest  in  the  lot, 
L.  had  no  right  of  action  against  B. 
upon  the  stipulation  or  condition  in 
the  deed  to  the  latter.  ib 

12  A  promise,  by  one  person,  having 
no  other  inducement  or  considera- 
tion than  the  naked  promise  of  an- 
other to  do  in  a  few  days  what  ke 
is,  in  law,  bound  to  do  instanter,  is 
—  considered  as  an  agreement  — 
simply  a  nuduni  pact  tun  ex  quo  non 
orituractio.  Farrington  v.  Bvllard,  512 

13.  So  held  where  F.  being  sued  by 
B.  for  rent,  promised  to  pay  the 
amount  actually  due  in  a  few  days, 
if  B.  would  discontinue  the   suit : 
whereupon  B.  promised  to  discon- 
tinue it.  ib 

14.  Held,  also,  that  no  action  on  the  case 
would  lie  against  B.  for  fraud,  up- 
on his  failure  to  perform  his  promise 
to  discontinue  the  suit,  and  going 
on  with  the  suit  and  recovering  judg- 
ment therein.  ib 
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15.  Htld,  further,  that  F.'s  remedy  was 
by  a  direct  action  to  set  aside  the 
judgment,  on   the  ground   that  it 
was  faudulently  obtained.     That  he 
could   not  pay  the  judgment   and 
then  sue,  and  recover  the  damans 
occasioned  by  the  fraud;  inasnuu-1. 
as  that  "would  involve  the  ne<-- 

of  inquiring,  collaterally,  into  the 
fairness  and  validity  of  the  former 
judgment.  fx 

16.  Where  an  agreement,  sought  to  be 
enforced,  is  made  between  principal 
and  agent,  or  client  and  attorney, 
giving  benefits  and  advantages  to 
the  agent  and  attorney,  the  right  of 
action  is  not  deemed  to  be  establish- 
ed on  proof  of  the  due  execution  of 
the  instrument,  without  clear  proof, 
outside  the  paper,  of  its  integrity  and 
entire  fairness.  Brock  v.  Barnes,    olil 

17.  The  legal  presumption  is  against  its 
validity,  and  the  onus  is  on  the  agent 
and  attorney  to  show  that  all  was 
fair,  and  that  the  client  acted  freely 
and  understandingly.  ib 

18.  The  rule  is  the  same,  as  to  deal- 
ings between  principal  and  agent, 
as  between  client  and  attorney,     ib 

19.  If  it  be  claimed  that  the  instru- 
ment was  intended  to  provide  a  re- 
muneration for  past  services,  then 
the  services  must  be  proved ;    that 
there  existed  at  the  time  of  giving  it 
at  least  a  just  and  moral  obligation 
to  pay;    that  the  instrument  \\u- 
fully  understood  by  the  person  ex- 
ecuting it,  and  was  made  in  pursu- 
ance of,  and  in  accordance  with.  :i 
well  considered,  definite  and  settled 
purpose.  ib 

20.  A  paper,  executed  by  a  principal 
and  client  to  his  agent  and  attorney, 
affords   no   presumption   on    these 
points,  and  without  direct  proof  es- 
tablishing each  of  the  above  require- 
ments, is  of  no  value  as  the  basis 
of  a  recovery  for  past  services.       ib 

21.  On  the  loth  of  February,  1859.  a 
paper  was  executed  by  B.,  an  aged, 
infirm  and  feeble  man,  who  had  been 
the  client  of  the  plaintiff  for  many 
years,  and  for  whom    the  plaintiff 
then  acted   as  general  agent,  which 
paper  extended  back,  in  its  opera- 
tion, to  September,  1830,  and  gave 
to  the  plaintiff  an  annuity  of  f  100 
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for  each  year  during  that  time, 
payable  with  interest.  The  body 
of  the  instrument  was  not  in  B.'s 
handwriting,  and  although  under 
seal,  it  was  not  witnessed,  nor  was 
there  any  evidence  of  value,  apart 
from  the  paper  itself,  to  strengthen 
the  claim  of  the  plaintiff,  under  the 
same,  made  against  the  executor 
of  B.  after  the  death  of  the  latter. 
On  the  other  hand  it  was  proved 
that  settlements  were  repeatedly 
made  between  the  parties  during 
the  period  covered  by  the  instru- 
ment, and  numerous  receipts  were 
given  to  B.  by  the  plaintiff,  being 
in  terms  receipts  in  full  of  all  claims 
and  demands  ;  and  that  the  plaintiff 
had,  in  1858,  given  B.  a  due-bill,  for 
$74.87,  expressed  as  being  "  on  set- 
tlement, as  per  receipts  this  day  pass- 
ed." Heidi.  That  it  required  strong 
and  very  pointed  and  significant  oral 
proof  to  overcome  these  repeated 
written  acknowledgments  of  satis- 
faction of  all  prior  claims  and  de- 
mands ;  and  that  nothing  less  than 
the  most  direct  and  unequivocal  ev- 
idence against  them  would  suffice. 
2.  That  regarding  the  benefit  and 
advantages  conferred  by  the  instru- 
ment as  in  the  nature  of  a  bequest 
or  gift,  the  paper  was  wholly  with- 
out consideration  and  void.  3.  That 
if  it  were  deemed  to  provide  a  re- 
compense for  future  services,  then 
it  was  to  be  regarded,  in  view  of  the 
relation  which  existed  between  the 
parties  to  it,  with  the  same  suspi- 
cion, and  must  be  held  subject  to 
the  same  rules,  as  if  it  provided  re- 
muneration for  past  services  merely, 
and  could  be  upheld  only  on  the 
clearest  proof  that  its  contents  were 
well  understood  by  B.  and  that  it 
was  made  by  him  to  be  enforced 
according  to  its  terms.  4.  That  the 
paper  was  not  intended  to  evidence 
a  bequest ;  nor  was  it  to  be  regard- 
ed as  in  the  nature  of  a  gift ;  but 
according  to  its  plain  import,  it  pro- 
vided a  remuneration  for  both  past 
and  future  services.  5.  That  in  the 
absence  of  any  evidence  showing  the 
circumstances  under  which  the  re- 
ceipts were  given,  by  the  plaintiff, 
or  to  what  transactions  they  had 
particular  reference,  they  remained 
wholly  unexplained.  6.  That  there 
being  no  evidence  in  the  case  which 
could  fairly  be  said  to  explain  away 
the  effect  of  the  receipts,  the  plain- 
tiff could  not  maintain  an  action 


upon  the  instrument,  against  the 
executor  of  B.  ib 

22.  Where  the  principal  of  a  school 
undertakes  that  he  will,  during  a 
specified  term,  instruct  a  pupil  in 
the  learning  and  knowledge  taught 
at  his  school,  receive  him  into  his 
family,  and  protect  him  and  provide 
for  his  physical  wants,  for  a  specific 
compensation,  he  cannot,  for  some 
actual  or  supposed  transgression  of 
the   pupil,  withdraw  his  care  and 
protection,  deny  him  the  shelter  and 
comfort   of  his  house,  and   under 
the  name  or  form  of  punishment, 
leave  him  a  wanderer  in  the  streets, 
destitute  of  the  means  of  subsist- 
ence, without  forfeiting  the  compen- 
sation agreed  to  be  paid  him.    Starr 
v.  LiftchiM,  541 

23.  In  the  absence  of  express  stipula- 
tions in  such  a  contract,  to  that  ef- 
fect, the  principal  cannot  as  a  pun- 
ishment for  a  transgression  actually 
ascertained,   expel  the  pupil  from 
the   shelter  and   protection  of  his 
house,  or  refuse  to  receive  him  back 
at  his  father's  request,  after  he  has 
voluntarily  left,  and  then  claim  the 
compensation  stipulated  in  the  con- 
tract, ib 

24.  Such  a  contract  is  entire.     It  can- 
not be  separated  and  apportioned, 
and   the   amount   awarded   to    the 
principal  for  the  time  he  actually 
furnished  board  and  tuition  to  the 
pupil.    If  he  refuses  to  furnish  them 
for  the  whole  period,  he  is  not  enti- 
tled to  recover  any  thing.  ib 

25.  A.  made  an  arrangement  with  H. 
&  Co.  whereby  he  was  to  make  de- 
posits with  that  firm,  which  were  to 
be  subject  to  his  drafts  &c.  at  his 
pleasure  and  on  demand,  and   the 
firm  were  to  allow  interest  on  the 
deposits,  and  charge  interest  on  the 
drafts,  at  the  rate  of  five  per  cent 
per  annum.     Under   this  arrange- 
ment A.  made  sundry  deposits.     He 
died  July  5, 1856.     H.  &  Co.,  on  the 
24th  of  February,  1860,  paid  to  A.'s 
administrators  the  principal  of  the 
deposits,  and  interest  calculated  to 
July  5,  1856,  at  five  per  cent  per 
annum.     Held  1.  That  the  effect  of 
the  agreement  was  to  give  H.  &  Co. 
the  right  to  use  the  money  till  call- 
ed for,  and  they  agreed  to  pay  inter- 
est till  the  money  was  withdrawn  : 


and  until  that  event  they  were  at 
liberty  to  use  the  principal.  2.  That 
the  death  of  A.  did  not  necessarily 
put  an  end  to  the  contract;  but  H. 
&  Co.  were  at  liberty  to  use  the 
principal  after  that  event,  the  same 
as  before.  8.  That  the  contract  be- 
ing one  which  was  determiriable  at 
any  time  at  the  will  of  either  party, 
H.  &  Co.  were  not,  on  the  death  of 
A.,  bound  to  continue  the  same,  but 
might  elect  to  determine  it.  4.  That 
such  election  would  be  well  evi- 
denced by  making  a  special  deposit 
in  bank  of  the  balance  due,  or  by 
keeping  sufficient  funds  in  reserve 
at  the  bank  to  cover  the  balance 
due,  and  not  thereafter  breaking  in 
on  such  deposit  or  fund.  5.  That 
it  was  incumbent  on  H.  &  Co.  to 
show  that  they  made  such  election, 
in  order  to  avoid  the  payment  of  in- 
terest. 6.  That  in  the  absence  of 
such  proof  they  were  chargeable 
with  interest  from  July  5,  1856,  to 
February  24, 1860.  7.  That  the  in- 
terest for  the  period  between  those 
dates  being  due  at  the  time  the 
principal  was  paid,  the  right  to  re- 
cover it  was  not  affected  by  the  pay- 
ment of  the  principal.  Wattt  v. 
Garcia,  666 

See  CERTIFICATE  OP  DEPOSIT. 
INDEMNITY,  1  to  6. 
LEASE. 


ALTERATION  OF  INSTRUMENTS. 
See  PROMISSORY  NOTES,  1. 

AMENDMENT. 

See  AGREEMENT,  7. 
JUDGMENT,  2. 

APPEAL. 

1.  Upon  an  appeal  to  the  county  court 
from  a  judgment  rendered  in  a  jus- 
tice's court,  where  the  amount  of 
the  plaintiff's  claim  litigated  in  the 
latter  court  exceeds  fifty  dollars, 
the  appellant  being  entitled  to  a 
new  trial  as  a  matter  of  right,  there 
is  no  reason  for  requiring  particular- 
ity in  the  statement  of  the  grounds 
of  appeal,  in  the  notice  of  appeal. 
Fowler  v.  Westervelt,  374 
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2.  Hence  an  allegation,  in  the  notice, 
that  the  judgment  is  against  law 
and  evidence  is,  in  such  cases,  a 
sufficient  compliance  with  the  re- 
quirement of  section  363  of  the  code 
of  procedure,  that  the  grounds  of 
appeal  shall  be  stated  in  the  notice 
of  appeal.  <b 

3.  A  nonsuit  will  not  be  granted  in  a 
county  court,  on  apf»*al  from  a  jus- 
tice's court,  on  the  grounds  that  the 
plaintiffs  have  sued  as  individuals 
and  not  as  commissioners  of  high- 
ways ;  and  that  the  complaint  does 
not  aver  that  they  are  commission- 
ers.    The  objection  should  be  made 
in  the  justice's  court.  ib 

4.  The  omission  to  give  an  undertak- 
ing or  security,  upon  an  appeal  from 
a  special  to  the  general  term,  is  not 
a  sufficient  ground  for  a  motion  to 
dismiss    the    appeal.      Kitehing    v. 
Liehl,  433 

6.  An  appeal  without  security  is  ef- 
fectual, under  section  348  of  the 
code ;  but  it  does  not  per  se  operate 
as  a  stay  of  proceedings  on  the 
judgment.  ib 

6.  The  case  of  Kelsey  v.  Campbell,  (38 
Barb.  238,)  explained  as  relating  to 
the  effect  of  an  appeal  from  the  su- 
preme court  to  the  court  of  ap- 


ABREST. 
See  PRACTICE,  1,  2,  3. 

ASSESSMENT. 
See  TAXES  AND  TAXATION. 

ASSIGNMENT. 

,  In  January,  1856,  the  Atlas  Insur- 
ance Company,  being  indebted,  its 
officers,  and  firms  of  which  they 
were  members,  entered  into  an 
agreement  to  loan  their  notes  to  the 
company,  to  be  used  to  pay  such 
indebtedness,  on  the  condition  that 
the  company  should  deliver  to  N. 
and  S.  collaterals  sufficient  to  se- 
cure the  repayment  of  such  loans. 
They  accordingly  advanced  their 
notes  to  the  company,  to  the  amount 
of  $40,000,  and  on  the  4th  of  Feb- 
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ruary,  1856,  the  vice  president  of 
the  company  assigned  to  N.  and  S. 
certain  notes,  including  a  premium 
note  given  by  the  defendant  to  the 
Atlas  Insurance  Company,  for  a 
policy  on  a  vessel,  in  trust  to  collect 
and  pay  such  sums  of  money  as 
they  might  procure  for  said  com- 
pany. This  assignment  could  not 
take  effect,  at  its  date,  in  conse- 
quence of  the  securities  being  then 
pledged  to  a  bank.  But  in  May, 
1856,  the  lien  of  the  bank  being  dis- 
charged, the  securities  were  trans- 
ferred to  N.  and  S.  Held,  1.  That 
there  was  a  valid  consideration  for 
the  assignment  to  N.  and  S.  2.  That 
the  assignment  conveyed  to  N.  and 
S.  the  securities  therein  mentioned. 
3.  That  the  trust  was  a  valid  one, 
under  our  statutes ;  it  being  for  the 
benefit  of  creditors.  4.  That  N. 
and  S.  the  trustees,  had  a  right  to 
collect  the  assigned  securities,  for 
the  purposes  of  the  trust.  Nelson 
v.  Edwards,  279 

2.  Held,  also,  that  the  transfer  to  N. 
and  S.  of  the  premium  note  made 
by  the  defendant  having  been  made 
on  the  4th  of  February,  a  set-off, 
of  a  loss  under  the  policy  for  which 
it  was  given,  not  accruing  to  the 
defendant  until  March  thereafter, 
could  not  be  allowed  against  such 
note.  CLERKE,  J.  dissented.  ib 

See  CORPORATION,  4,  5,  6. 

DEBTOR  AND  CREDITOR,  3  to  9. 
INSURANCE,  1,  2,  3. 

ASSIGNOR  AND  ASSIGNEE. 

See  AGREEMENT,  8,  9. 


ATTACHMENT. 
See  DEBTOR  AND  CREDITOR,  1. 

ATTORNEY. 

,  An  attorney,  claiming  a  lien  upon 
the  judgment,  for  costs,  and  who 
brings  an  action  against  his  client 
to  recover  the  amount,  cannot, 
(when  collusion  is  not  charged) 
make  the  judgment  debtor  a  party 
with  a  view  of  having  the  amount 
declared  a  lien  upon  the  judgment. 
ALLEN,  J.  dissented.  Adams  v. 
fox,  442 


2.  The  lien  which  an  attorney  is  said 
to  have  on  the  judgment  is  merely 
a  claim  to  the  equitable  interference 
of  the  court  to  have  that  judgment 
held  for  his  debt.     It  is  confined  to 
the  costs  of  the  particular  suit,  and 
does   not,   it  seems,   constitute   the 
attorney  an  assignee  of  the  judg- 
ment, in  such  a  sense  as  to  entitle 
him  to  go  into  another  court  to  en- 
force his  lien  by  action  in  his  own 
name.     Per  MORGAN,  J.  ib 

3.  The  attorney,  by  virtue  of  his  lien 
on   the   judgment,   may   take    the 
money  in  tramitu,  if  he  can  lay  hold 
of  it.     If  he  applies  to  the  court  it 
will  prevent  the  money  being  paid 
over  till  his  demand  is  satisfied.     If 
the  judgment  debtor  pays  the  judg- 
ment  to   the    judgment    creditors. 
after  notice  of  the  lien,  the  court 
may  require  him  to  pay  it  again,  to 
the  attorney.     This  is  a  power  which 
the  court  exercises  towards  its  offi- 
cers and  suitors  already  within  its 
jurisdiction.    Per  MORGAN,  J.       ib 

4.  An  attorney  may  bargain  with  his 
client,  and  an  agent  with  his  princi- 
pal, but  in  such  case  the  attorney 
and  agent,  before  he  can  enforce  the 
agreement  in  his  favor  and  for  his 
benefit  and  advantage,  must  show 
that,  as  regards  that  transaction,  he 
dealt  with  entire  fairness  ;  and  that 
no  advantage  was  taken  of  his  po- 
sition.    Per   BOCKES,    J.     Brock  v. 
Barnes,  521 

See  AGREEMENT,  16  to  21. 


B 

BAILMENT. 

See  TROVER,  1. 

BANKS  AND  BANKERS. 

1.  Where  money  is  deposited  with  a 
banker  to  the  creditor  of  another, 
the  former  becomes  indebted  to  the 
latter,  for  the  amount,  payable  on 
reasonable  demand.  But  if  the 
banker,  by  his  words  or  conduct, 
denies  the  right  of  the  depositor,  as 
by  placing  the  deposit  to  the  credit 
of  a  third  person,  he  thereby  be- 
comes presently  liable  to  an  action 


for  the  amount,  without  a  formal 
demand.     Carroll  v.  Cone,  220 

2.  So  held  where  the  banker,  volunta- 
rily, and  without  authority  from  the 
depositor,  counted  out  the  amount 
of  the  deposit,  in  bank  notes  and 
specie,  and  handed  it  to  a  sheriff 
holding  an  execution   against  the 
depositor,   and    the    sheriff   levied 
upon  the  money  and  sold  it.  ib 

3.  Held,  alto,  that  the  money  thus  sep- 
arated by  the  banker  from  the  con- 
tents of  his  vault  was  his  property, 
and  not  that  of  the  depositor,  and 
was  not  liable  to  levy  under  an  ex- 
ecution against  the  latter.  ib 

See  ASSIGNMENT,  1. 

CERTIFICATE  OP  DEPOSIT. 
TAXES  AND  TAXATION,  1,  2,  3,  4. 


BILLS  OF  EXCHANGE. 

1.  Where  a  draft  was  dated  at  the 
principal   office  of  the  T.  N.   Co., 
signed  by  "  J.  R.  W.,  Prest.  T.  N. 
Co.,"  directed   to  and  accepted  by 
"  H.  W.  B.  Treas."  of  another  com- 
pany, and  upon  its  face  contained 
the  direction  to  "  charge  to  motive 
power  and  account;"   Held  that  it 
appeared  upon  the  face  of  the  in- 
strument that  it  was,  and  was  in- 
tended to  be,  the  draft  of  the  T.  N. 
Co..  and  not  of  J.  R.  W.     Olcott  v. 
The  Tioga  Rail  Road  Co.,  179 

2.  The  defendants  addressed  a  letter 
to  the  plaintiff,  saying:  "  Mr.  J.  B. 
H.  is  authorized  to  draw  on  us  at 
thirty  days  for  amount  he  may  owe 
you,  which  draft  we  will  accept  and 
pay."     Upon  the  faith  of  this  letter 
the  plaintiff  received  from  H.  his 
draft    upon    th«    defendants,    for 
$259.13,  payable   thirty  days  after 
date,  in  payment  of  a  debt  H.  owed 
him.     Held  1.  That   the  draft  was 
drawn  in  conformity  with  the  let- 
ter, although  it  was  for  a  specific 
sum,  while  none  was  mentioned  in 
the  letter ;  and  that  it  was  not  for 
the  drawers  to  allege  an  abuse  of 
his  discretion  by  H.  in  drawing  for 
an  amount  larger  than  he  named, 
unless  it  was  brought  home  to  the 
plaintiff.     2.  That    the    draft  also 
conformed  to  the  letter,  in  respect 
U  the  time  of  payment,  although 
the  draft  was  made  payable  thirty 
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days  "after  date,"  and  the  letter 
authorized  a  draft  at  "  thirty  days." 
8.  That  there  was  a  sufficient  and 
valuable  consideration  for  the  draft ; 
the  debt  of  H.  to  the  plaintiff  bein« 
due.  and  the  plaintiff,  before  taking 
the  draft,  having  a  right  to  enforce 
it>  payment  presently,  which  right 
he  relinquished  by  receiving  the 
draft,  and  his  power  to  collect  the 
debt  from  H.  being  suspended  until 
the  draft  should  mature.  4.  That 
the  letter  of  the  defendants  was  a 
good  and  effectual  acceptance  of 
the  draft  afterwards  drawn  in  pur- 
suance of  the  promise  therein ;  and 
that  the  defendants  were  liable  as 
acceptors.  Burn*  v.  Rowland,  368 


BOND. 

Of  indemnity.     See  INDEMNITY. 
Issued  by  a  town.     Set  TOWNS. 


BROKERS. 

1.  The  plaintiff  entered  into  an  ar- 
rangement with  the  defendants,  for 
the  employment  of  the  latter  in 
their  business  of  stock  brokers ;  the 
defendants  undertaking  to  purchase 
such  stocks  as  the  plaintiff  should 
direct,  and  pay  for  the  same  with 
their  own  moneys,  and  to  hold  such 
stocks  for  him,  and  resell  the  same 
from  time  to  time,  as  he  should 
di rect .     For  these  advances  and  ser- 
vices they  were  to  receive  a  fixed 
rate  of  interest,  and  a  commission ; 
and  as  security  against  depreciation 
and  loss,  the  plaintiff  was  to  deposit 
and  keep  on  deposit  with  them  a 
margin  of  five  per  cent  upon  the 
par  value  of  all  purchases  of  stock 
made  by  them  for  him,  which  mar- 
gin was  constantly  to  be  kept  go.  .ii 
Held  that  although  prices  sank  so 
low   that  the  collaterals  deposited 
were  no  longer  equal  to  the  margin 
of  five  per  cent  stipulated   in  the 
contract,    the  defendants   had  no 
right  to  sell,  at  the  board  of  brokers, 
the  stocks  pledged  to  them  by  the 
plaintiff  for  their  security,  without 
notice  Jo,  or  knowledge  of,  the  plain- 
tiff.    Srats  v.  Worth,  648 

2.  Held,  also,  that  the  notice  which 
should  have  been  given  by  the  de- 
fendants was  not  a  notice  to  re- 
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deem,  but  a  notice  to  make  the 
security  deposited  equal  to  the  five 
per  cent  stipulated  in  the  contract, 
or  that  the  defendants  would  pro- 
ceed to  sell  and  convert  the  stock 
into  money,  and  apply  the  pro- 
ceeds to  reimburse  themselves  for 
the  moneys  advanced,  with  the  in- 
terest and  commissions.  ib 

8.  A  sale  of  stocks  at  t,he  board  of 
brokers  is  not  to  be  deemed  a  pub- 
lic sale,  but  is  essentially  a  private 
sale ;  and  a  sale  of  collaterals  held 
by  the  pledgees  thus  made,  without 
notice,  is  a  clear  violation  of  the 
duty  and  obligation  they  owe  the 
pledgor.  ib 

See  DAMAGES,  4. 

PRINCIPAL  AND  AGENT,  1. 


c 


CASES  COMMENTED   ON  AND 
EXPLAINED. 

1.  The  case  of  Brandon  v.  Avery,  (22 
N.  Y.  Rep.  469,)  commented  on,  and 
distinguished  from  this  case.     Per 
MORGAN,  J.     Waters  v.  Langdon,  408 

2.  The  case  of  Kelsey  v.  Campbell,  (38 
Barb.  238,)  explained  as  relating  to 
the   effect  of  an   appeal   from  the 
supreme  court  to  the  court  of  ap- 
peals.    Kitching  v.  Diehl,  433 


CERTIFICATE  OF  DEPOSIT. 

Where  the  plaintiffs  deposited  money 
with  the  defendants,  who  were  bank- 
ers at  Chicago,  taking  from  them  a 
certificate  stating  that  the  plain- 
tiffs had  deposited  in  their  office 
"$1781.42  111.  cy."  payable  to  the 
order  of  themselves,  on  the  return  of 
the  certificate :  Held  that  the  plain- 
tiffs, if  not  entitled  to  specie,  were  at 
least  entitled  to  payment  in  Illinois 
currency  receivable  in  the  ordinary 
transactions  of  business,  at  par ; 
and  that  they  were  not  obliged  to 
take  Illinois  bills  which  were  uncur- 
rent,  and  not  received  or  passed  as 
ordinary  currency,  in  the  state,  or 
capable  of  being  used  except  at  a 
depreciation  of  fifty  cents  on  the 
dollar.  Hulbert  v.  Carver,  245 


CHARGE  OF  JUDGE. 

See  NEGLIGENCE,  4. 

CHATTEL  MORTGAGE. 

1.  Where  one  bids  off,  at  a  sheriff's 
sale  on  execution,  property  of  the 
judgment    debtor,   embraced   in   a 
chattel   mortgage   previously   exe- 
cuted by  such  debtor — the  sale  be- 
ing subject  to  such  mortgage — and 
subsequently  purchases   and  takes 
an  assignment  of  the  mortgage,  this 
will  not  operate  as  a  payment  or 
satisfaction  of  the  mortgage.     And 
if  the  mortgage  has  not  been  paid 
or  foreclosed,  nor  any  power  con- 
tained in  it  exercised,  at  the  time 
of  its  transfer,  it  will  be  a  valid, 
subsisting,    unsatisfied    mortgage ; 
and  no  fraud  can  be  imputed  to  the 
assignee,  in  representing  and  claim- 
ing  that  it  is   unpaid.      Brawn   v. 
Kich,  28 

2.  The  purchaser,  in  such  a  case,  can 
either  pay  off  the  chattel  mortgage, 
and  thus  protect  his  purchase  under 
the  execution,  or  purchase  it  and 
take   an   assignment,   and    protect 
himself  in  that  manner.  ib 

3.  If  he  pays  off  the  mortgage,  it  will 
be  extinguished,  and  cannot  be  en- 
forced against  any  other  property 
contained  in  it.     If  he  does  not  pay 
it,   but   takes   it  by  purchase  and 
assignment,  it  is  an  operative  and 
valid  instrument  in  his  hands.        ib 

4.  Where  R.  and  H.  asserted  a  claim 
to  B.'s  horse,  under  a  chattel  mort- 
gage, which  claim  B.  at  first  dis- 
puted, but  after  investigating  the 
subject,  concluded  to  compromise 
the  claim  by  buying  the  mortgage 
and  giving  his  note  for  the  amount 
agreed  upon,  which  he  voluntarily 
paid,  at  maturity ;   Held  that  even 
if  it  had  turned  out  that  the  mort- 
gage was  not,  at  the  time,  a  valid 
subsisting  mortgage,  B.  would  have 
had  no  right  of  action  to  recover 
back  the  money  paid  upon  his  note,  ib 

5.  Where  by  the  terms  of  the  agree- 
ment contained  in  a  chattel  mort- 
gage, the  mortgagee  has  the  right 
to  sell  the  mortgaged  property  to 
the  highest  bidder,  that  will  fix  the 
amount  to  be  applied  upon  the  debt 
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by  means  of  that  security ;  and  the 
balance  will  remaiu  to  be  collected 
of  the  mortgagor  by  action.  Okott 
v.  Tioga  Sail  Road  Company,  179 

6.  It  is,  in  effect,  a  stipulation  on  the 
part  of  the  mortgagor  that  a  sale  to 
the  highest  bidder  shall  fix  and  es- 
tablish the  price  and  value  of  the 
property,  for  the  purposes  for  which 
such  property  is  mortgaged.          ib 

7.  The  mortgage  transfers  to  the  mort- 
gagee the  legal  title  to  the  property, 
and  all  that  remains  in  the  mortga- 
gor is  the  mere  right  of  redemption — 
a  right  to  defeat  the  sale,  by  the 
payment  of  the  debt  to  secure  which 
the  title  has  been  transferred,  and 
thus  reinvest  himself  with  the  ti- 
tle, ib 

8.  On  a  sale  to  cut  off  this  mere  equi- 
table right,  the  legal  owner  may  bid, 
to  protect  the  title  already  absolute- 
ly vested  in  him.  ib 

9.  The   sale,  by  virtue  of  a  chattel 
mortgage,  is  wholly  optional  with 
the  mortgagee.     If  the  debt  is  not 
paid  at  the  time  specified,  his  title 
becomes  absolute,  so  that  no  tender 
made  afterwards  will  defeat  it,  and 
the  mortgagor  can,  then,  only  re- 
deem by  the  aid  of  a  court  of  equi- 
ty, ib 

10.  The  mortgagee  may  then  keep  the 
property,  without  selling  it  under 
the  mortgage,  and  in  case  he  does 
so,  if  it  be  of  sufficient  value,  it  ex- 
tinguishes the  debt.     But  if  it  be 
of  greater  value  than  the  amount 
of  the  debt,  and  there  is  no  sale,  the 
mortgagor  has  no  legal  claim  for 
the  excess  of  such  value.  ib 

11.  He  can,  in  that  case,  maintain  no 
action  for  the  property,  or  for  any 
portion  of  its  value.     The  sale  be- 
comes absolute  for  the  payment  of 
the  debt,  and  no  trust,  whatever, 
enures  in  favor  of  the  mortgagor. 
So  that  there  is  no  fiduciary  relation 
between  mortgagor  and  mortgagee, 
and  no  trust,  except  in  the  case  of 
a  surplus  arising  upon  a  sale  under 
the  mortgage.     J.  C.  SMITH,  J.  dis- 
sented, il 

12.  Where  the  property  contained  in 
a  chattel  mortgage  has  been  regu- 
larly sold,  under  a  power  contained 
in  the  mortgage,  and  bid  off  by  the 


mortgagee,  and  the  amount  of  his 
bid  duly  credited  upon  the  mortgage 
debt,  evidence  as  to  the  value  of  the 
mortgaged  property,  is  not  admi»si- 
ble,  in  an  action  between  the  mort- 
gagee (or  his  assignee)  and  third 
parties,  for  the  purpose  of  compel- 
ling the  mortgagee  to  account  for 
the  value  of  the  property,  instead 
of  the  SUM  bid  by  him,  therefor,  ib 

18.  The  mere  possession  by  the  mort- 
gagor of  personal  property  for  more 
than  a  year  after  forfeiture  of  the 
mortgage,  with  the  assent  of  the 
mortgagee,  does  not  enable  the  form- 
er to  give  a  good  title,  in  the  absence 
of  authority  to  sell.  Nor  does  it 
make  the  mortgagee  guilty  of  that 
species  of  negligence  or  misconduct 
which  should  estop  him  from  after- 
wards asserting  his  title,  as  against 
a  third  person  who  voluntarily,  but 
in  ignorance  of  the  true  title,  assists 
the  mortgagor  in  the  wrongful  con- 
version of  the  property.  BACON,  J. 
dissented.  Dudley  v.  Hawley,  397 

14.  A  third  person,  it  teems,  would  not 
be  liable  for  merely  receiving  the 
property  though  a  delivery  made  to 
him  by  the  wrongdoer,  and  without 
any  participation  in  the  tort  of  the 
latter,  other  than  is  necessarily  im- 
plied in  innocently  receiving  that 
which  there  is  no  right  to  give.  But 
this  protection  does  not  extend  to 
subsequent  acts  amounting  to  a 
conversion  or  asportation,  although 
done  in  good  faith  and  without 
knowledge  of  the  true  state  of  the 
title;  nor  unless  his  share  in  the 
transaction  has  been  merely  passive 
and  limited  to  accepting  and  paying 
for  the  goods  in  the  usual  course 
of  business.  Per  MORGAN,  J.  ib 


CITY   HALL  OF  NEW   YORK. 

Set  STATUTES. 

COLLATERAL  SECURITIES. 

See  DEBTOR  AND  CREDITOR,  2. 
PARTIES. 

COMPLAINT. 

Where  a  complaint  gives  the  namea 
of  the  plaintiffs,  in  the  title  of  the 
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cause,  with  the  description  of  them 
as  "commissioners  of  highways," 
and  in  the  body  of  the  complaint  it 
is  averred  that  '•'  the  plaintiffs,  com- 
missioners of  highways,  complain," 
this  sufficiently  indicates  the  char- 
acter in  which  they  complain,  and 
shows  that  the  claim  is  made  by 
them  as  officers,  and  not  as  individ-  I 
uals.  Fowler  v.  Westervelt,  374  | 


CONSTITUTIONAL  LAW. 

The  act  of  the  legislature  to  amend  an 
act  entitled  "An  act  to  revise,  amend 
and  consolidate  the  several  acts  re- 
lating to  the  village  of  Whitesbor- 
ough,"  (Laws  of  1859,  ch.  10,)  so  far 
as  it  provides  for  the  election  of 
a  police  justice  by  the  electors  of 
the  village  of  Whitesborough,  and 
clothes  him  with  the  same  jurisdic- 
tion as  a  justice  of  the  peace  of  the 
town  of  Whitestovvn,  is  unconstitu- 
tional. Waters  v.  Langdon,  408 


CONTRIBUTION. 

See  AGREEMENT,  7. 

CONVERSION. 

See  TROVER. 

CORPORATION. 

1.  A  corporation  has  power  to  give  a 
valid  note,  or  draft,  in  payment  of 
a  debt,  or  on  the  purchase  of  prop- 
erty for  legitimate   use.      Olcott  v. 
Tioga  Rail  Road  Company,  179 

2.  And  if  it  can  make  a  valid  note,  or 
draft,  to  turn  out  in  the  payment 
of  a  debt,  it  can  make  a  valid  in- 
dorsement upon  the  notes  of  others, 
which  it  has  received  in  the  course 
of  its  business,  for  the  same  pur- 
pose, ib 

3.  Even  if  the  president  of  a  corpora- 
tion had  not  the  necessary  authority 
to  bind  the  corporation  by  such  in- 
struments, originally,  his  long  and 
uniform  exercise  of  it,  without  ob- 
jection, or  dissent,  from  any  one  in- 
terested, will  be  sufficient,  when  his 
acts   are  within   the  scope   of  the 
powers  of  the  body  represented,     ib 


.  Money  being  in  the  hands  of  the 
defendant,  as  a  banker,  belonging 
to  a  corporation,  the  officers  of  the 
corporation,  in  pursuance  of  author- 
ity given  them  by  a  resolution  of 
the  board  of  directors,  transferred 
and  assigned  to  the  plaintiff's  all 
claims  and  demands  which  the  com- 
pany might  have,  for  such  money, 
and  authorized  them  to  collect  the 
same  for  their  own  benefit  and  use. 
Held  that  this  was  a  valid  transfer 
of  all  the  rights  of  the  corporation 
in  respect  to  the  money  in  deposit. 
Carroll  v.  Cone,  220 

,  Held,  also,  that  it  was  no  objection 
to  the  validity  of  such  assignment 
that  it  was  dated  and  executed  by 
one  of  the  officers  signing  it,  in  an- 
ticipation of  the  resolution  author- 
izing it ;  it  not  being  executed  by 
the  other  officer,  or  delivered,  until 
after  the  passage  of  the  resolution,  ib 

,  Where  the  board  of  directors  of  a 
rail  road  corporation,  by  resolution, 
directed  that  a  claim  held  by  the 
corporation  should  be  transferred  to 
certain  persons  specified,  and  that 
the  "proper  officers"  should  exe- 
cute the  requisite  assignment ;  it  was 
held  that  it  was  to  be  presumed,  in 
the  absence  of  proof  to  the  contra- 
ry— at  least  in  favor  of  third  persons 
dealing  with  the  company — that  the 
president  and  secretary  were  the 
proper  officers  for  that  purpose,  ib 

See  ASSIGNMENT,  1. 

BILLS  OF  EXCHANGE,  1. 


COUNTER-CLAIM. 

See  DIVORCE. 

HtJBBAND  AND  WlFE,  1. 


COVENANT. 
See  AGREEMENT,  7. 

D 

DAMAGES. 

1.  Where,  in  an  action  to  recover  mon- 
ey due  for  work  done  upon  a  build- 
ing contract,  the  defense  is  that  the 
building  was  to  be  completed  by  a 
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specified  time,  and  that  it  was  not 
completed  within  the  time,  if  it  ap- 
pears that  the  defendant  had  the 
building  erected  for  his  own  use, 
and  that  he  was  kept  out  of  its  use 
by  the  plaintiff's  failure  to  perform, 
on  his  part,  the  law  will  presume 
that  he  was  damnified,  and  will  give 
him,  by  way  of  compensation,  what 
such  use  was  worth,  for  the  time  he 
was  deprived  of  it.  Wagner  v.  Cork- 
Mi,  176 

2.  So  if  he  shows  that  he  was  deprived 
of  the  privilege  of  renting  the  build- 
ing by  the  plaintiff's  default.         ib 

3.  But  if  it  be  proved  that  the  defend- 
ant did  not  contemplate  using  the 
building  himself,  or  in  his  own  busi- 
ness, but  that  he  caused   it  to  be 
built  for  the  purpose  of  renting  it 
to  others ;   and  that  he  did  not  in 
fact  lose  any  opportunity  of  renting 
it,  by  reason  of  the  plaintiff's  delay, 
he  cannot  recoup  against  the  plain- 
tiff's claim,  the  rents  and  profits  of 
the  building  from  the  time  when  it 
should  have  been,  to  the  time  when 
it  was,  completed.  ib 

4.  Rule  of  damages,  in  an  action  by  a 
principal   against    his  brokers  for 
unlawfully  selling  stocks  deposited 
with  them  as  collateral  security  for 
advances,  &c.     Watts  v.  Garcia,  656 


DEBTOR  AND  CREDITOR. 
1.  Generally. 

1.  A  creditor  will  not  be  allowed  to 
suffer  a  deed  to  stand  as  conclusive 
evidence  of  the  grantee's  ownership 
of  the  land,  and  seize  by  attachment 
or  execution  the  fruits  of  it,  pro- 
duced by  the  industry  of  such  gran- 
tee, as  the  personal  property  of  the 
grantor,  and  contest  the  validity  of 
tjie  conveyance  of  the  land,  in  an 
action  brought  against  him  for  such 
taking.     Garbutt  v.  Smith,  22 

2.  It  is  the  right  of  one  holding  choses 
in  action  as  collateral  security,  to 
enforce  payment  of  them  and  thus 
satisfy  the  principal  debt;    unless 
prohibited  from  so  doing  by  the  con- 
tract under  which  he  obtained  such 
collaterals.     Nelson  v.  Edwards,  280 

2.  Assignments  for  tht  benfjit  of  crfditors. 

8.  An  assignment,  in  trust  for  the  ben- 
efit of  creditors,  of  "all  the  goods, 


chattels,"  &c.,  "and  property  of  ev- 
ery name  and  nature  whatsoever" 
of  the  assignor,  stated  to  be  "more 
particularly  enumerated  and  de- 
scribed iu  a  schedule"  annexed  to 
the  assignment,  marked  A,  operates 
to  transfer  to  the  assignee  property 
not  mentioned  in  the  schedule.  Tur- 
ner v.  Jay  cox,  104 

4.  A  provision,  in  an  assignment  exe- 
cuted by  partners,  for  the  payment 
of  the  private  and  individual  debts 
of  the  assignors,  out  of  the  residue 
of  the  net  proceeds  of  the  assigned 
property,  remaining  after  the  pay- 
ment of  all  the  debts  of  the  partner- 
ship, furnishes   no  evidence  of  an 
intention  to  hinder,  delay  or  defraud 
creditors.  tb 

5.  It  seems,  the  legal  intendments  are 
all  in  favor  of  the  validity  i>f  assign- 
ments in  trust  for  the  benefit  of 
creditors,  the  same  as  in  respect  to 
other  instruments.  t'A 

6.  Where  partners  assign  their  joint 
property  only,  the  assignment  only 
showing  on  its  face,  that  the  part- 
nership is  insolvent,  not  that  either 
of   the  parties  is   so  individually, 
there  is  no  presumption  of  law  that 
either  of  the  partners  was  individu- 
ally insolvent,  or  that  their  interests 
in  the  partnership  property,  or  the 
amount  of  their  private  debts,  were 
unequal.  ib- 

7.  Voluntary    transfers    of   personal 
property,  wherever  in  point  of  fact 
the  siti4g  of  the  property  itself  may 
be,  are  controlled  and  regulated  by 
the  law  of  the  owner's  domicil,  and 
if  valid  there,  to  transfer  a  title, 
are  valid  every  where  else.     Acker- 
man  v.  Cross,  465 

8.  A  voluntary  assignment  of  prop- 
erty, by  a  debtor,  for  the  benefit  of 
his  creditors,  stands  in  this  respect 
upon  the  same  footing,  and  the  as- 
signees are  entitled   to  assert  the 
same  rights  as  purchasers  in  any 
other  form  from  the  original  own- 
er, i* 

9.  Accordingly  held  that   an  assign- 
ment executed  in  Canada,  where  all 
the  parties  resided  at  the  time  of 
its  execution,  and  which  was  valid 
and   effectual   by  the   law  of  that 
country,  operated  to  convey  prop- 
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erty  in  the  state  of  New  York,  as 
against  a  valid  attachment  of  a 
creditor  of  the  assignors  and  a  citi- 
zen of  this  state,  although  the  as- 
sigumeiit  was  not  acknowledged, 
filed  or  recorded  here,  nor  in  other 
respects  in  conformity  with  the  act 
of  April  13,  1860.  ib 


DEED. 

1.  Where  the  owner  of  a  tract  of  land 
lying  in   a  city,  caused  the  same 
to  be  plotted  out  and  subdivided 
into  lots,  and  a  map  thereof  to  be 
made,  and  filed  and  recorded  in  the 
county  clerk's  office,  on  which  was 
an  open  space,  bounded  on  three 
sides  by  said  lots,  and  on  one  side 
opening  into  a  public  street  or  high- 
way, such   open   space   being  laid 
down  and  designated  on  said  map 
as   "park;"  and  the  owner  subse- 
quently sold  and  conveyed  to  differ- 
ent persons  all   the  lots   abutting 
said  open  space,  describing  them  by 
their  numbers  and  by  reference  to 
said  map ;  Held  that  the  owner,  when 
he  laid  out  and  plotted  his  tract  of 
land,  intended  the  open  space  to  be 
a  park,  and  not  a  mere  street  or  pas- 
sage way  leading  by  and  to  the  adjoin- 
ing lots ;  and  that  the  conveyances 
of  those  lots,  executed  by  him,  in 
which  the  lots  were  bounded  on  said 
"park,"  did  not  carry  the  grantees 
to  the  centre  of  the  open  space  or 
park,  but  only  to  the  exterior  lines 
thereof.     Perrin  v.  New  York  Central 
Rail  Road  Co.,  65 

2.  On  the  1st  of  April,  1863,  C.  and 
wife  executed  a  mortgage  to   the 
plaintiff,   payable  in   three    years, 
with  interest.     On  the  21st  of  April, 
1857,   C.   and   wife    conveyed    the 
mortgaged  premises  to  J.  F.,  by  a 
•deed    which   was  never    recorded. 
Subsequently   L.    &   B.   recovered 
judgments  against  J.  F.  which  be- 
came liens  on  the  premises.     On  the 
30th  of  August.  1858,  C.  and  W.  F., 
with  the  intent  of  cheating  and  de- 
frauding L.  &  B.,  made  an  arrange- 
ment by  which  C.  executed  a  deed 
of    the   same   premises   to   W.    F., 
which  was  at  once   recorded,  and 
W.  F.  entered  into  possession.     On 
the  21st  of  November,  1859.  C.  and 
W.  F.,  for  the  purpose  of  deceiv- 
ing  and    defrauding   the   plaintiff, 
represented  to  her  that  C.  had  con- 


veyed the  land  to  W.  F.  by  deed, 
and  that  the  latter  had  the  full  title 
thereto,  free  from  all  incumbrances 
except  the  plaintiff's  mortsase.  a 
prior  mortgage  to  G.,  and  two  judg- 
ments  in  favor  of  C.  and  W.  F.  They 
finally  induced  her  to  take  a  deed 
of  the  land  from  W.  F.,  and  dis- 
charge her  mortgage  thereon,  and 
to  give  a  mortgage  to  C.  for  $245.58, 
and  her  promissory  notes  to  W.  F. 
for  $154,  the  balance  of  the  consid- 
eration ;  the  plaintiff  being  ignorant 
of  the  deed  to  J.  F.  and  relying 
upon  the  statements  of  C.  and  W.  F. 
In  February,  1860,  the  land  was  sold 
by  the  sheriff,  upon  an  execution 
issued  on  the  judgment  in  favor  of 

B.  B.  became  the  purchaser,  and  a 
certificate  of  sale  was  delivered  and 
recorded.     In  an  action  to  have  the 
mortgage-discharge  executed  by  the 
plaintiff  declared  null  and  void,  and 
the  bond  and  mortgage  given  to  her 
by  C.  and  wife  reinstated,  and  the 
mortgage   foreclosed;    to  have  the 
deed  from  W.  F.  to  the  plaintiff  and 
the  bond  and  mortgage  from  her  to 

C.  adjudged  null  and  void;  and  for 
judgment  against  C.  and  W.  F.  for 
$154   and   interest;    Held  that   the 
plaintiff  having  taken  her  deed  from 
W.  F.  in  good  faith,  and  in  ignorance 
of  the  prior  unrecorded  deed  from 
C.  and  wife  to  J.  F.,  she  was  pro- 
tected against  it  by  the  recording 
acts;   that   the  deed  to  J.  F.  was 
void,  as  to  the  plaintiff,  and  could 
not    operate   as    even   a   color    or 
shadow  of  title  in  any  one,  as  against 
her ;    and    that    consequently   the 
plaintiff  had  not  been  damnified,  in 
any   sense  that  a  court  of  equity 
could  recognize.  Johnson  v.  Crane,  78 

3.  That  no  prejudice  could  result  to 
her  by  reason  of  the  existence  of 
the  prior  unrecorded  deed ;  she  hav- 
ing a  clear  record  title  under  the 
same  grantor,  and  being  in  posses- 
sion of  the  premises.  ib 

4.  In   New  York,  where   the  rule  in 
Sliettey's  ease  is  abolished,  if  land  be 
granted  to  A.  for  life,  and  after  his 
death  to  his  heirs  and  their  assigns 
forever,  the  persons  who,  at  the  ter- 
mination of  the  life  estate,  are  the 
heirs  of  A.  take  as  purchasers,  and 
not  by  descent.     Moore  v.  Littel,  488 

5.  The  remainder  so  limited  is  con- 
tingent, and  the  heirs  apparent  of 
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the  tenant  for  life  have  a  future 
contingent  estate,  which,  uuder  the 
provisions  of  the  revised  statutes 
making  "  future  estates  descendible, 
devisable,  and  alienable,  in  the  same 
manner  as  estates  in  possession," 
will  pass  by  their  grant  of  the  land, 
in  fee.  ib 

6.  The  child  of  an  heir  apparent  whose 
mother  dies  before  her  ancestor, 
will  not,  in  such  case,  be  estopped 
by  covenants  of  warranty  in  his 
mother's  deed.  ib 

See  AGREEMENT,  7. 

DEBTOR  AND  CREDITOR,  1. 
EVIDENCE,  2,  3. 


DEMURRER. 

See  PARTIES,  3. 

DESERTER. 

See  HABEAS  CORPUS. 

DIVORCE. 

In  an  action  by  a  husband  against  his 
wife,  for  a  divorce  on  the  ground 
of  adultery,  the  defendant  cannot 
set  up,  by  way  of  counter-claim,  the 
adultery  of  the  plaintiff,  so  as  to 
entitle  her  to  a  judgment  of  divorce 
against  him  if  the  charge  is  proved. 
JOHNSON,  J.  dissented.  B.  F.  H.  v. 
S.  H.,  9 


E 


EJECTMENT. 

Under  the  practice  as  sanctioned  by 
the  code,  the  defendant  in  an  action 
to  recover  the  possession  of  lands, 
may  rely  upon  any  equitable  defense 
he  may  have.  If  he  holds  under  an 
agreement  to  purchase,  he  may  set 
up  in  his  defense  the  same  facts 
which,  in  a  court  of  equity,  would 
entitle  him  to  a  conveyance  of  the 
land.  Traphagen  v.  Traphagen,  637 


ELECTION. 
See  LEASE,  1. 


EMINENT  DOMAIN. 


1.  The  law  of  eminent  domain  extends 
to  lands  needed  for  the  public  USP. 
and  no  further.     Private  property 
may  be  taken  by  the  state  and  the 
title  of  the  owners  divested  for  this 
purpose  and  no  other.    Per  BROWN . 
J.     Bennett  v.  Boyle,  551 

2.  Within   this   limitation  the  power 
of  the  legislature  is  indisputable, 
but  further  than  this  it  cannot  go. 
The  use  to  which  it  is  to  be  appro- 
priated must  be  a  public  use.     Per 
BROWN,  J.  ib 

ESTOPPEL. 

Sec  DEED,  6. 

MORTGAGE,  1. 

EVIDENCE. 
1.  Generally. 

1.  In  actions  involving  questions  of 
fraud,  the  intent  is  always  a  mate- 
rial inquiry ;  and  for  the  purpose 
of  establishing  that,  other  acts  of  a 
similar   character,  done  about  the 
same  time,  may  always  be  shown. 
Amsden  v.  Manchester,  158 

2.  Hence,  in  an  action  to  set  aside  a 
conveyance   made   by  a   debtor  in 
fraud    of    his    creditors,    evidence 
showing   what    other   property   lie 
had,  at  or  before  the  time,  and  the 
value  thereof,  and  that  he  had  con- 
veyed the  same  to  different  grantees, 
without  consideration,  and  with  in- 
tent to  defraud  his  creditors,  is  ad- 
missible, on  two  grounds:   1st.  To 
show  the  situation  of  the  debtor,  in 
respect  to  his  property,  at  the  time 
of  the  transaction  alleged  in  the 
complaint    to   be    fraudulent,   and 
what  has  been  done  with  the  prop- 
erty he  previously  had ;  and  2d.  For 
the    purpose    of    establishing    the 
fraudulent  intent  charged  in    the 
complaint.  ib 

3.  A  deed,  expressing  a  money  con- 
sideration, and  acknowledging  the 
payment  thereof,  is  prima  facie  evi- 
dence that  such  was  the  true  con- 
sideration, and  that  it  has  been  paid. 
But  a  judgment   creditor  has  the 
right  to  rebut  this  presumption,  and 
to  show  that  the  sum  specified  in 
the  deed  was   never  paid,  by  the 
grantee.  ii 
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4.  For   this  purpose  it  is  proper  to 
show  that  the  grantee  was  a  mar- 
ried woman,  and  had  no  separate 
property  or  estate,  before  the  exe- 
cution of  the  deed ;   and  that  her 
husband  was  notoriously  poor,  and 
destitute  of  the  means  of  paying 
the  consideration   specified   in  the 
conveyance.  ib 

5.  Those  facts  may  be  shown  by  the 
reputation  of  the  parties,  in  respect 
to  pecuniary  means,  in  the  town  or 
neighborhood  where   they  resided, 
on  the  question  of  the  bona  fides  or 
malajides  of  the  transaction.  ib 

6.  Mode  of  proving  a  judgment  or 
decree  of  the  privy  council  in  Eng- 
land, made  on  appeal  from  a  de- 
cision of  the  executive  council  or 
court  of  appeal  in  Canada.     Jarvis 
v.  Sou-all,  449 

7.  Where  a  judgment  is  imperfectly 
proved,  on  the  trial  at  the  circuit, 
the  party  may  produce,  on  the  ar- 
gument of   an  appeal,   and  leave 
with  the  court,  a  record  of  the  judg- 
ment,   properly    authenticated    to 
make  it  competent  evidence.          ib 

8.  Questions  referring  to  the  appear- 
ance of  a  promissory  note,  at  the 
trial,  as,  whether  the  body  of  the 
instrument  and  the  signature  were 
•written  with  the  same  ink ;  whether 
there  appears  to  be  an  erasure  on 
the  note ;  whether  the  erasure  was 
made  before  or  after  the  body  of 
the  note  was  written ;  and  whether 
either  of  the  edges  of  the  note  were 
cut  edges,  or  the  ordinary  foolscap 
edges;   are  proper,   as   calling  for 
facts  (and  not  opinions)  which  are 
apparent  and   obvious,  and   which 
the  party  has  a  right  to  prove,  if 
material.     Dubois  \.  Baker,  556 

2.  Experts. 

9.  As  respects  the  existence  of  a  writ- 
ing upon  an  erasure,  and  whether 
it  was  made  before  or  after  the  body 
of  the  note  was  written,  if  that  rests 
in   opinion,   it  is  a  question   upon 
which   a  witness    who    is   a  bank 
cashier  is  qualified  to  speak  as  an 
expert.     Dubois  v.  Baiter,  556 

3.  Comparison  of  lands. 

10.  Where   notes   and   receipts   of  a 
party,  conceded  to  be  genuine,  are 
already  in  evidence,  for  other  pur- 


poses of  the  cause,  a  witness  who 
is  an  expert  may  state  in  what  re- 
spect the  character  of  the  hand- 
writing of  another  note  (whose 
genuineness  is  questioned)  differs 
from  such  notes  and  receipts.  Du- 
bois v.  Baker,  666 

4.  Parol,  when  admissible. 

11.  There  is  a  class  of  cases  in  which 
it  has  been  held  that  an  instrument 
which   is   apparently   the  personal 
obligation  of  the  one  by  whom  it 
is  signed  may,  by  parol,  be  shown 
to  be  the  obligation  of  another,  for 
whom  the  person  signing  was  acting 
as  agent.     But  the  rule  applies,  it 
seems,  exclusively  to  cases  in  which 
it  appears  in  the  body  of  the  instru- 
ment, or  from  the  signature  of  the 
person  by  whom  it  is  executed,  that 
he  was  acting  for  another,  and  in- 
tended to  bind  such  other,  and  not 
himself   personally.     Auburn    City 
Bank  v.  Leonard,  119 

12.  In  such  cases,  where  the  party  to 
whom  the  obligation  is  given  under- 
stands the  character  in  which  the 
party  giving  it  is  acting,  parol  evi- 
dence may,  it  seems,  be  given  to 
show  that  the  maker,  or  obligor,  was 
acting  in  the  matter  as  agent  mere- 
ly, ib 

13.  But  where  there  is  nothing  of  that 
kind  either  in  the  body  of  the  instru- 
ment, or  attached  to  the  signature, 
to  indicate  that  it  was  intended  to 
be  any  thing  other  than  a  personal 
obligation,  such   evidence  is  inad- 
missible, ib 

14.  Parol   evidence  should  never  be 
allowed,   to  create    an    ambiguity 
where    none    exists.      Per    JOHN- 
SON, J.  ib 

15.  Where  parol  proof  of  representa- 
tions made  at  the  time  of  executing 
a  lease  is  offered,  not  for  the  pur- 
pose of  showing  that  the  lease  was 
intended  to  pass  something  which 
by  its  terms  was  not  passed,  but  to 
show  what  the  terms  of  the  lease 
would  have  passed,  if  the  represent- 
ations had  been  made  true,  it  is  not 
liable  to  the  objection  that  a  written 
instrument  cannot  be  contradicted 
&c.   by   parol   evidence.     Sharp  v. 
Mayor  $c.  of  New  York,  266 

16.  So  held  where  a  lease  of  a  ferry 
slip  demised  to  the  lessee  the  slip 
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"  or  so  much  thereof  as  belongs  to  | 
the  parties  of  the  first  part,?!  and 
the  representations  sought  to  be 
proved  were*  that  the  lessors  owned 
the  whole  slip,  with  a  trifling  ex- 
ception . 

5.  Onus  probandi.  See  AGREEMENT,  26. 
HUSBAND  AND  WIFE,  4.  SUR- 
ROGATE, 1. 

See  CHATTEL  MORTGAGE,  12. 
NEGLIGENCE,  2,  3. 
TRESPASS. 


EXECUTION. 
See  BANKS  AND  BANKERS,  2,  3. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

See  VENDOR  AND  PURCHASER,  5. 


F 


FALSE  REPRESENTATIONS. 

See  EVIDENCE,  15,  16. 
FRAUD. 
MUNICIPAL  CORPORATIONS,  3  to  7. 


FRAUD. 

1.  If  a  party  makes  representations, 
in  such  manner  as  to  import  a  knowl- 
edge in  him  of  facts,  when  in  truth 
he  has  no  knowledge  of  the  facts, 
and  the  representations  arc  made 
with  the  intent  that  another  shall 
rely  on  them,  and  the  latter  does 
rely  on  them,  and  the  representa- 
tions turn  out  to  be  false,  it  is  as 
much  a  fraud  as  if  the  party  mak- 
ing them  knew  them  tb  be  untrue. 
Sharp  v.  Mayor  $c.  of  New  York,  256 

2.  Where  the  complaint,  in  an  action 
to  recover  damages  for  false  repre- 
sentations, sets  forth  the  representa- 
tions that  were  made,  stating  them 
as  representations  of  fact  made  by  | 
the  defendants  of  their  own  knowl-  | 
edge,  and  not  as  expressions  of  opin-  j 
ion  or  belief;  that  those  representa-  ! 
tions  were  false ;  that  the  plaintiff  I 
relied  on  them,  and  that  he  suffered 
damage  thereby,  this  is  sufficient  to 
entitle  the  plaintiff  to  recover,  upon 


proof  of  those  fact*,  unless  tV  de- 
fendants can  justify  their  representa- 
tions ;  although  the  complaint  does 
not  in  terms  allege  any  fraudulent, 
willful  or  intentional  misrepresenta- 
tion. Upon  those  facts  the  law  ad- 
judges fraud.  \b 

See  AGREEMENT,  14,  15. 
EVIDENCE,  1. 


FRAUDS,  STATUTE  OF. 
See  AGREEMENT,  2,  3. 


GRANTOR  AND  GRANTEE. 
See  DEBTOR  ASD  CREDITOR,  1. 


HABEAS  CORPUS. 

1.  Judges  of  the  state  courts  have  no 
power  to  issue  a  writ  of  half  as  corpus, 
or  to  continue  proceedings  under  it 
when  issued,  in  cases  of  commitment 
or  detainer  under  the  authority  of 
the  United  States.     Matter  of  Hop- 
son,  34 

2.  Thus,  where  the  return  to  a  writ  of 
habeas  corpus  alleged  that  the  defend- 
ant had  been  duly  appointed  provost 
marshal  for  the  21st  district  of  New 
York,  under  the  act  of  congress  of 
March  3,  18fi3;  that  the  person  al- 
leged to  be  illegally  detained  was 
arrested  as  a  deserter  from  the  army, 
by  him.  as  marshal,  and  was  held  in 
accordance  with  the  act,  to  be  de- 
livered to  the  nearest  military  com- 
mand or  post ;  and  that  he  was  thus 
held  "  under  the  authority  of  the 
United  States;"   Held  that  the  re- 
turn was  sufficient  in  law,  and  that 
the  defendant   was   not  bound   to 
bring  the  body  of  the  prisoner  be- 
fore the  justice ;  on  the  ground  that 
a  state  court  or  judge  had  no  juris- 
diction to  inquire  into  the  fact  al- 
lese<l  in  said  return,  that  the  pris- 
oner was  a  deserter.     The  writ  of 
habeas  corpus  was   accordingly   dis- 
charged, and   the  prisoner  was  di- 
rected to  remain  in  the  custody  of 
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the  provost  marshal,  to  be  dealt 
with  according  to  law. 

3.  In  such  a  case  the  prisoner  is  not 
without  remedy.  He  may  apply  to 
a  judge  of  the  United  States  courts, 
for  a  writ  of  habeas  corpus,  to  ascer- 
tain whether  he  is  detained  by  an 
illegal  or  colorable  authority,  by  an 
officer  claiming  to  act  under  the 
laws  of  the  United  States.  And  the 
judges  of  those  courts  have  unques- 
tionable jurisdiction  to  entertain  the 
question,  and  ample  power  to  afford 
adequate  relief,  if  a  proper  case  is 
shown.  ib 


HIGHWAYS. 

1.  An  overseer  of  highways  has  no 
right,  without  authority  from   the 
commissioners,  to  expend  any  part 
of  the  commutation  money  received 
from  moneyed  or   stock  corpora- 
tions ;  the  control  over  such  moneys 
being  given  to  the  commissioners. 
Fowler  v.  Westervelt,  374 

2.  The  money  may  be  paid,  in  the  first 
instance,  to  one  of  the  commission- 
ers.    If  it  is  paid  to  an  overseer,  he 
receives  it  for  them,  and  it  is  his 
duty  to  pay  it  over  to  them.     If  he 
fails  to  do  so  they  are  entitled  to 
sue  for  it,  after  demand  made.       ib 


HUSBAND  AND  WIFE. 

1.  The  defendant,  being  indebted  to  H. 
his  mother,  gave  her  his  promissory 
note  for  the  amount,  payable  to  the 
plaintiff,  and  the  same  was  by  the  di- 
rection of  H.  given  to  the  plaintiff  as  a 
gift  to  her,  and  as  her  separate  prop- 
erty ;  she  being  at  the  time  a  mar- 
ried woman.     Held,  that  the  plain- 
tiff could  maintain  an  action  upon 
the  note,  in  her  own  name,  alone ; 
and  that  in   such  action   counter- 
claims against  her  husband   could 
not  be  allowed.     Paine  v.  Hunt,    75 

2.  Where  one  has  been  expressly  for- 
bidden by  a  husband  to  give  credit 
to  his  wife,  in  order  to  render  the 
husband  liable  for  subsequent  sup- 
plies, it  is  incumbent  on  the  parties 
so  forbidden  to  show  affirmatively 
that  the  husband  did  not  supply  his 
wife  with  necessaries  suitable  to  her 
condition  in  life.     BOCKES,  J.  dis- 
sented.    Keller  v.  Philips,  390 


3.  The  authority  of  a  wife  to  make  her 
husband  liable  for  necessaries  for  her, 
proceeds  not  from    her  power  t« 
make  contracts  to  bind   him,  but 
from  &  license  from  him,  to  be  presum- 
ed from  the  fact  of  cohabitation,     it 

4.  But  if  the  husband  has  solemnly 
declared  his  dissent  to  the  giving  of 
credit  to  his  wife,  there  is  no  longer 
room  for  presumption,  and  any  one 
who  afterwards  trusts  her,  with  no- 
tice of  such  dissent,  trusts  her  at  his 
peril,  and  takes  upon  himself  the 
risk  and  onus  of  proving  the  hus- 
band's  failure   to   supply  his  wife 
with  suitable  necessaries.  ib 


INDEMNITY. 

1.  As  a  general  rule,  a  party,  in  order 
to  recover  upon  a  bond  or  agreement 
to  indemnify  and  save  harmless, 
must  prove  actual  damage.  The 
money  must  be  paid,  and  it  must  be 
made  to  appear  that  some  injury  has 
accrued,  to  the  plaintiff.  Wright  v. 
35 


2.  A  distinction  is  recognized,  how- 
ever, between  an  affirmative  cove- 
nant for  a  specific  thing,  and  one  of 
mere  indemnity  against  damage  by 
reason  of  the  non-performance  of 
the  thing  specified.  ib 

3.  Where,  upon  the  dissolution  of  two 
copartnerships,  the  defendant  exe- 
cuted an  agreement  to   indemnify 
and  keep  L.  (one  of  the  partners) 
' '  harmless  from  and  against  all  debts 
due  and  owing  from  the  late  firms," 
and  "to  pay  all  debts  due  from  either 
of  said  firms  ;"  Held  that  under  the* 
first  clause  of  the  agreement,  the  cov- 
enantor was  not  liable  until  some- 
thing had  been  paid  by  L. ;  but  that 
the  last  clause  contained  an  absolute 
and  positive  covenant  to  pay  the 
debts,  upon  which,  on  the  covenant- 
or's failure  to  pay,  the  covenantee 
might  recover  the  full  amount  of  his 
liability,  although  he  had  not  been 
actually  damnified.  ib 

4.  Held,  also,  that  in  the  absence  of  any 
specification  of  the  time  within  which 
the  debts  were  to  be  paid,  in  the 
agreement,  the  law  required  pay- 
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ment  to  bo  made  immediately ;  or 
at  least  as  soon  as  the  debts  were 
due.  ib 

6.  Held,furtlu;r,  that  a  judgment  re- 
covered against  L.  for  one  of  the 
partnership  debts  covered  by  the 
indemnity  was  conclusive  upon  the 
covenantor,  as  to  the  amount  of  the 
damages  and  costs  therein  ;  he  hav- 
ing had  notice  of  that  suit,  and  hav- 
ing assumed  to  defend  it.  ib 

6.  But  that  the  covenantor  was  not 
liable,  in  an  action  by  L.  upon  his 
covenant,  for  the  costs  of  supple- 
mentary proceedings  in  the  former 
action.     PECKHAM,  J.  dissented,    ib 

7.  The    condition    of   an    indemnity 
bond,  given  by  the  defendants  to  A. 
and  M.  to  secure  them  for  becoming 
sureties  for  8.  and  S.  on  appeal  from 
the  executive  council  or  court  of 
appeal,  in  Canada,  to  the  queen  in 
privy  council,  was  that  the  obligors 
would  pay  to  A.  and  M.  the  "  taxa- 
ble costs"  which  they  might  incur 
and  become  bound  to  pay  by  reason  of 
having  executed  the  appeal  bond ; 
with  a  proviso  that  S.  and  S.  should 
allow  and  permit  the  defendants  to 
"  control  and  compromise  "  said  suit 
when  they  should  deem  it  advisable 
to  do  so.     In  an  action  upon  the 
bond  of  indemnity ;  Heidi.  That  the 
plaintiff  was  not  required  to  aver 
that  the  defendants  were  allowed  to 
control  the  suit;  that  the  proviso 
was  not  a  condition  precedent,  but 
a  proviso  or  defeasance,  which  it 
devolved  upon  the  defendants  to  set 
up  by  answer  and  maintain  by  proof, 
to  avoid  their  liability.     2.  That  the 
bond  of  A.   and   M.   having  been 
given  at  the  request  of  the  defend- 
ants, as   was  expressly  recited  in 
their  own  bond,  they  could  not  be 
heard  to  object  either  that  it  was 
not  valid  by  the  law  of  Canada,  or 
to  insist  that   the  plaintiff  should 
prove  its  validity;   they  being  es- 
topped from  questioning  it.    3.  That 
no  proof  that  A.  and  M.  had  paid 
any  part  of  the  costs  incurred  on 
the  appeal  was  necessary.     That  the 
obligation  of  the  bond  of  indemnity 
attached  upon  the  obligors'  incur- 
ring or  "becoming  bound,"  to  pay 
the  costs ;  and  they  became  bound 
upon  tho  affirmance  of  the  judgment 
appealed  from,  and  the  judsment 
for  costs  therein  rendered,  and  still 


more  was  their  liability  fixed  when  a 
judgment  for  such  costs  had  been  ob- 
tained against  them.  4.  That  by  the 
"  control "  of  the  suit,  mentioned  in 
the  proviso  of  the  indemnity  bond, 
a  control  for  the  purpose  of  effect- 
ing a  compromise,  only,  was  intended ; 
and  that  a  request  of  the  defend- 
ants, made  to  8.  and  8.  to  discon- 
tinue the  suit,  was  not  an  attempt 
to  control  and  compromise  it.  within 
the  n;eauing  of  such  proviso;  nor 
was  the  omission  of  S.  and  S.  to 
comply  with  such  request  a  denial 
of  the  control  provided  for  in  the 
bond.  6.  That  the  appellate  tri- 
bunal having  affirmed  the  judgment, 
and  awarded  the  costs  of  the  ap- 
peal, to  the  respondents,  and  insert- 
ed the  sum  total  in  the  final  order, 
the  sum  thus  inserted  was  to  be 
assumed  to  be  the  taxable  costs  of 
the  appeal,  within  the  meaning  of 
the  condition  for  the  payment  of  the 
"taxable  costs;"  and  if  taxation 
was  necessary,  the  record  was  con- 
clusive of  the  amount,  and  could 
not  be  impeached  or  questioned. 
6.  That  the  defendants  having  been 
informed  of  the  result  of  the  appeal 
to  the  queen  in  privy  council,  and 
requested  to  pay  their  bond,  no 
other  demand  of  such  costs  was 
necessary  before  suit  brought  upon 
the  bond  of  indemnity.  MULLIN,  J. 
dissented.  Jarvis  v.  Sewall,  449 

See  PARTIES,  1,  2. 


INSURANCE. 

1.  Where  it  appeared  in  an  action  upon 
a  policy  of  insurance  that  the  insur- 
ance company  had  been  in  the  habit 
of  furnishing  their  agent  with  blank 
policies  and  renewal  receipts,  signed 
by  their  president  and  secretary,  to 
be  filled   up   by  such  agent  when 
issued ;  and  that  the  particular  re- 
ceipt used  in  this  instance,  when  so 
furnished  to  the  agent,  contained  a 
statement  that  it  was  not  valid  un- 
less countersigned   by   him ;    Held 
that  the  company  could  not  ques- 
tion the  general  authority  of  the 
agent  to  renew  policies.     Carroll  \. 
The  Charter  Oak  Int.  Co.,  292 

2.  An  assignment  of  the  assured's  in- 
terest in  the  policy,  executed  after 
a  loss  has  occurred,  carries,  not  the 
policy,  but  the  daim  or  debt  which 
the  assignor  has  against  the  insurers, 
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for  the  loss  ;  and  is  not  a  breach  of 
a  condition  in  the  policy  which  pro- 
vides that  the  interest  of  the  assured 
in  the  pnlwj  is  not  assignable  unless 
by  consent,  &c.  ib 

3  A  condition,  annexed  to  a  policy, 
which  provides  that  policies  shall 
not  be  assigned  "  either  before  or 
after  a  loss,"  by  its  terms  relates  to 
transfers  of  policies  on\y.  and  contains 
no  words  which  require  or  justify  a 
construction  applying  it  to  transfers 
of  claims  for  loss.  ib 

4.  Held,  in  an  action  on  a  policy  of 
insurance,  that  the  judge  was  cor- 
rect in  charging  the  jury  that  if 
notice  of  other  insurances  was  given 
to  the  agent  of  the  insurers,  either 
at  the  time  of  taking  a  renewal  re- 
ceipt, or  the  payment  of  the  renewal 
premium,  the  plaintiff  was  entitled 
to  recover;  and  in  refusing  to 
charge  that  if  the  jury  should  find 
that  the  notice,  if  any,  was  given 
after  the  renewal  receipt  was  issued, 
although  before  the  payment  of  the 
premium  note,  still  the  policy  was 
void.  ib 

d.  A  general  agent  for  effecting  insur- 
ances on  behalf  of  a  company  has 
full  power  to  insure,  to  renew,  and 
to  receive  notices  of  other  insur- 
ances ;  and  his  giving  a  renewal  re- 
ceipt, and  subsequent  acceptance 
of  the  premium,  with  notice  of  a 
breach  in  respect  to  other  insur- 
ances, is  as  effectual  a  waiver  of 
the  breach  as  if  the  premium  had 
been  paid,  and  he  had  accepted  it 
with  notice,  at  the  time  when  the 
renewal  receipt  was  issued.  ib 


INSURANCE  COMPANIES. 

1.  A  certificate  of  persons  appointed 
by  the  comptroller,  under  the  gen- 
eral insurance  act  of  1853,  to  exam- 
ine into  the  affairs  of  a  company 
about  to  be  organized,  stating  that 
the  company  has  its  capital  in  cash 
and  bonds  and  mortgages,  "as  ap- 
pears to  our  satisfaction  by  the  evi- 
dence of  the  fact  produced  to  us," 
is  insufficient.     Matter  of  the  World's 
Safe  Insurance  Company,  499 

2.  The   commissioners  must   certify 
that  the  bonds  and  mortgages  pos- 
sessed by  the  company  as  capital 


are  such  as  are  required  by  the 
eighth  section  of  the  act.  ib 

3.  The  statute  vests  in  the  supreme 
court  very  full  authority  as  to  in- 
surance companies ;    and  it  is  the 
plain  duty  of  the  court  to  see  that 
the  law  intended  for  the  protection 
of  the  public,  is  substantially  com- 
plied with.      PwPECKHAM,  J.          ib 

4.  If  the  funds  of  a  company  substan- 
tially equal  the  amount  of  the  cap- 
ital, either  in  cash  or  in  the  kind  of 
securities  pointed  out  in  the  eighth 
section  of  the  statute,  it  should  be 
allowed  to  continue  its  business,  so 
far  as  respects  the  question  of  the 
sufficiency  of  its  funds.      If  they 
substantially  fall  short,  the  compa- 
ny should  be  dissolved.     This  is  not 
a  question  of  discretion.  ib 

5.  Public  policy  demands   that    the 
provisions   of  the   statute   for   the 
safety  of  the  assured,  prohibiting  a 
company  from  doing  business  until 
it  is   certified  that  the  capital  has 
been  paid  in,  either  in  money  or  in 
such  stocks  and  bonds  and  mortga- 
ges as  are  required  by  the  eighth 
section,   should    be   enforced  with 
sternness   and   rigor.      Per   PECK- 
HAM,  J.  ib 

6.  If  mortgages  constitute  a  part  of 
the  capital,  they  must  satisfy,  in  sub- 
stance, the  demands  of  the  law,  and 
be  first  liens  on  lands  worth  at  least 
fifty  per  cent  more  than  the  amount 
mentioned  therein,  irrespective  of 
farm  buildings.  ib 

7.  It  is  enough,  however,  to  prevent 
-the  dissolution  of  a  company,  within 

the  spirit  of  the  act,  if  the  assets  are 
sufficient  at  the  time  of  the  hearing 
before  the  referee,  though  insuffi- 
cient at  th»>  time  when  the  applica- 
tion for  a  dissolution  was  present- 
ed, ib 

8.  Where   the   assets   of  a   company 
which    should    have  a   capital    of 
$100,000  in  money,  or  in  bonds  and 
mortgages  upon  real  estate  worth 
$150,000,  consisted  only  of  mortga- 
ges on  lands  worth  in  the  aggregate 
§125,000,  a  portion  being  wild  lands; 
and  it  had  never  been  certified  by 
the  commissioners  appointed  by  the 
comptroller  that  its  capital  had  been 
paid  in;  and  the  company  had  no 
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substantial  bonafide  directory,  as  re- 
quired by  law,  but  its  business  was 
conducted  in  a  loose,  irresponsible 
and  unsatisfactory  manner:  its  se- 
curities being  withdrawn,  and  chang- 
ed, at  the  pleasure  of  those  who  as- 
signed them;  and  the  names  of  its 
stockholders  were  not  known  ;  I  hid 
that  the  company  should  be  dissi.lv- 
ed,  because  of  the  insufficiency  of 
its  assets,  and  because  the  interests 
of  the  public  so  required.  QOULD, 
J.  dissented.  ib 

See  ASSIGNMENT. 

LIMITATIONS,  STATUTE  OF. 


INTEREST. 
See  AGREEMENT,  26. 


JUDGMENT. 

1.  A  judgment  of  dismissal,  on  a  trial 
in  a  former  suit  between  the  same 
parties,  where  the  merits  were  in- 
quired into,  may  be  set  up  as  a  bar 
to  a  second  action ;  especially  if  the 
action  be  one  that  formerly  would 
have  been   brought  in  a   court  of 
equity.     Bostwick  v.  Abbott,          331 

2.  After  a  judge,  at  the  circuit,  has 
heard  the  plaintiff's  testimony,  and 
decided  the  case  on  the  merits,  dis- 
missing  the  complaint,  he  cannot 
destroy  the  effect  of  that  decision 
by  amending  the  judgment  so  as  to 
give  the  plaintiff  leave  to  bring  an- 
other action.  ib 

•«.  On  the  21st  of  December,  1833,  C. 
executed  to  J.  a  bond  and  mortgage 
for  $1200.  On  the  23d  of  April. 
1841,  L.  became  the  assignee  of  the 
mortgage.  On  the  5th  of  Septem- 
ber, 1851,  C.  commenced  ah  action 
against  L.  to  cancel  and  satisfy  the 
mortgage,  on  the  ground  of  its  being 
paid.  L.  denied  payment,  and  al- 
leged a  large  sum  to  be  due.  The 
cause  was  referred  to  three  referees, 
who  found  the  mortgage  was  not 
paid,  but  that  there  was  due  thereon 
$2754.88,  and  that  the  complaint  in 
that  suit  should  be  dismissed.  It 
was  dismissed  accordingly.  The 


mortgage  having  been  assigned  to 
the  plaintiff,  he,  in  1853,  com- 
menced this  suit,  to  foreclose  the 
same.  The  defendant  set  up  the 
defense  of  payment.  H>ld  that  the 
judgment  in  the  former  suit  only 
adjudged  that  something  was  due ; 
not  the  amount  actually  due;  and 
that  it  was  not  conclusive  as  to  the 
amount  to  be  adjudged  due  upou 
tin-  mortgage,  in  the  present  suit. 
Campbell  v.  Contains,  609 

See  EviDE5CB.  6,  7. 
INDEMNITY. 
JUSTICES'  COURTS,  1,  2,  3. 


JURISDICTION. 

The  president  of  the  United  States 
whether  in  his  civil  capacity,  or  as 
commander  in  chief  of  the  army 
and  navy,  has  no  power,  during  a 
rebellion  or  insurrection,  to  arrest 
or  imprison,  or  authorize  another 
to  arrest  or  imprison,  any  person 
not  subject  to  military  law,  without 
any  order,  writ,  precept  or  process 
of  some  court  of  competent  juris- 
diction. And  any  claim  to  such 
power  is  so  destitute  of  color  that 
it  cannot  constitute  a  case  arising 
under  the  constitution  of  the  United 
States ;  so  as  to  give  original  juris- 
diction to  the  federal  courts.  Jones 
v.  Seward,  563 

See  HABEAS  CORPUS. 
PRESIDENT  op  THE  UNITED  STATES. 


JUSTICES'  COURTS. 

1.  The  omission  to  annex  an  affidavit 
to  a  confession  of  judgment,  in  a 
justice's  court,  as  required  by  the 
statute,  renders  the  judgment  void 
as  to  creditors,  only.     It  is  valid  and 
binding  upon  the  defendant,  notwith- 
standing  such   omission.     Stone  v. 
Williams,  322 

2.  A  justice  of  the  peace  has  the  same 
authority  to  receive  a  confession  of 
judgment  at  the  defendant's  house, 
in  the  town  of  the  justice's  resi- 
dence, as  he  has  to  receive  it  at  his 
own  house.  ib 

3.  And  if  the  defendant  appears  be- 
fore the  justice  at  the  former  place 
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and  Mgns  the  confession  in  his  pres- 
ence, the  presence  or  absence  of  the 
justice's  docket,  at  that  time  and 
place,  will  not  affect  the  jurisdiction 
of  the  justice.  ib 

4.  An  action  upon  a  promise  to  dis- 
continue a  suit,  is  to  be  deemed  an 
action  on  contract,  of  which  a  jus- 
tice has  jurisdiction ;  notwithstand- 
ing an  averment  in  the  complaint 
that  the  defendant  falsely  and  fraud- 
ulently promised  the  plaintiff  that 
he  would  discontinue  the  action. 
Farrington  v.  EuUard,  512 

6.  Previous  to  the  amendment  of  sec- 
tion 53  of  the  code,  in  1862,  justices 
of  the  peace  had  not  jurisdiction  of 
actions  on  the  case  for  fraud  in  ob- 
taining a  judgment.  ib 


LEASE. 

1.  A  lease  of  a  saw  mill  contained  a 
stipulation  that  the  lessor,  in  case 
of  a  sale  of  the  property,  might  at 
any  time  terminate   the   lease,  by 
notice ;  and  that  the  lessee  should 
have  two  months'  notice  to   "  saw 
out,"  and  then,  if  any  logs  remained 
over,  he  should  either  have  the  priv- 
ilege to  continue  in  possession  (at 
the  lessor's  option)  at  the  same  rate 
of  rent,  till  the  logs   "on   hand" 
were  sawed,  or  should  be  allowed 
the  extra  cost  of  teaming  said  logs 
to  another  mill  and  of  getting  them 
sawed  there.     Held  that  the  lessor 
having  subsequently  sold  the  mill, 
and  demanded   possession  thereof, 
he  thereby  determined  his  election, 
under  the  agreement,  to  pay  for  re- 
moving the  logs  left  over,  and  get- 
ting them  sawed  at  another  mill. 
Crouch  v.  Parker,  94 

2.  Held,  also,  that  the  stipulation  must 
be  held  to  include  all  logs  which  the 
lessee  had  procured  for  the  pur- 
pose of  manufacturing  at  that  mill, 
whether  they  were  lying  in  the  mill 
yard,  or  in  the  basin  where  logs  for 
that  purpose  were  usually  kept,  or 
were  in  course  of  transportation  to 
said  yard  or  basin ;  provided  they 
had  been  procured  before  the  giving 
of  the  notice,  in  the  usual  course 
of  business  of  the  lessee,  and  be- 


longed to  him,  and  were  in  the  mill 
yard  or  the  basin,  at  the  expiration 
of  the  two  months.  ti 

3.  And  that  the  lessee  was  entitled  to 
recover  of  the  lessor  the  expense  of 
removing  the  logs  so  left  over,  and 
of  sawing  them  elsewhere,  without 
waiting  until  such  expense  had  been 
actually  incurred  by  him.  ib 

4.  Held,  further,  that  the  lessee  might 
maintain  his  action,  and  recover  the 
entire  difference  between  the   cost 
of  manufacturing  the  logs  on  the 
demised  premises,  and   of  getting 
them  removed  and  sawed  elsewhere ; 
even  though  he  had  taken  another 
person  into  partnership  in  the  busi- 
ness and  the  logs  had  become  part- 
nership property,  before  making  a 
new  contract  for  their  manufacture, 
and  such  new  contract  was  made  in 
the   name   of   the  partnership ;   it 
not  appearing  that  the  claim  of  the 
lessee  for  damages  had  been   as- 
signed, ib 

See  EVIDENCE,  15,  16. 


LEX  DOMICILII. 
See  DEBTOR  AND  CREDITOR,  7,  8,  9. 

LIMITATIONS,  STATUTE  OF. 

1.  Upon  a  premium  note  given  to  a 
mutual  insurance  company,  payable 
"  in  such  portions  and  at  such  time 
or  times  as  the  directors  may  agree- 
ably to  their  charter  and  by-laws 
require,"  the  liability  of  the  maker 
is  not  absolute,  but  conditional,  de- 
pending upon  the  necessities  of  the 
company  and  the  demand  of  its  of- 
ficers.    Howland  v.  Cuykendall,      320 

2.  The  cause  of  action  upon  such  a 
note  is  not  perfect  until  an  assess- 
ment has  been  made  upon  it,  and 
notice  .thereof  given  to  the  maker ; 
and  an  action  thereon  will  not  bo 
barred  by  the  statute  of  limitations, 
until  six  years  from  that  time.      ib 


M 

MANDAMUS. 

The  duty  of  the  supervisors  of  New 
York,  under  the  acts  of  1861,  1862 
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and  1863,  to  proceed  with  the  con- 
struction of  the  new  county  court 
house  being  clear,  and  they  having 
passed  a  resolution  for  the  payment 
of  the  laborers  employed  thereon, 
and  a  warrant  for  the  amount  al- 
lowed having  been  drawn  by  the  I 
comptroller,  which  the  mayor  re- 
fused to  countersign ;  Held  that  it 
was  a  proper  case  for  a  peremptory 
mandamus,  against  the  mayor.  The 
People  ex  rd.  Tucker  v.  Opd'yke,  806 

MAP. 
See  DEED,  1. 

METROPOLITAN  POLICE. 

1.  The  relator  was  charged  with  neg- 
lect of  duty  as  a  member  of  the 
Metropolitan  Police,  by  reason  of 
being  absent  from  duty  from  October 
26,  1861,  to  January  8,  1868.     On 
this  charge  he  was  convicted,  on  a 
trial  before   the   Board  of  Police. 
As  the  rules  stood  at  the  time  of 
such  conviction,  there   could   only 
be  a  conviction  for  absence  from 
duty  without  leave.     Held  that  the 
effect  of  the  conviction  was  that  the 
relator  was  convicted  simply  of  be- 
ing absent  from  duty,  for  the  period 
mentioned ;  and  that  the  conviction 
was  for  a  matter  which,  at  the  time, 
constituted  no  offense.     The  People 
ex  rel.  Cook  v.  Board  of  Police,       626 

2.  And  that,  although,  so  far  as  the 
proof   was    concerned,   it  perhaps 
would  be  incumbent  on  the  accused, 
after  absence  from  duty  had  been 
shown,  to  prove  that  he  had  leave, 
it  was  absolutely  necessary  that  the 
record    should    show  a  conviction 
for  some  offense  punishable  by  the 
board  convicting  him.  ib 

3.  Held,  also,  that  conceding  that,  by 
the  law  as  it  stood  prior  to  its  amend- 
ment, absence  with  or  without  leave 
constituted  an  offense   to   which  a 
penalty  was  attached,  yet  that  such 
law  having  been  amended  so  that 
absence  with  leave  constituted  no 
offense,  no  conviction  could  be  had, 
after  such  amendment,  for  an  ab- 
sence with  leave.  ib 

4.  It  is  wholly  inconsistent  to  find  an 
officer  guilty  of  neglect  of  duty  for 
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absence  during  the  time  he  was  un- 
lawfully dismissed  from  service.  He 
is  not  guilty  of  any  offense  for  be- 
ing absent  at  snch  a  time.  Per 
LEONARD,  J.  ii 


MORTGAGE. 

1.  In  June,  1863,  D.  and  wife  executed 
a  mortgage  to  B.  to  secure  the  pay- 
ment of  $7500.     In  1869  a  judgment 
was  recovered  against  D.  upon  the 
bond   collateral   to  this  mortgage, 
and  an  execution  issued  thereon  waa 
returned  unsatisfied.    In  December, 
1853,   D.  and  wife   conveyed    the 
mortgaged  premises  to  S.  &  C.  for 
$41.000,  by  a  full   covenant  deed, 
the  purchase  money  being  paid  or 
secured    br  mortgages    upon    the 
premises.     One  of    the  mortgages 
was  for  |7500,  which  was  deposited 
with  a  third  person,  for  this  pur- 
pose, viz :  that  if  D.  should  fail  to 
procure  the  original  mortgage  to  B. 
to    be    set    aside,    the    depositary 
should  dispose  of  the  mortgage  so 
deposited  with  him,  to  pay  off  the 
original  mortgage,  and  should  de- 
liver the  proceeds  to  S.  &  C.   for 
that  purpose ;  and  if  D.  should  suc- 
ceed in  setting  aside  the  mortgage 
to  B.  then  the  depositary  should  de- 
liver the  mortgage  in  his  hands  to 
D.  to^  be  disposed  of  as  he  should 
see  fit.     In  an  action  subsequently 
brought  by  B.,  to  foreclose  the  origi- 
nal mortgage  given  by  D.  and  wife, 
D.  set  up  the  defense  of  usury,  but 
failed  to  establish  the  defense.     The 
mortgage  deposited  was  then,  with 
the  consent  of  S.,  delivered  to  D. 
who  assigned  the  same,  and  the  as- 
signee brought  a  suit  to  foreclose 
it.     In  an  action  brought  by  B. 
against  S.   &  C.  to  foreclose  the 
original  mortgage  given  by  D.  and 
wife,  it  was  held  that  the  defendants, 
by   their   purchase  and  grant,  ac- 
quired all  the  estate  and  title  of 
their  grantor,  with  the  right  to  de- 
fend their  title  against  the  plaintiff's 
mortgage ;  and  that  they  were  not 
estopped,  by  the  circumstances  above 
mentioned,   from  proving   utttry  in 
such  mortgage.     MOKOAN,  J.  dis- 
sented.    Berdan  v.  Sedywtck,        859 

2.  A  subsequent  mortgagee,  who  takes 
his  mortgage  expressly  subject  to  a 
prior  mortgage,  which  is  liable  to  be 
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defeated  by  the  mortgagor,  as  in- 
valid, as  contravening  a  public  stat- 
ute, cannot  avoid  it  for  his  own  ben- 
efit and  thus  acquire  a  bettor  lien 
than  he  contracted  for.  ALLEN,  J. 
dissented.  Hardin  v.  Hyde,  435 

See  JUDGMENT,  3. 


MUNICIPAL  CORPORATIONS. 

1.  A  committee  of  a  common  council, 
to  whom  is  referred  the  petition  of 
an  applicant  for  a  lease  of  a  slip  and 
ferry  privileges,  has  power  to  bind 
the  corporation  by  its  representa- 
tions in  respect  to  the  title  of  the 
corporation  to  the  slip  ;   where  the 
representations  are  such  as  touch 
the  very  matter  with  which  the  com- 
mittee is  charged.     CLKKKE,  J.  dis- 
sented.    Sharp  v.  Mayor  $c.  of  New 
York,  256 

2.  The  general  principle  that  a  corpo- 
ration may  delegate  to  agents  the 
performance  of  any  act  which  it  can 
itself  perform,  is  well   established. 
Per  BARNARD,  J.  ib 

3.  There  is  no  principle  of  the  common 
law  by  which  the  incidents  attaching 
to   the   appointment   of  an  agent, 
when  that  appointment  is  made  by 
a   corporation,  are    more    restrict- 
ed than  when  the  appointment  is 
made  by  an  individual.      Per  BAR- 
NARD, J.  ib 

4.  A  principal  is  liable  for  the  false 
representations  of  his  agent,  made 
in  and  about  the  matter  for  which 
he  was  appointed  agent,  not  on  the 
ground  of  express  authority  given 
to  the  agent  to  make  the  statement, 
but  on  the  ground  that  as  to  the 
particular    matter    for   which    the 
agent  is  appointed  he  stands  in  the 
place  of  the  principal,  and  whatever 
he  does  or  says  in  and  about  that 
matter  is  the  act  and  declaration  of 
the  principal,  for  which  the  principal 
is  just  as  liable  as  if  he  had  person- 
ally done  the  act,  or  made  the  de- 
claration, ib 

6.  The  power  of  the  agent  to  render 
the  principal  liable  for  representa- 


tions flows  from  his  mere  appoint- 
ment to  do  the  act  or  transact  the 
business  in  and  about  which  the 
representations  are  made.  ib 

6.  Where  a  corporation  has  power  to 
do  some  act,  and  as  incident  to  that 
act  to  render  itself  liable  for  repre- 
sentations made  in  and  about  the 
doing  of  that  act,  it  can  appoint  an 
agent  to  do  the  act,  and  from  the 
mere  fact  of  such  appointment  the 
same  powers  will  flow  to  the  agent 
as  if  he  had  been  appointed  by  an 
individual ;  provided  only  that  the 
powers  so  flowing  could  have  been 
exercised  by  the  corporation  itself,  ib 

7.  Thus,  where  a  municipal  corpora- 
tion had  power  to  negotiate  a  lease 
of  a  slip,  and  in  the  course  of  such 
negotiation  to  render  itself  liable  for 
any  misrepresentation  made  in  rela- 
tion thereto ;  Held  that  it  had  also 
power  to  appoint  an  agent  to  con- 
duct the  negotiation,  and  from  such 
appointment   there   flowed    to   the 
agent  the  power  to  render  the  cor- 
poration liable   for  any  misrepre- 
sentation.   CLERKE,  J.  dissented,  tb 

8.  After  the  granting  of  a  lease  of  a 
slip,    by   the   corporation   of    New 
York,  to  S..  the  lessee  informed  the 
officers  of  the  corporation  that  his 
possession  of  the  property,  which 
had  been  represented  to  him  to  be- 
long to  the  city,  had  been  obstruct- 
ed. The  common  council  then  passed 
a  resolution  directing  the  property 
to  be  surveyed.     It  was  surveyed, 
and  the  surveyor  made  a  map  rep- 
resenting  the   property   to   belong 
precisely  in  accordance  with    the 
representations  made  to  S.     There- 
upon another  resolution  was  passed, 
directing  the  corporation  counsel  to 
put  and  keep  the  lessee  in  the  pos- 
session and  enjoyment  of  the  prop- 
erty as  laid  down  on  the  map.     Held 
that  the  reasonable  presumption  and 
fair  intendment  was  that  the  com- 
mon council,  when  it  passed  these 
resolutions,  knew  of  the  representa- 
tions that  had  been  made,  and  passed 
the  resolutions  in  view  of  them  ;  and 
that  this  was  a  ratification  of  the  act 
of  the  committee  in  making  such 
representations ;   and   the  common 
council,  in  eflect,  again  represented 
that    the    corporation    owned    the 
property.  it 
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NEGLIGENCE. 

1.  The  defendants  were  engaged,  un- 
der a  contract  with  the  state  au- 
thorities, in  removing  a  sunken  boat 
from  the  channel  of  the  canal,-  by 
means  of  a  steam  dredging  machine, 
in  the  vicinity  of  the  plaintiff's  farm 
buildings ;  using  wood  for  fuel,  with- 
out any  spark-catcher  or  screen  up- 
on their  smoke-stack.     A  high  wind 
blowing  the  sparks  and  cinders  to 
and  over  the  farm  buildings,  the  de- 
fendants were  notified  by  the  plain- 
tiff's agent  or  servant  of  the  danger 
to  said  buildings ;  notwithstanding 
which,  the  defendants  continued  to 
use  their  dredge,  keeping  up  the  fire 
thereon  without  putting  on  a  spark- 
catcher,  or  using  any  extra  precau- 
tion  to   prevent   injury   from   fire. 
The  buildings  of  the  plaintiff  being 
consumed  by  fire  communicated  to 
a  pile  of  straw,  by  sparks  ;  Held  that 
the  defendants  were  guilty  of  care- 
lessness and  negligence,  and  were 
liable  for  the  damages  occasioned 
by  the  fire.     TenU  v.  Barton,       137 

2.  Held,  also,  that  a  question  put  to  a 
witness,  as  to  whether  he  considered 
it  dangerous  to  use  a  steam-dredge 
without  a  spark-catcher,  was  prop- 
erly overruled  ;  it  not  being  a  ques- 
tion of  science  or  skill,  and  not  fall- 
ing   within    the    rule    relating    to 
evidence  by  experts.  ib 

8.  And  that  a  question,  to  a  witness, 
whether  he  had  ever  known  any 
accident  to  happen  from  sparks  from 
a  dredge  at  the  same  distance  from 
the  dredge,  was  also  properly  over- 
ruled, ib 

4.  The  plaintiff,  while  driving  his  horse 
drawing  a  loaded  wagon,  upon  a 
public  highway,  himself  being  on 
foot  at  the  time,  in  the  highway, 
met  the  two-horse  wagon  of  the  de- 
fendant, loaded  with  ice.  The  de- 
fendant had  thrown  his  reins  upon 
the  ice,  and  was  walking  behind  his 
wagon  ;  the  ice  being  so  high  that 
he  could  not  see  ahead,  and  his 
horses  going  without  any  guidance. 
As  the  wagons  approached  each  oth- 
er, the  plaintiff  turned  his  horse  to 
the  right,  as  far  as  he  could  go,  out  of 


the  road.  He  then  stopped  his  horse 
and  stepped  between  the  wheels  of 
his  wagon,  getting  as  close  to  the 
wagon  as  possible.  The  defendant's 
team  not  turning  out,  at  all,  the 
whiffletree  of  his  wagon  caught  in  the 
plaintiff's  overcoat,  and  the  plain- 
tiff was  thrown  upon  the  ground, 
and  dragged  along,  receiving  serious 
injuries.  In  an  action  for  damages 
it  was  held:  1.  That  it  was  a  proper 
case  to  submit  to  the  jury  the  ques- 
tion whether  the  plaintiff  was  guilty 
of  negligence.  But  that  negligence 
on  the  part  of  the  plaintiff  was  not 
sufficiently  established  to  authori/e 
the  judge  to  charge  that  there  was 
such  negligence  on  his  part,  contrib- 
uting to  the  injury.  2.  That  there 
was  no  error  in  the  refusal  of  the 
judge  to  charge  that  the  undisputed 
fact  that  at  the  time  of  the  injury 
the  plaintiff  was  standing  in  the 
open  road,  on  the  exposed  side  of  the 
his  wagon,  within  reach  of  the  whii- 
fletree  of  the  defendant's  wagon,  ?.« 
it  was  passing  without  a  driver,  es- 
tablished negligence  on  the  part  of 
the  plaintiff.  3.  That  the  testimony 
being  conflicting  as  to  the  degree  of 
blame  attaching  to  the  plaintiff,  the 
burden  of  proof  was  upon  him  to 
satisfy  the  jury  that  he  was  free 
from  any  negligence  contributing  to 
the  injury  ;  and  that  the  judge  erred 
in  declining  so  to  charge.  Well\t.y 
v.  Judge,  193 

5.  In  cases  involving  mutual  negli- 
gence, the  question  whether  inde- 
pendent evidence  is  required  of  the 
plaintiff,  to  establish  that  he  was 
not  guilty  of  negligence,  must  de- 
pend, greatly,  upon  the  circumstan- 
ces of  each  particular  case.     While 
in  some   cases   the   plaintiff   must 
prove,  affirmatively,  that  he  did  not 
contribute  to  the  injury,  in  others 
the  transaction  itself,  as  presented 
by  the  evidence,  establishes  that  he 
did  not.    Per  MILLER,  J.  ib 

6.  Where  a  party,   having   obtained 
permission  from  a  municipal  corpo- 
ration to  lay  gas  pipes  in  a  street, 
makes  a  contract  with  another  per- 
son to  do  the  work,  he  is  liable  for 
the  negligence  of  the  servants  of 
the  latter,  in  consequence  of  which 
an  injury  is  sustained  by  an  individ- 
ual.    McCain  us  v.    The  "Citizens'  Gat 
Light  Co.,  380 
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7.  It  is  the  duty  of  such  party  to  re- 
store the  street  to  a  condition  of 
safety  to  passengers  over  it ;  and  he 
cannot  avoid  the  consequences  of  a 
failure  to  do  so,  by  showing  that  he 
contracted  with  others  to  perform 
his  duty  for  him.  ib 

Set  RAIL  ROAD  COMPANIES. 

• 

NEW  YORK,  (CITY  OF.) 

See  MANDAMUS. 

METROPOLITAN  POLICE. 


NOTARY  PUBLIC. 

SM  PROMISSORY  NOTES,  3,  4,  5. 


PARTIES. 

1.  Where  property,  debts  and  demands 
are   transferred    and    assigned   by 
partners  to  their  creditor  to  hold  as 
security  for  his  debt  and  as  his  in- 
demnity  against    an   indorsement, 
the  title  to  the  property  &c.  vests 
in  the  creditor,  with  the  right  of 
possession   and   absolute  dominion 
over  it,  subject  only  to  the  right  of 
the  assignors  to  redeem.     Harris  v. 
Schultz,  315 

2.  And  if  the  creditor  intrusts  such; 
property,  debts  and  demands  with 
the  partners,  to  sell  and  collect  the 
same,  as  his  agents  and  factors,  and 
pay  over  the  proceeds  to  him,  they; 
do  not  become  liable,  upon  a  sale 
of  the  property  by  them,  as  tort- 
feasors,  as   upon   an  unauthorized 
disposal  thereof,  so  as  to  authorize 
an  action  of  trover  against  any  of 
them  alone.     Their  liability  rests  '• 
upon   contract,   and    not   on   tort, 
and  is  necessarily  joint  and  not  sev- 
eral. ib 

8.  Hence  an  action  for  the  refusal  of 
the  debtors  to  account  for  and  pay 
over  the  proceeds  of  property  sold 
by  them  must  be  br6ught  against 
both  ;  and  if  brought  against  onp. 
only,  the  objection  of  the  non-joind- 
er of  the  other  is  properly  taken  by 
demurrer.  ib 

See  ATTORNEY,  1. 

VENDOR  AND  PURCHASER,  5,  6. 
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PARTNERSHIP. 


The  defendants  agreed  to  enter  in- 
to copartnership  with  each  other 
as  produce  commission  merchants, 
the  business  to  commence  as  soon 
as  one  of  the  number  should  re- 
ceive and  pay  in  $6000.  The  money 
was  not  paid  in,  but  nevertheless  an 
office  was 'taken  by  the  parties,  upon 
which  a  sign  was  placed,'  containing 
the  name  of  the  firm,  and  bill-heads 
were  printed,  and  a  set  of  books 
opened  in  the  firm  name,  without 
any  objection  on  the  part  of  either 
of  the  partners,  or  any  attempt  to 
repel  the  idea  of  a  partnership. 
One  of  the  partners,  in  the  name  of 
the  firm,  made  an  agreement  with 
H.  by  which  the  latter  was  employ- 
ed as  a  traveling  agent  of  the  firm, 
his  compensation  being  a  part  of 
the  profits  on  the  business  he  should 
obtain ;  and  the  firm  agreed  to  ac- 
cept and  pay  H.'s  draft  upon  them, 
in  favor  of  the  plaintiff,  for  the 
amount  H.  owned,  to  the  plaintiiF. 
Held  1.  That  the  defendants  had,  by 
their  acts  and  language,  held  them- 
selves out  and  represented  them- 
selves to  H.  as  partners ;  and  that 
as  to  the  business  with  him  they 
acted  as  partners,  and  he  believed 
them  to  be  and  dealt  with  them  as 
such.  2.  That  the  agreement  with 
H.  though  made  by  one  of  the  part- 
ners without  the  knowledge  of  the 
others,  being  within  the  legitimate 
scope  of  the  business  of  the  firm, 
was  as  binding  upon  the  firm  as  it 
would  have  been  had  all  assented 
to  it.  Burns  v.  Rowland,  368 

See  PARTIES. 


PLEADING. 

See  COMPLAINT. 
PARTIES,  2.  3. 


POSSESSION. 

See  VENDOR  AND  PURCHASER,  3, 4, 5,11. 

. 


PRACTICE. 

,  It  is  erroneous  to  vacate  an  order 
of  arrest,  merely  because  the  copy 
affidavit  served  contains  no  signa- 
tures of  the  affiant  or  of  the  officer 
before  whom  the  affidavit  was  sworn 
to.  Barker  v.  Cook,  254 
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2.  If  no  copy,  or  paper  purporting  to 
be  a  copy,  of  the  affidavit  is  served 
by  the  sheriff,  on  arresting  the  de- 
fendants, the  omission  is  an  irregu- 
larity  only,  and  will  riot  entitle  the 
defendant  to  his  discharge.  ib 

8.  The  provision  of  the  code  requiring 
the  sheriff  to  deliver  a  copy  of  the 
order  and  affidavit  to  the  defend- 
ant, on  arresting  him,  is  merely 
directory.  ib 

4.  If  an  order  to  show  cause  why  an 
order  of  arrest  should  not  be  va- 
cated, on  the  ground  of  irregularity, 
does  not  point  out  the  irregularity, 
the  order  cannot  be  vacated  for  that 
reason.  ib 

6.  A  default  for  want  of  an  answer 
will  be  set  aside,  on  sufficient  ex- 
cuse being  shown,  ami  the  defendant 
allowed  to  put  in  an  answer,  al- 
though the  defense  sought  to  be  set 
up  is  that  the  note  sued  on  was  given 
for  money  won  at  play.  Bank  of 
Kinder  hook  \.  Oi/ord,  659 


PRESIDENT  OF  THE  UNITED 
STATES. 

See  JURISDICTION. 


PRINCIPAL  AND  AGENT. 

1.  Acquiescence  by  a  principal,  in  the 
wrongful    acts    of    his    agent,    to 
amount  to  a  ratification,  must  have 
been  continued  for  some  length  of 
time,  and  the  principal  must  have 
been  cognizant  of  his  rights.     Brass 
v.  Worth,  648 

2.  In  order  to  mak.e  the  ratification 
of  an  unauthorized  act  of  an  agent 
binding,  it  must  be  made  with  a  full 
knowledge  of  the  facts  affecting  the 
rights  of  the  principal.  ib 

See  VENDOR  AND  PURCHASER,  1,  2. 


PRINCIPAL  AND  SURETY. 
See  PROMISSORY  NOTES,  1. 

PROMISSORY  NOTES. 

1.  Where  a  note,  payable  with  inter- 
est, generally,  and  executed  by  a 


surety,  was,  after  the  execution 
thereof,  by  agreement  between  the 
principal  and  the  payee,  but  with- 
out the  knowledge  or  assent  of  the 
surety,  altered  by  an  addition 
thereto,  making  the  interest  paya- 
ble gtmi-annu'tlly ;  Held,  that  this 
was  a  material  alteration,  which 
rendered  the  instrument  void,  as 
against  the  surety.  Dewey  v.  Reed,  16 

2.  The   maker  of  a  promissory  note 
has  the  whole  of  the  last  day  ul 
grace  in  which  to  pay  it.     And  if  it 
he  payable  at  a  bank,   an   action 
comiiii-ii'-cil  ;i«aiiist  the  maker  <•:• 
the  last  day  of  grace,  though  it  be 
after  banking  hours  at  such  bank, 
will  be  prematurely  brought,  and 
the  plaintilf  should  be   nonsuited. 
SmitA  v.  Aylesworth,  104 

3.  The  official  seal  of  a  notary  public, 
upon  his  certificate  of  the  present- 
ment and  non-payment  .of  a  prom- 
issory  note,    and  of    protest    and 
notice,  verifies  the  whole  official  re- 
cital of  facts,  whether  in  one  part 
or  more,  if  all  are  on  the  face  of 
the   same    paper    thus    impressed. 
And  it  makes  no  difference  whether 
the  impression  of  the  seal  is  at  the 
top  of  the  recital  or  recitals,  or  at 
the  bottom,  or  in  the  middle.     01- 
eott  v.  Tioga  Rail  Road  Co.,  179 

4.  So  held  where  the  presentment,  the 
non-payment,  and  the  protest  were 
stated  in  one  certificate,  and  the 
service  of  notice  on  the  indorsers  in 
another ;  both  certificates  being  on 
the  same  page,  and  both  signed  by 
the  notary,  with  his  name  and  title 
of  office;  but  there  was   only  one 
seal  or  impression,  on  the  page,  and 

1     that  was  at  the  end  of  the  first  cer- 
tificate.     .  ib 

5.  The  statute  evidently  contemplates 
that  all  the  facts  will  be  stated  by 
the  notary  in  a  single  paper  or  cer- 
tificate.    Per  JOHNSON,  J.  ib 

6.  B.  being  sued  by  the  executors  of 
A.  upon  promissory  notes  given  in 
May  and  June,  1861,  to  the  testator, 
set  up  by  way  of  counter-claim  or 
set-off,  a  note  for  $5000  made  by 
A.,  dated  November  19,  I860,  paya- 
ble one  day  after  his  death ;  which 
note  B.  alleged  was  given  in  settle- 
ment of  his   claim   against   A.  for 
money  lent,  m-moy  had  and  recei<- 
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ed,  goods  sold  and  delivered,  and 
for  work,  labor,  services,  counsel, 
advice,  &c.  A.  died  in  January, 
1862,  at  the  age  of  eighty  years. 
His  eyesight  had  been  impaired  and 
gradually  decaying  for  some  years ; 
and  for  more  than  a  year  before  the 
note  was  made  he  was  entirely 
blind.  B.  resided  in  the  neighbor- 
hood, and  occasionally  sold  farm 
produce  for  A.,  paid  his  taxes,  col- 
lected money  and  conducted  law- 
suits before  justices,  &c.  Beyond 
these  inconsiderable  services  B.  of- 
fered but  little  proof  in  respect  to 
the  consideration  of  the  note,  and 
produced  no  book  containing  entries 
of  the  items  which  made  up  the 
$5000 ;  nor  did  he  show  how  much 
was  due  for  money,  how  much  for 
property,  and  how  much  for  ser- 
vices. On  the  othor  hand  the  plain- 
tiffs produced  receipts  from  B.  to 
A.  in  full  for  services  and  demands, 
dated  subsequent  to  the  giving  of 
the  $5000  note.  Held  that  the  proof 
showed  an  absence  of  any  consider- 
ation for  the  latter  note ;  and  that 
the  judge  would  have  been  justified 
in  directing  a  verdict  for  the  plain- 
tiffs upon  that  ground.  Dubois  v. 
Baker,  656 

See  LIMITATIONS,  STATUTE  OF. 


BAIL  ROAD  COMPANIES. 

1.  The  fact  that  no  one,  without  some 
previous  knowledge,  can  be  expect- 
ed to   provide   against  the  contin- 
gency of  a  car,  with  the  railway 
upon  which  it  stands,  coming  upon 
him  by  a  side  movement,  imposes 
upon  a  rail  road  company  greater 
care  and  circumspection  in  moving 
their  cars  from  one  track  to  another 
in   that   unusual  manner,    than   is 
ordinarily  imposed  upon  such  com- 
panies.    Gordon  v.  Grand  Street  and 
Newtown  Sail  Road  Go.,  546 

2.  That  fact,  also,  in  the  absence  of 
all  proof  of  knowledge  by  a  person 
injured  of  the  structure  for  shifting 
cars  from  one  track  to  another  by  a 
side  movement,  and  the  danger  re- 
sulting   to   passengers    therefrom, 
will  exonerate  him  from  the  charge 


of  having  contributed  to  the  acci- 
dent by  his  own  carelessness.        ib 

3.  Neither  an  entry  into  the  cars,  upon 
a  rail  road,  nor  the  payment  of  the 
fare,  is  essential  to  create  the  rela- 
tion of  carrier  and  passenger.  Be- 
ing within  the  waiting-room,  waiting 
to  take  the  cars,  is  as  effectual  to 
make  one  a  passenger  as  if  he  were 
with  the  body  of  a  car.  ti 


Subscription  to  stock  by  towns. 
Towns. 


Set 


RECEIVER. 
See  SUPPLEMENTARY  PROCEEDINGS. 

RECOUPMENT. 
See  DAMAGES,  3. 

s 

SALE  OF  GOODS. 
Sec  AGREEMENT,  2,  3. 

SCHOOLS. 
Ste  AGREEMENT. 

SET-OFF. 
See  ASSIGNMENT,  2. 

SPECIFIC  PERFORMANCE. 
See  VENDOR  AND  PURCHASER,  7. 

STATE  COURTS. 
See  HABEAS  COBPUS. 

STATUTES. 

I.  The  act  of  the  legislature,  "  in  re- 
lation to  the  city  hall  in  the  city  of 
New  York,"  passed  April  17,  1858, 
never  took  effect,  and  aside  from 
the  resolution  of  the  board  of  super- 
visors, passed  in  November,  1861, 
requesting  the  commissioners  of  the 


new  city  hall,  appointed  under  that 
act,  to  take  charge  of  the  construc- 
tion of  the  new  county  court  house, 
such  commissioners  never  had  any 
authority  in  respect  to  the  construc- 
tion of  that  building.  The  People  ex 
rel.  Tucker  v.  Opdyke,  306 

2.  The  acts  of  1861, 1862  and  1863  re- 
late to  another  and  different  edifice, 
to  belong  to  the  county  of  New 
York,  and  to  be  under  the  direction 
of  the  board  of  supervisors,  when 
completed.  ib 

See  CONSTITUTIONAL  LAW. 
SURROGATE,  1,  2,  6. 
TAXES  AND  TAXATION. 


STREETS. 

1.  Where  a    statute    authorizes    the 
land  of  individuals  to  be  taken,  for 
the  purpose  of  widening  an  avenue 
in  a  city,  the  powers  and  jurisdic- 
tion of  the  commissioners  are  lim- 
ited and  restrained  to  the  lines  of 
the  avenue  as   enlarged.      Beyond 
and  outside  of  those  lines  they  can 
exert  no  power  or  authority  what- 
ever.    Bennett  v.  Boyle,  651 

2.  It  is  the  sole  office  of  the  commis- 
sioners to  estimate   and  ascertain 
the  valne  of  the  lands  taken,  and 
the  improvements  thereon,  with  the 
damages   to   be   sustained   by   the 
owners  by  reason  thereof.  ib 

3.  Buildings  of  a  permanent  character 
are  part  and  parcel  of  the  freehold, 
and  pass  from  the  owner  to  another, 
or  to  the  public,  in  all  ordinary 
transfers,  either  voluntary  or  coer- 
cive, as  the  land  itself  passes,  and  as 
a  part  thereof.  ib 

4.  When  land  is  taken   for  the  uses 
of  a  street  or  avenue,  such  build- 
ings and  parts  of  buildings  ;\ 
within   the   lines   of  the  proposed 
improvement  pass,  by  force  of  the 
statute  and  the  proceedings  taken 
under  it,  to  the  public  authorities, 
with  the  land  taken  ;  the  owners  be- 
ing thereby  divested  of  their  title, 
which  is   resumed   by  the   public; 
while  the  residue  of  such  buildings, 
or  parts  thereof  beyond  and  out- 
side  of  such  lines   remain   to   the 
owners,  with  the  land  upon  which 
they  stand,  the  title  thereto  being 
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untouched  and  unaffected  by  the 
statute  and  the  proceedings  taken 
under  it.  it 

Set  NEGLIGENCE,  4,  6,  7. 


SUBSCRIPTION  PAPER. 
See  AGREEMENT,  1. 


SUPPLEMENTARY  PROCEED- 
INGS. 

1.  Where,  upon   proceedings   supple- 
mentary  to  execution,  it  appears 
that  property  of  the  judgment  debt- 
or is  in  the  hands  of  a  third  person 
who  claims  title  thereto  by  transfer 
from  the  debtor,  the  judge  has  no 
power  to  proceed  to  try  the  title  to 
such  property  and  summarily  to  de- 
termine to  whom  it  belongs,  and  im- 
pose a    fine   upon   the  dei'endauu 
PKCKHAM.  ,T.   dissented.      T-">--  ^. 
Randall,  242 

2.  The  proper  course  is  for  the  judge  to 
appoint  a  receiver,  by  whom  an  ac- 
tion may  be  brought  against  the 
person  claiming  the   property,   to 
test  the  validity  of  his  claim.          ib 


SURROGATE. 

1.  The  act  of  March  23,  I860,  for  the 
protection  of  purchasers  of  real  es- 
tate upon  sales  made  by  order  of 
snrrosaNv.  t'n:"\vs  upon  the  pa.;y 
seeking  to  impeach  a  sale  of  real  es- 
tate under  the  decree  of  a  surrogate 
the  whole  burden  of  the  proof ;  and 
if  he  fails  to  show  a  want  of  juris- 
diction in  the  surrogate  to  make  the 
order,  the  law  presumes  that  it  was. 
properly   made.     7FW  v.   M-:C1,t»- 
iiey,  417 

2.  If  it   is  shown   by   aiiirrnn'iv.-  .-vi- 
dence  that  the  surrogate  did  not  ac- 
quire jurisdiction  to  make  the  order 
of  sale,  the  procee  lin«r-<  will  bo  held 
invalid  as  before  the  act,  and  for  the 
same  rausov   Tin*  bfing  the  obvious 
construction  of  the  act.  th'-ol  jectinn 
that  it  is  unconstitutional  cannot  be 
maintained.  »'* 

3.  The  surrogate  may  make  the  order 
of  sale  upon  the  petition  of  the  cred- 
itors. u>  id  •  ;-i«-vsof  th*»act 
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of  1837,  ch.  460,  (Laws  of  1837, 
p.  636,)  although  all  the  administra- 
tors have  not  united  in  making  and 
returning  an  inventory  of  the  es- 
tate, ib 

4.  The  proceeding  by  the  creditors  is 
in  hostility  to  the  administrators. 
and  the  latter  will  not  he  allowed  to 
allege  their  own  neglect,  to  render 
it  inoperative.  Per  MORGAN,  J.  ib 

6.  The  jurisdiction  of  the  surrogate 
depends  upon  the  petition,  and  not 
upon  matters  outside  of  it.  It  is  not 
competent  in  an  action  of  ejectment, 
by  the  heirs,  against  a  purchaser 
under  the  sale,  to  prove  in  opposition 
to  the  statement  of  the  petition,  that 
no  account  had  been  rendered  by  ] 
the  administrators  showing  a  defi- 
ciency of  assets  to  pay  the  debts,  ib 

6.  The  object  of  the  act  of  1850  was  to 
protect  purchasers  who  had  bought 
the  real  estate  of  the  deceased  upon 
the  faith  of  the  surrogate's  decree. 
And  when  the  petition  states  facts 
sufficient  to  confer  jurisdiction  upon 
the  surrogate  to  make  the  order  of 
sale,  the  decree  should  have  the 
same  effect  as  a  judgment  of  a  court 
of  general  jurisdiction,  to  protect 
bona  fide  purchasers.  Per  MOE- 
GAN,  J.  ib 


T 


TAXES   AND  TAXATION. 

1.  The  act  of  the  legislature  relative 
to  the  taxation  of  moneyed  corpora- 
tions and  associations,  passed  April 
29,  1863,  should  be   construed  as 
though  it  read  "  All  banks,  &c.  shall 
be  liable  to  taxation  on  a  valuation 
of  their  capital  stock,  equal   to  the 
amount  of  their  capital  stock  paid 
in,  or  secured  to  be  paid  in,"  &c. ; 
that  is,  on  the  amount  of  their  capi- 
tal stock  paid  in,  or  secured  to  be 
paid  in.     People,  ex  rel.  The  Bank  of 
Commerce,  v.  Commissioners  of  Taxes, 

334 

2.  The  legislature,  by  that  act,  intend- 
ed to  return  to  the  principle  of  the 
revised  statutes  as.  to  taxing  corpo 
rations,, which  was.  of  taxing  them 
to  an  amount,  or  for  a  sum  equal  to 
"the  amount  of  their  capital   stock 


paid  in  and  secured  to  be  paid  in, 
without  regard  to  its  actual  value 
or  investment.  ib 

3.  Accordingly  held  that  a  bank  was 
properly    assessed    on    the    whole 
amount  of  its  capital  stock,  after  de- 
ducting therefrom  a  certain  amount 
for  the  cost  of  its  real  estate,  and 
stock  held  by  literary  and  charitable 
institutions;  although  the  affidavit 
of  the  cashier  was  produced  to  the 
commissioners,  stating  that  the  bank 
then  held  and  owned,  and  held  and 
owned  on  the  12th  day  of  January. 
1863,  stocks,  bonds,  and  other  securities 
of  the  United  States,  tt>  an   amount 
exceeding  its   entire   capital ;    and 
that  the  total  value  of  all  its  other 
personal  estate  did  not  exceed  the 
amount    of    debts    due    from    the 
bank.  ib 

4.  The  notice  required  by  the  19th 
section  of  the  act  prescribing  the 
manner  in  which  assessments  of  tax- 
es are  to  be  made,  (1  £.  S.  393,)  to 
be  given  by  the  assessors,  of  the 
completion  of  the  assessment,  roll, 
and  the  opportunity  thus  afforded 
to  tax-payers  of  having  errors  in  the 
roll   corrected,  is  essential   to   the 
validity  of  the  tax  ;  it  being  one  of 
the  things  to  be  done  by  the  assess- 
ors to  obtain  jurisdiction  over  the 
subject.     Wheeler  v.  Mills,  644 

6.  Where  it  appeared  that  notices 
were  posted  only  five  days  before 
the  time  specified  therein  for  the 
review  of  the  roll,  instead  of  the 
twenty  days  specified  in  the  statute ; 
Held  that  the  assessment  was  unau- 
thorized and  void,  and  that  a  sale 
of  land  for  an  unpaid  tax  conferred 
no  title  upon  the  purchaser.  ib 


TENANTS  IN  COMMON. 

1.  Where  one  tenant  in  common  of 
real  estate  takes  from  his  co-tenant 
a  lease  of  the  premises  held  in  com- 
mon, for  a  term  of  years,  and  after 
the  expiration  of  the  term  continues 
in  possession,  without  any  new  ex- 
press agreement  between  the  parties . 
or  any  claim  by  him  to  be  exclu- 
sively entitled  to  the  possession,  or 
any  act  done  to  prevent  a  joint  oc- 
cupation by  his  co-tenant,  the  latter 
cannot  recover  of  him  for  the  use 
and  occupation  of  the  premises,  af- 
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ter    the    expiration  of   the    term. 
Dreuer  v.  Dresser,  300 

2.  The  statute  allowing  an  action  of 
account,  or  for  money  had  and  re- 
ceived,  to  be  maintained  by  one 
joint  tenant  or  tenant  in  common, 
against  his  co-tenant,  for  receiving 
more  than  his  full  proportion,  ap- 
plies to  cases  where  rent,  or  pay- 
ment in  money,  or  in  kind,  is  received 
from  a  third  party  by  one  co-tenant, 
who   retains   for  his   own   use  the 
whole,  or  more  than  his  proportional 
share.;  and  not  to  a  case  where  one 
tenant  in  common  solely  occupies 
the  land,  and  farms  it  at  his  own 
cost  and  takes  the  produce  for  his 
own  benefit.  ib 

3.  A  tenant  in  common  of  real  estate 
who  takes  a  lease  of  his  co-tenant's 
moiety,   for  a  term,  subject  to  a 
specified  rent,  and  continues  in  pos- 
session of  the  premises  after   the 
expiration  of  his  term,  will  not  be 
considered  as  holding  over  under  the 
lease,  and  thus  liable  to  an  action 
for   use  and  occupation;   the  pre- 
sumption of  law  being  that  he  is  in 
possession  under  his  own  title.    And 
such  presumption  will  prevail,  un- 
less there  be  evidence  that  he  holds 
as  tenant  to  his  co-tenant.  ib 


TOWNS. 

1.  The  power  to  subscribe  for  rail  road 
stock,  or  to  issue  bonds  for  the  pur- 
chase of  such  stock,  or  the  payment 
of  subscriptions  therefor,  is  not  one 
of  the  general  powers  possessed  by 
towns.     Before  any  such  acts  can 
be  done  by  the  officers  of  a  town, 
or  any  commissioner  in  its  name, 
the  power  must  be  conferred  by  act 
of  the   legislature.     Town  of   Dit- 
anetburgh  v.  Jenkins,  574 

2.  The   legislature    may  grant   such 
power ;  which  may  be  either  general 
or  special.    And  the  legislature,  in 
granting  it,  may  impose  as  many 
conditions,  limitations  and  restric- 
tions as  it  shall  deem  proper.         ib 

8.  Where  the  power,  given  by  the 
legislature  to  a  town  to  subscribe 
for  stock  in  a  rail  road  company 
and  to  issue  its  bonds  therefor,  was 
on  condition,  1.  That  twelve  or 
more  freeholders,  residents  of  the 
town,  should  apply  to  the  county 


judge  for  the  appointment  of  com- 
missioners ;  2.  That  the  consent  in 
writing  of  a  majority  in  number  and 
amount  of  the  resident  tax-payers 
of  said  town  to  such  subscription 
and  issuing  of  bonds,  designating 
the  amount,  should  be  first  obtained  . 
Jldd  that  such  application  and  con- 
sent were  pre-requisites  or  condi- 
tions precedent  to  the  authority  of 
the  town  to  take  stock  and  issue 
bonds ;  and  that  such  authority,  be- 
ing in  excess  of  the  ordinary  and 
general  powers  of  towns,  no  juris- 
diction could  be  acquired  without 
complying  with  the  conditions  im- 
posed, ib 

4.  Persons  receiving  bonds  issued  by 
towns  are  presumed  to  know  the 
law,  and  are  bound  at  their  peril  to 
ascertain   whether  the  statute  au- 
thorizing  their   creation,  has  been 
complied  with.  ib 

5.  Where  a  statute  authorizing  a  town 
to  subscribe  for  rail  road  stock  de- 
clared that  it  should  be  lawful  for 
the  commissioner  to  act,  provided 
the  consent  in  writing  of  a  majority 
of  the  tax-payers  appearing  upon 
the  last  assesatnent  roll  should  first  be 
obtained.     Heldih&t  the  term  "the 
last  assessment  roll,"  as  used  in  the 
statute,  and  in  an  amendment  there- 
to, referred  not  to  the  passage  of 
the  acts,  but  to  the  time  of  the  sub- 
scription for  stock  by  the  town,  and 
the  intent  was  that  if  a  majority  of 
the   then   property  owners   of  the 
town  were  willing  to  have  their  es- 
tates incumbered  for  such  purpose, 
and  said  so  in  writing,  the  commis- 
sioner might  incur  the  debt.  ib 

6.  If  bonds  are  issued  by  a  town  with- 
out  the  consents  required  by  the 
statute  having  been  obtained,  they 
are  void,  at  least  in  the  hands  of  the 
rail  road   company  to  whom  they 
are  issued,  if  not  in  the  hands  of 
every  subsequent  holder.  ib 

7.  Requisites  of  the  affidavits  proving 
that  the  written  assent  of  the  re- 
quisite number  of  resident  tax-pay- 
ers, to  a  town  subscription  for  rail 
road  stock,  has  been  obtained.      il 


TRESPASS. 

1.  Where,  in  an  action  for  trespass  on 
laud,   the  plaintiff   proves  title  in 
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himself,  and  at  least  a  constructive 
possession,  and  that  the  defendant 
had  knowledge  that  he  was  cutting 
timber  on  the  plaintiff's  land ;  and 
there  is  no  evidence  to  show  any 
right  in  the  defendant,  and  no  con- 
nection with  a  stranger  who  claimed 
title;  the  defendant,  being  a  mere 
intruder,  cannot  prove  title  in  a 
third  person,  for  the  purpose  of  de- 
feating the  action.  Miller  v.  Decker, 

228 

2.  But  evidence  that  another  person 
is  in  possession  is  admissible,  for  the 
purpose  of  rebutting  and  contra- 
dicting the  evidence  given  by  the 
plaintiff,  of  constructive  possession 
in  himself;  although  such  posses- 
sion in  a  stranger  is  not  set  up  as 
a  special  defense  in  the  answer. 
GOULD,  J.  dissented.  ib 


TROVER. 

1.  Possession  under  a  general,  or  even 
a  gratuitous,  bailment  is  sufficient 
evidence  of  title  to  enable  the  bailee 
to  maintain  trover  against  a  stranger 
who  intermeddles  with  the  property. 
Howen  v.  Fenner,  383 

2.  The  defendant,  under  pretense  that 
he  wanted  the  plaintiff  to   do  his 
threshing,  induced  him  to  move  his 
threshing  machine  into  the  defend- 
ant's barn.     He   then  claimed  the 
wheels   upon   which   it  was   trans- 
ported,  but  which   belonged  to  a 
wagon  that  the  plaintiff  had  bor- 
rowed  for  the  season,  to  use  with 
the    machine.      The    jury    having 
found   against  his   right   to  detain 
the  wheels ;  held  that  he  was  guilty 
of  a  conversion  of  the  machine,  as 
well  as  of  the  wheels.     MCLLIN,  J. 
dissented.  ib 

3.  The    wrongful    detention    of    the 
wheels  brought  upon  the  plaintiff  a 
a  charge  in  respect  to  the  machine ; 
for  it  compelled  him  to  leave  it  at 
the  defendant's  barn  until  he  could 
procure    other    wheels   to   take  it 
away.     This,  of  itself,  was  a  con- 
version of  the  machine.    Per  MOR- 
GAN. J.  ib 

4.  The  defendant,  a  jeweler,  received 
from  A.  and  wife  a  set  of  diamond 
ear  rings  and  pin,  supposing  they 
were  the  owners,  and  as  their  agent 


and  for  their  accommodation,  he 
negotiated  a  sale  of  them  to  R.  &  B 
of  New  York  city,  for  $200.  He  re- 
ceived the  proceeds  of  sale,  and  paid 
the  same  over  to  A.  in  ignorance 
of  the  plaintiff's  title,  and  without 
any  charge  for  services.  Held  that 
he  was  liable,  in  an  action  of  trover, 
to  the  true  owner,  for  the  value  of 
the  property.  Dudley  v.Hawley,  397 

6.  Where  the  defendant  never  had  any 
possession  of,  or  control  over,  prom- 
issory notes,  claimed  by  the  plain- 
tiff, except  as  the  agent  of  his  wife 
who  was  entitled  to  hold  them ;  held 
that  his  refusal  to  delivei  them,  on 
demand,  could  not  constitute,  or  be 
evidence  of,  a  conversion.  CLERKE, 
J.  dissented.  Hunt  v.  Kane,  638 

6.  Held,  also,  that  the  omission  or 
neglect  of  the  defendant  to  perform 
a  promise  made  to  the  plaintiff  to 
procure  promissory  notes  from  those 
who  rightfully  held  them,  and  deliv- 
er them  to  the  plaintiff,  did  not 
constitute  a  conversion,  where  it  ap- 
peared that  the  defendant  never  had 
the  notes  in  his  possession  or  con- 
trol, and  was  unable  in  his  individual 
capacity  to  obtain  the  possession 
and  control  thereof.  t'4 

See  CHATTEL  MORTGAGE,  14. 
PARTIES.  2. 
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UNITED  STATES. 
See  WILL. 

USE  AND  OCCUPATION. 
See  TENANTS  IN  COMMON. 

USURY. 
See  MORTGAGE,  1,  2. 


VENDOR  AND  PURCHASER. 

1.  Of  chattels. 

1.  The  defendants  sent  their  agent,  B., 
to  the  plaintiff,  with  a  written  order 
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for  a  load  of  rye,  nothing  being  said, 
in  the  order,  as  to  the  price,  and  B. 
having  no  authority  to  make  a  con- 
tract. The  plaintiff  informed  B. 
that  his  price,  for  the  rye,  was  sev- 
enty-five cents  per  bushel,  and  that 
he  would  let  the  defendants  have  it 
at  that  price  ;  and  he  directed  B.  to 
inform  the  defendants  what  the  price 
m.  This  B.  omitted  to  do,  but 
took  away  a  load  of  rye,  and  on  re- 
turning for  another  load  falsely 
stated  to  the  plaintiff  that  he  had 
told  defendants  the  price,  and  they 
did  not  object  to  it ;  whereupon  he 
obtained  another  load.  The  market 
price  for  rye,  at  that  time,  was  only 
fifty  cents  per  bushel.  Held  that 
the  plaintiff  was  entitled  to  recover 
the  sum  named  by  him  to  B.  as 
his  price,  for  the  grain.  Booth  v. 
Bieree,  114 

2.  Held,  alto,  that  there  being  an  ap- 
parent bargain  and  sale  at  the  ven- 
dor's price,  which  was  entered  into, 
on  his  part,  in  good  faith,  and  which 
he  had  a  right  to  rely  upon  as  a  valid 
agreemont  on  the  part  of  the  pur- 
chasers, if  either  party  must  suffer 
from  the  misunderstanding  it  should 
be  the  one  who  employed  the  agent 
by  whom  the  fraud  which  occasion- 
ed the  injury,  was  practiced.          ib 

3.  Mere  possession  of  goods  will  not 
give  to  the  vendee  of  the  possessor 
a  title  thereto,  as  against  the  true 
owner,  even  though  such  vendee  be 
a  bonajide  purchaser  without  notice 
of  the  rights  of  the  owner.     Linnen 
v.  Gruffer,  633 

<  Where  C.,  being  the  owner  of  brick, 
intrusted  them  to  0.,  a  common  car- 
rier, for  transportation  by  water, 
who  sold  the  same  to  L.,  a  bona  fide 
purchaser,  without  notice  of  the 
rights  of  C.,  there  being  nothing  in 
the  case  from  which  to  infer  a  power 
of  sale  in  0.,  in  addition  to  his  pos- 
session, except  the  fact  that  he  was 
sometimes  engaged  in  buying  and 
selling  brick  on  his  own  account,  in 
connection  with  freighting,  and  that 
L.  had  frequently  bought  of  him 
without  making  inquiries ;  Held  that 
L.  was  not  divested  of  his  title.  ib 

5.  It  has  never  been  held  that  the  mere 
giving  of  possession  of  goods  to  one 
whose  general  and  acknowledged 
business  is  not  that  of  a  sale  of  such 


goods,  although  he  may  incidentally 
be  concerned  in  the  purchase  and 
sale  of  such  goods,  transfers  to  him 
the  external  indicia  of  the  rrght  of 
disposition.  Per  BARNARD,  J.  ib 

2.  Of  real  estate. 

6.  Where  the  contract  of  sale  expressly 
provides  that  all  payments  shall  be 
made  previously  to  the  execution  of 
the  deed,  it  is  not  necessary  for  the 
vendor  to  convey,  or  offer  to  convey, 
before  bringing  suit.    Adatnt  v.  Wad- 
hains,  22-3 

7.  The  vendor  of  lands  may  bring  a 
suit  in  equity  to  obtain  a  specific 
performance  of  the  contract  of  pur- 
chase, although  he  has  an  adequate 
remedy  by  suit  at  common  law  to 
recover  the  contract  price,  in  dam- 
ages.    Sehroeppd  v.  Hopper.          425 

8.  Although   tbo  administratrix  of  a 
vendor  has  no  concern  with  the  real 
estate  of  the  intestate,  still  she  ia 
competent  to  adjust  and  recover  the 
balance  due  upon  a  contract  of  sale 
made  by  him  in  his  lifetime.     And 
where,  upon   such  an   adjustment, 
she  agreed  with  the  vendee,  in  writ- 
ing, to  procure  the  title,  give  further 
time,  and  take  his  mortgage  for  a 
portion    of    the    unpaid    purchase 
money,  and  afterwards  procured  and 
tendered  to  him  a  deed  conveying 
the  title,  and  demanded  perform- 
ance ;    Held  that   on  his  refusal  to 
take  the  conveyance  and   execute 
the  mortgage,  she  might  maintain 
an  action  in  equity  to  compel  pay- 
ment of  the  balance  of  the  purchase 
price.  ib 

9.  The  heirs  at  law  having  conveyed 
to  the  administratrix  their  title  to 
the  premises,  to  enable  her  to  trans- 
fer it  to  the  purchaser,  in  fulfillment 
of  the  agreement,  are  no  longer  ne- 
cessary parties  to  the  action.         ib 

10.  The  time  specified  for  the  perform- 
ance of  a  written  contract  for  the 
sale  of  lands  is  not  important,  where 
both  parties  have  acquiesced  in  ex- 
tending it.  tb 

11.  If  the  vendee  in  possession  desires 
to  rescind  the  contract  because  the 
vendor  does  not  procure  the  convey- 
ance within   the   time  limited,  he 
should  do  so  promptly  by  surren- 
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dering  the  possession  of  the  premi- 
ses, ib 

12.  Where  one  has  entered  into  pos- 
session of  laud  under  a  parol  con- 
tract for  the  purchase  and  convey 
ance  thereof,  and  has  remained  in 
possession  ever  since,  and  has  fully 
performed   the  agreement    on    his 
part,  by  paying  the  stipulated  price, 
he  will  be  regarded  as  the  owner  of 
the  land ;  and  on  a  bill  filed  for  that 
purpose  would  be  entitled  to  a  de- 
cree for  a  specific  performance  and 
for  the  execution  and  delivery  of  a 
deed  from  the  vendor,  if  living,  or 
his  heirs  or  devisees,  if  he  be  dead. 
Traphagen  v.  Traphagen,  537 

13.  And  for  all  the  purposes  of  an  ac- 
tion of  ejectment  against  the  vendee, 
the  deed  will  be  regarded  as  actu- 
ally delivered  and  the  title  vested 
in  him.  ib 

14.  A  devise  of  the  land,  under  such 
circumstances   to   another,  by  the 
vendor,  will  vest  in  the  devisee  such 
title  as  the  devisor  then  has,  and  no 
more,  vizi   the  nominal  legal  title, 
subject  to  the  equitable  rights  and 
interests  of  the  vendee.  ib 

See  AGREEMENT. 

SUBBOGATE. 


w 

WHITESBOROUGH  (VILLAGE  OF) 
See  CONSTITUTIONAL  LAW. 

WILL. 

1.  A  testator,  by  the  4th  clause  of  his 
will,  devised  as  follows :  "I  give  and 
devise  to  my  son-in-law  J.  M.  the 
house  and  lot  I  now  pccupy,  &c.  to 
be  used  and  enjoyed  by  him  during 
the  term  of  his  natural  life,  and  from 
and  immediately  after  his  decease  I 
give  and  devise  the  same  to  S.  the 
daughter  of  said  J.  M.,  her  heirs  and 
assigns  forever.  It  is  my  wish, 
however,  that  so  long  as  the  house 
shall  remain  in  the  actual  occupation 
of  said  J.  M.,  and  his  sister  E.  H. 
shall  remain  a  widow,  and  otherwise 
unprovided  for,  the  said  E.  H.  shall 
have  the  free  and  full  use  of  the  east 


chamber  thereof,  for  her  sole  and 
individual  purpose ;  but  nothing 
herein  contained  shall  be  construed 
to  prevent  the  said  J.  M.  from  sell  • 
ing  the  said  house  and  lot  and  giv- 
ing full  possession  thereof  whenever 
his  and  his  daughter's  interest  may 
be  promoted  thereby."  Held  tha; 
the  testator  did  not  intend  to  confer 
upon  J.  M.  the  power  to  sell  in  fee, 
but  only  to  limit  E.  H.'s  right  to  the 
possession  of  the  east  chamber,  in 
the  event  of  J.  M.'s  selling  or  leasing 
his  life  estate.  Carter  v.  Hunt,  89 

2.  And  that  S.  took  a  vested  remain- 
der in  fee,  which,  upon  her  dying 
intestate,   descended    to    her   only 
child  and  heir  at  law,  and  upon  the 
death  of  J.  M.,  the  tenant  for  life, 
such  remainder  became  a  fee  simple 
absolute.  ib 

3.  A  testator  directed  his  executors 
"to  invest  the  funds  arising  from 
said  estate,   in   some   safe   paying 
stocks,  as  fast  as  they  accumulate, 
and  to  hold  the  wJwle  of  the  property 
and  estate  hereby  devised  and  be- 
queathed for  said  school  and  in  their 
hands,  until  the  proper  steps  have 
been  taken  by  congress,  or  by  the 
legislature  of  Virginia,  or  the  said 
Hebrew  Benevolent  congregations, 
to  receive  the  same,  and  discharge 
said  executors."     Held  that  the  ac- 
cumulation of  the  funds  or  income, 
authorized  by  this  provision  of  the 
will,  was  void.    Levy  v.  Levy,      585 

4.  A  testator,  by  his  will,  directed  his 
personal  estate  to  be  sold,  immedi- 
ately after  his  death,  by  his  execut  or , 
and  the  proceeds  to  be  disposed  of 
thus:  $25  to  be  paid  to  S.  Stacey, 
the  heir  of  the  testator's  deceased 
daughter,  Hannah,  and  the  remain- 
der to  be  divided  equally  between 
his  living  children,  Frederick,  Char- 
ity, Sally,  Laurilla,  Rhoda,  Rhua, 
and  the  heirs  of  Rebecca  and  Maria, 
deceased    children ;    making    eight 
shares;    Rhua  to  take   immediate- 
ly and  absolutely;     the  first   five 
named  to  have  only  the  use  or  in- 
terest  of   their    respective    shares 
during   life,  and   on   the  death  of 
either  of  them,  his  or  her  share  to  go 
to  his  or  her  "heirs,"  if  any  living; 
otherwise  to  the  testator's  children 
then  living,  but  the  said  first  five 
surviving  to  have  only  the  use  dur- 
ing life.     If  there  were  no  "heirs" 


of  Rebecca  or  Maria  surviving  the 
testator,  their  share  to  go  to  the 
testator's  surviving  children ;  the 
said  first  five  to  have  only  the  use 
during  life.  As  to  his  real  estate, 
the  testator  devised  to  his  daughter 
Rhua  the  use  of  the  home  farm  and 
wood  lot  for  the  term  of 'three  years 
from  his  death,  and  twenty-five 
acres  in  fee,  off  of  the  south  end  of 
the  farm,  including  buildings,  to  be 
set  off  to  her  at  therxpini  i<>. 
term,  as  her  share.  A  [>• 
trust  was  given  to  the  executor  to 
sell  and  convey  the  remainder  of 
the  farm  and  wood  lot  to  Rhua  and 
her  husband,  at  the  price  of  £50  an 
acre  if  they  conserved.  The  sum 
resulting  from  the  sale  to  be  divided 
into  seven  equal"  shares.  One-fifth 
of  each  share  to  be  paid  annually, 
till  paid  in  full.  In  case  of  default, 
further  time  to  In?  allowed  for  pay- 
ment, not  exceeding  ten  years  from 
the  date  of'fhe  sale,  but  interest  to 
be  paid  annually,  after  live  years. 
The  use  or  interest  of  one  of  said 
shares  to  be  paid  annually  to  each 
of  said  five  children  first  named, 
during  life,  and  on  the  death  of 
either  of  them,  his  or  her' share  to 
be  paid  to  his  or  her  I;  heirs,"  if 
any  living;  if  not,  the  use "6f  it  to 
the  testator's  children  then  sur- 
viving. One  of  said  shares  to  be 
paid  directly  to  the  heirs  of  each 
of  his  daughters,  Rebecca  and  Ma- 
ria, if  any  living;  if  not,  such  share 
to  go  to  the  testator's  surviving  chil- 
dren: Rhua  to  take  her  share  di- 
rectly, and  the  others  to  have  the 
use,  only,  during  life.  He  then  de- 
vised to  Laurilla,  for  life,  remainder 
to  her  heirs,  four  acres,  occupied  by 
her,  as  part  payment  of  her  share  of 
the  real  estate,  at  the  price  of  $50 
an  acre,  if  she  elected  so  to  accept 
it.  In  case  of  her  leaving  no1' heirs," 
the  four  acres  to  be  sold  for  the  use 
of  the  testator's  children ;  the  avails 
of  the  sale  to  be  kept  and  disposed 
of,  for  their  use,  as  before  directed 
in  respect  to  the  avails  of  the  sale 
of  the  other  portions  of  the  real 
estate.  The  executor  was  directed 
to  perform  all  the  requirements  and 
conditions  of  the  will  as  to  the  sale 
of  both  personal  and  real  estate. 
and  to  convey  the  same  by  deed, 
&c.  HcU\.  That  as  to  the  seven 
shares  of  the  testator's  personal 
estate  remaining  after  the  payment 
of  Rhua's  shar»»,  nothing  was  given, 
or  intended  to  be  given,  by  the  will, 
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to  the  five  living  children  named,  or 
any  of  them,  except  interest,  or  use, 
for"  life.  That  this  brought  the  dis- 
position of  the  personal  property 
directly  within  the  prohibition  of 
the  statute  in  regard  to  the  sn- 
sion  of  the  absolute  ownership  of 
personal  property  for  the  period  of 
more  than  two  lives  in  being  at  the 
death  of  a  testator.  2.  That  the 
grandchildren  living  at  the  death 
•  •I1  the  testator  did  not  take  a  vested 
interest  5 a  the  share  of  their  parents, 
subject  to  open  and  let  in  after-born 
children.  That  their  interests  were 
contingent,  and  depended  entirely 
upon  the  event  of  their  surviving 
their  parents.  ?,.  That  each  share 
of  the  personal  estate  being  liabte  to 
an  unlawful  suspension  of  absolute 
ownership,  the  disposition  of  at 
least  five  of  the  s'even,  by  the  will, 
was  void.  4.  Thai  tjhe  executor 
took  no  title  to  any  portion  of  the 
real  estate;  it  not  being  given  to 
him  in  terms.  5.  That  the  heirs  at 
law  took  all  the  real  estate  not  de- 
vised absolutely,  by  the  will,  sub- 
ject to  the  execution  of  the  trust 
as  a  power,  if  valid,  and  subject 
also  to  the  estate  for  years  therein 
given  to  Rhua.  6.  That  the  abso- 
lute power  of  alienation  of  the  title, 
of  the  real  estate,  was  not  sus- 
pended, by  the  will.  That  although 
the  power  of  the  executor  to  con- 
vey was  suspended  for  the  term  of 
three  years,  in  the  meantime  the 
remainder,  subject  to  the  execution 
of  the  power,  remained  perfectly 
vested  in  the  heirs  at  law.  7.  That 
as  to  the  real  estate  not  devised,  and 
in  reference  to  which,  only  a  power 
in  trust  to  sell  was  given  to  the  ex- 
ecutor, t,he  only  object  of  the  power 
being  to'  establish  a  void  trust  with 
the  proceeds  of  the  sale,  such  power 
was  void,  and  the  estate  vested  in 
the  heirs  at  law.  absolutely.  8.  That 
the  two  shares,  from  the  proceeds 
of  the  personal  estate  which  were 
to  be  paid  to  the  heirs  of  Rebecca 
and  Maria,  were  valid  bequests:  if 
such  heirs  were  living  at  the  death 
of  the  testator.  Bat'that  the  oth^r 
two  shares,  given  to  them,  from  the 
proceeds  of  the  sale  of  the  real  estate, 
failed  with  the  failure  of  the  power 
of  sale;  and  those  grandchildren 
must  take,  if  at  all,  as  heirs  at  law 

of  the  testator.   Persons  v.  Snook.  144 

••    •  • 

5.  Decree  declaring  all  the  provisions 
of  the  will  void,  except  the  devises 
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and  bequests  to  Rhua,  the  bequests 
to  S.  Stacey,  and  the  bequest  of 
the  two  shares  of  the  proceeds  of 
the  personal  estate  to  the  heirs  of 
Rebecca  aud  Maria ;  and  compelling 
Rhua  to  elect  whether  she  would 
take  under  the  provisions  of  the 
will,  and  relinquish  her  claim  as 
heir  at  law  of  the  testator,  or  re- 
linquish her  rights  under  the  will 
and  take  her  share  as  heir,  merely, 
in  the  whole  estate.  ib 

6.  A  testatrix,  by  her  will,  devised  as 
follows:  "fourth.  I  give,  bequeath 
and  devise  to  my  son  W.  W.  B.,  in 
case  he  lives  until  he  arrives  at  the 
age  of  twenty-one  years,  the  re- 
mainder of  all  my  property,  both 
real  and  personal.  Fifth.  In  case 
my  son  W.  W.  B.  dies  under  the  age 
of  twenty-one  years,  or  during  his 
non-age,  then  and  in  that  case  I 
further  give  and  bequeath  to  my 
husband  W.  H.  B.,  during  the  term 
of  his  natural  life,  the  use  and  en- 
joyment of  all  the  property,  both 
real  and  personal,  to  which  my  son 
W.  W.  B.  would  be  entitled,  under 
this  will,  in  case  he  should  live  until 
he  arrives  at  the  age  of  twenty-one 
years,  and  in  case  W.  H.  B.  sur- 
vives W.  W.  B.  Sixth.  In  case 
my  son  W.  W.  B.  shall  die  under 
the  age  of  twenty-one  years,  and 
W.  H.  B.  shall  survive  him,  then 
from  and  after  the  decease  of  W.  H. 
B.  I  give  and  devise  the  property, 
both  real  and  personal,  to  which 
W.  W.  B.  if  he  lives  until  he  arrives 
at  the  age  of  twenty-one  years  will 
be  entitled,  under  the  provisions  of 
this  will,  to  the  children  of  E.  W., 
R.  J.  &c.  Seventh.  I  hereby  give 
and  bequeath  to  W.  H.  B.  the  en- 
tire management  and  control  of  the 
property,  both  real  and  personal, 
to  which  my  son  shall,  by  the  pro- 
visions of  this  will,  be  entitled  when 
he  arrives  at  the  age  of  twenty-one 
years,  for  the  support,  education 
and  necessary  use  of  W.  B.  B.  while 
he  is  under  the  age  of  twenty- one 
years."  And  she  appointed  W.  H.  B. 
testamentary  guardian  of  W.  W.  B. 
and  sole  executor  of  the  will.  W. 
H.  B.  died,  during  the  minority  of 
W.  W.  B.  The  latter  then  died,  an 
infant  of  the  age  of  seven  years, 
leaving  no  children,  parents,  broth- 
er, sister,  grandparent  or  next  of 
kin,  except  J.  B.  his  paternal  grand- 
father. 7/,'W.  that  by  the  4th  and 
7th  clauses  of  the  will  the  residuary 


estate  of  the  testatrix  vested,  at  her 
death,  in  W.  W.  B.,  subject  only  to 
be  divested  upon  the  happening  of 
the  contingencies  specified  in  the 
5th  and  6th  clauses,  viz:  1st.  The 
death  of  W.  W.  B.  under  the  age  of 
twenty-one  years,  and  2d.  The  sur- 
vivorship of  W.  H.  B.  Boies  v.  Wil- 
cox,  286 

7.  And  that  the  death  of  the  father  in 
the  lifetime  of  the   son,  prevented 
the  happening  of  the  only  contin- 
gency by  which  the  estate  of  the 
latter  could  be  divested.     And  thai 
W.   W.   B.  having   since   died,  the 
property  went  to  his  legal  repre- 
sentatives, and  not  to  the  children 
of  E.  W.,  R.  J.  &c.  tJ 

8.  A  testator,  by  his  will,  executed  in 
the  city  of  New  York,  after  giving 
legacies  and  bequests  to  various  per- 
sons, devised   and  bequeathed  his 
farm  at  Monti  cello,  in  Virginia,  to- 
gether with  all  the  rest  and  residue 
of  his  estate,  real,  personal  or  mixed, 
not  thereby  disposed  of,  wherever 
or  however  situated,  "  to  the  people 
of  the  United  States  or  such  persons 
as  congress  shall  appoint  to  receive 
it,"  for  the  purpose  of  establishing 
at  said  farm  at  Monticello,  an  agri- 
cultural school ;  and  should  congress 
refuse  to  accept  of  said  bequest,  or 
refuse  to  take  the  necessary  steps  to 
carry  out  the   testator's  intention, 
he   devised   and    bequeathed    said 
property   "  to   the  people    of   the 
state  of  Virginia,  instead  of  the  peo- 
ple of  the  United  States;"  provided 
they  should  by  acts  of  their  legisla- 
ture accept  it,  &c.     And  should  the 
people  of  Virginia,  by  the  neglect 
of  their  legislature,  decline  to  ac- 
cept the  bequest,  then  the  property 
was  devised  and  bequeathed  to  cer- 
tain religious  societies.  Held  1.  That 
the  devise  and  bequest  in  trust  of 
the  Mouticello  farm  and  of  all  the 
residue  of  the  testator's  estate,  to 
the  people  of  the  United  States,  did 
not,  and  could  not,  take  effect,  and 
was  void.     (MULLIN,  J.  dissented.) 
2.  That  such  devise  to  the  people  of 
the  United  States  should  be  consid- 
ered as  a  devise  to  the  government 
of  the  United  States.     3.  That  such 
devise   to  the  government   of  the 
United   States,  if  the   government 
could  take  under  it.  should  be  deem- 
ed a  present  devise  on  condition  that 
congress  shall  take  certain  action. 
4.  That  the  subsequent  devise  and 
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bequest  of  the  same  property  to  the 
people  of  the  state  of  Virginia  was 
valid,  and  the  government  of  Vir- 
ginia had  capacity  to  take  as  a  body 
politic,  notwithstanding ita  political 
condition  or  relation  to  the  govern- 
ment of  the  United  States ;  and  that 
such  devise  must  be  deemed  to  have 
taken  effect  on  the  death  of  the  tes- 
tator, subject,  however,  to  be  de- 
feated by  the  want  of  subsequent 
action  by  the  legislature  of  Virginia. 
6.  That  our  statute  prohibiting  cor- 
porations from  taking  by  devise  un- 
less expressly  authorized  by  their 
charters,  or  by  statute,  was  not  in- 
tended to  apply  either  to  the  gen- 
eral or  the  state  governments,  and 
does  not  prevent  the  government  of 
the  United  States  taking  under  the 
devise.  6.  That  the  government  of 
the  United  States  is  an  artificial 
being,  or  body  politic,  capable  of 
taking  by  grant  or  devise,  for  its 
own  benefit,  or  the  benefit  of  the 
people  of  the  United  States.  7.  That 
it  might  also  take  under  a  devise  in 
trust  for  a  charity  to  be  administer- 
ed or  carried  on  in  the  District  of 
Columbia,  and  that  congress  might 
provide  by  law  for  the  administer- 
ing of  such  charity  there.  But 
that  it  could  not  take  under  a  de- 
vise in  trust  for  a  charity  to  be  ad- 
ministered or  carried  on  in  the  state 
of  Virginia,  either  for  its  own  bene- 
fit, or  for  the  benefit  of  the  people 
of  the  United  States.  8.  That  the 
government  of  the  United  States 
could  not  accept  the  devise,  and  had 
no  power  to  act  under  it ;  and  there- 


fore- that  the  devise  to  the  govern- 
ment of  the  United  States  was  void. 
(MnLLis,  J.  dissented.)  9.  That 
such  devises  to  the  governments  of 
the  United  States  and  of  Virginia 
were  not  within  the  act  of  the  legis- 
lature, of  April  13,  I860,  which  de- 
clares that  "  no  person  having  a 
husband,  wife,  child  or  parent  shall, 
by  his  or  her  last  will  or  testament, 
devise  or  bequeath  to  any  benevo- 
lent, charitable,  literary,  scientific, 
religious  or  missionary  society,  as- 
sociation or  corporation,  in  trust  or 
otherwise,  more  than  one  half  part 
of  his  or  her  estate,  after,"  &c.  Levy 
v.  Levy,  86 


WITNESS. 

1.  After  the  credit  of  a  witness  ha* 
been  impeached  by  the  production 
of  a  record  of  his  conviction  of  the 
crime  of  larceny,  it  is  not  compe- 
tent for  the  party   calling  him  to 
give  evidence  explanatory  of  the 
conviction,  and  in  favor  of  the  inno- 
cence of  the  witness,  notwithstand- 
ing the  conviction.       E.   DARWIN 
SMITH,   J.   dissented.       Gardner  v. 
Bartholomew,  325 

2.  Persons  claiming  land  as  the  heirs 
at  law  of  one  to  whom  the  same 
was  devised  by  the  former  owner, 
are  not  representatives  of  the  de- 
visor, within  the  meaning  of  section 
399  of  the  code.     Devisees  take  by 
purchase,  and  not  by  descent.  Trap- 
hayen  v.  Traphagen.  637 


